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EEPORTS  OF  CASES 


IN  THE 

COURT  OF  ERROR  AND  APPEAL 


\_Before  the  Hon.  Sir  J.  B.  Bohitison.^  Bart.^  Chief 
Justice;  the  Hon.  W.  H.  Draper^  Q.  B.^  C.  J.,  C.  P. ; 
the  Hon.  Vice-Chancellor  Hsten  ; the  Hon.  Mr.  Justice 
Burns;  the  Hon.  Vice-Chancellor  Spragge ; the  Hon. 
Mr.  Justice  Bichar ds.^  and  the  Hon.  Mr.  Justice 
Hagarty.'] 

On  an  Appeal  prom  a Decree  op  the  Court  op  Chancery. 


Between  James  A.  Henderson,  Henry  Smith,*  the 
younger^  Daniel  Bryant,  George  Bryant, 

James  Bryant,  Charles  Edward  Clark,  24  June, 
John  Biciiard  Clark,  Wesley  McRory, ^s62. 
John  McRory,  Lewis  Barclay,  and  James 
Graves,  Appellants,  and  George  Oliver 
Graves,  Respondent. 

Attorney  and  client — Trustee  and  cestui  que  trust — Constructive  notice 
— Purchase  for  value  without  notice. 

An  attorney  in  the  prosecution  of  suits  to  recover  an  estate  for  the 
heir-at-law,  who  is  supposed  to  be  A.,  buys  in  a paramount  title 
for  the  heir-at-law,  and  subsequently  conveys  the  estate  to  A.,  the 
supposed  heir,  who  sells  and  conveys  to  divers  purchasers.  On  a 
bill  filed  by  B.,  the  real  heir,  against  the  attorney  and  A.,  and  the 
purchasers  from  them,  the  court — in  this  respect  affirming  the 
decree  below,  as  reported  in  0 Grant,  p.  306 — adjudged  them  to  be 
trustees  for  B.,  although  it  appeared  that  the  ancestor  bad  long 
before  his  death  conveyed  away^ill  his  interest  in  the  lands  for  value 
— [Sir  J.  B.  Robinson,  Bart.,C.  J.,  dissenting,]— but  some  of  such 

2 VOL.  II. 


ERROR  AND  APPEAL  REPORTS. 

purchasers  having  had  a prior  or  better  equity  than  the  plaintiff,  the 
court— varying  the  decree  of  the  court  below  in  this  respect — directed 
that  they  should  not  be  disturbed  although  they  got  in  the  legal  estate 
wiih  constructive  notice  of  the  opposing  claim  ; [Esten,  V.  C., 
dissenting;]  and  also  varied  the  decree  as  to  the  other  purchasers, 
by  directing  that  under  the  circumstances  the  account  of  rents  and 
profits  against  them  should  be  limited  to  commence  from  the  filing  of 
the  bill,  and  that  they  should  be  allowed  the  fair  value  of  all  substan- 
tial repairs  and  permanent  improvements  made  by  them  prior  to 
that  date. — [Esten,  V.  C.,  dubitarUe] 

The  doctrine  of  constructive  notice,  and  the  defence  of  purchase  for 
value,  as  applicable  to  this  country,  commented  upon. 

This  was  an  'appeal  from  the  decree  of  the  Court  of 
Chancery,  as  reported  in  the  sixth  volume  of  the  reports 
of  that  court,  at  page  306,  by  the  defendants  in  the 
cause,  who  assigned  as  reasons  for  such  appeal : 

1.  Because  Captain  Adam  Graves^  the  respondent’s 
ancestor,  did  not  die  seised  of  the  said  lands,  or  any  of 
them. 

2.  Because  the  respondent  never  had  any  estate  or 
interest  in  the  said  lands,  which  could  in  any  way  entitle 
him  to  institute  or  maintain  a suit  in  the  Court  of 

Chancery  in  respect  thereof. 

% 

3.  Because  Messrs.  Smith  ^ Henderson  were  never 
retained  or  instructed  by,  or  on  behalf  of  the  respondent. 

4.  Because  the  title  acquired  by  Henry  Smithy  and 
conveyed  by  him  to  James  Graves^  was  a title  wholly 
independent  of  the  respondent,  .and  not  purchased 
with  his  money. 

5.  Because  no  title  or  interest  in  the  said  lands  passed 
to  the  said  Henry  Smithy  by  the  said  deed  from  T.  H. 
Bridge^  inasmuch  as  all  the  estate  and  interest  of  the 
said  T,  H.  Bridge  in  the  said  lands,  had,  before  the 
date  and  execution  of  that  deed,  passed  to  the  said  T,  H, 
Bridge  s assignee  in  bankruptcy,  under  the  statutes  in 
that  behalf. 
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6.  Because  as  to  the  appellants,  the  Clarks  and  others, 
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they  were  hona  fide  purchasers  for  valuable  consideration,  1862. 
without  notice  of  the  alleged  trust : and  as  such  are 

° ^ Henderson 

entitled  to  the  protection  of  the  registry  laws  as  well  as 
the  rules  of  equity  in  favour  of  such  purchasers. 

7.  Because  as  to  the  Bryants  they  were  equitably 
entitled  to  the  lands  conveyed  to  them,  under  the  said 
lease  and  contract  for  sale  therein  contained. 

8.  Because  as  to  the  Bryants  they  had  the  prior  and 
the  better  equity. 

9.  Because  the  said  respondent  ought  to  have  been 
left  to  his  remedy,  if  any,  at  law,  the  same  not  having 
been  impaired  by  the  appellants. 

10.  Because  the  said  decree  doth  not  direct  any 
allowance  to  be  made  to  the  appellants  for  their  improve- 
ments upon  the  said  lands. 

statement. 

11.  Because  the  said  decree  ought  not  to  have  charged 
the  said  appellants  with  any  rents  or  profits  whatever ; 
or  at  all  events,-  for  any  time  anterior  to  the  filing  of  the 
said  respondent’s  bill  in  the  Court  of  Chancery  against 
the  appellants. 

12.  Because  as  to  the  Clarks  they  had  been  in 
possession  of  their  lands  for  upwards  of  twenty  years 
before  the  filing  of  the  respondent’s  said  bill. 

13.  Because  the  said  decree  should  have  ordered  the 
dismissal  of  the  said  respondent’s  bill  with  costs. 

In  support  of  the  decree  the  respondent  assigned 
the  following  reasons : 

1.  The  property  in  question  was  vested  in  the  defen- 
dant, Henry  Smith,  in  trust  for  the  respondent,  and  the 
other  appellants  are  not,  nor  is  any  of  them,  entitled  to 
protection  as  purchasers  for  value  without  notice. 
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1862.  2.  The  respondent  is  cestui  que  trust  of  the  property, 

and  none  of  the  appellants  has  a better  equity. 

Henderson  x ./ 

V. 

Graves. 

3.  Messrs.  Smith  and  Henderson  accepted  retainer 
on  behalf  of  the  respondent,  and,  by  the  subsequent 
ratification  and  adoption  of  that  retainer,  their  liability 
to  him  was  the  same  as  if  they  had  been  originally 
retained  by  him. 

4.  The  title  conveyed  to  Henry  Smith  was  so  conveyed 
in  trust  for  the  respondent,  and  the  other  appellants  had 
each  of  them  notice  of  the  trust  before  they  paid  the 
whole  of  their  purchase  money  and  perfected  their  legal 
title  to  the  property. 

5.  The  appellant  did  not,  in  the  pleadings,  set  up  the 
case  relied  upon  in  their  fifth  reason  of  appeal,  and 
ought  not  to  be  allowed  to  set  up  such  a case  without 

statement,  pleading  it. 

6.  The  alleged  agreement  set  up  by  the  Bryants  does 
not  amount  to  a defence  by  them,  as  they  did  not  complete 
their  purchase  within  the  time  in  that  behalf  limited. 

7.  The  Bryants  abandoned  the  contract  referred  to 
in  the  seventh  reason  of  appeal, 

Mr.  Crichmore  for  the  Bryants^McBorys  and  Barclay, 

Mr.  A.  Crooks  for  the  Clarks, 

Mr.  Hodgins  for  Smith,  Henderson  and  James  Crraves, 

Mr.  Roaf,  for  the  respondent. 

The  judgment  of  the  court  was  delivered  by 

Burns,  J. — The  case  may  be  divided  in  this  manner 
as  subject  matters  of  consideration,  first,  as  respects  the 
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plaintiff ’s  claim  against  tlie  solicitors,  Messrs.  Smith  ^ 1862. 
Henderso7i.  and  the  defendant  James  Crraves ; and 

^ ^ Henderson 

secondly,  as  against  all  the  other  defendants  who  became  ^ 
purchasers  either  from  James  (Jraves  or  from  Messrs. 

Smith  ^ Henderson. 

I see  no  room  to  doubt  that  Messrs.  Smith  ^ Hender- 
son must  be  considered  as  having  originally  been  the 
attorneys  and  solicitors  of  the  present  plaintiff,  and 
whom  they  thought  to  be  alive.  This  commenced 
in.  the  year  1846,  and  continued  on  until  1849,  when 
several  actions  of  ejectment  were  brought  in  the  plain- 
tiff’s name  against  those  in  possession,  but  more  par- 
ticularly the  Bryants.  While  these  actions  were  pen- 
ding, and  on  the  3rd  of  July,  1849,  Mr.  Smith  procured 
the  conveyance  to  himself  from  Thos.  H.  Bridge,  the 
heir-at-law  of  Samuel  S.  Bridge,  in  whom  was  vested 
the  legal  estate  of  the  lands  in  question;  as  we  have  every 
right  to  assume  for  the  purpose  of  a decision  of  the  judgment, 
present  case.  The  consideration  paid  by  Mr.  Smith, 
aud  which  Was  from  his  own  funds,  for  this  transfer  was 
.£25 ; but  it  is  evident  that  the  purchase  was  not  for 
himself,  or  on  his  own  account,  for  he  says  in  his  evi- 
dence : I stated  to  Mr.  Bi'idge  that  I had  been 

employed  to  bring  actions  for  the  property : that  I had 
discovered  that  he  had  a title,  and  if  he  conveyed  it 
tome,  I would  convey  it  to  the  heir.”  And  again: 

“ I thought  it  best  to  compound  and  buy  up  this  title, 
which  I did.”  The  trial  of  the  suit  in  the  plaintiff ’s 
name  against  the  Bryants  took  place  in  September, 

1849.  Mr.  Smith  states  that  he  was  not  aware  at  that 
time  that  Bridge's  transfer  to  him  was  a complete  transfer 
of  the  legal  estate,  and  that  he  did  not  become  aware 
the  fact  was  so,  until  after  he  had  settled  matters  with 
James  G-raves,  and  in  the  year  1853,  when  the  discovery 
was  made  by  finding  the  notarial  deed  or  conveyance 
from  Captain  Adam  Graves  to  Doty.  The  fact  that 
Mr.  Smith  did  not  know  he  had  acquired  the  legal  estate, 
can  make  no  difference  in  his  fiduciary  relation,  and  the 
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1862.  question  is,  what  was  that  at  that  time.  He  certainly 
was  acting  on  behalf  of  and  for  the  heir  of  Captain 

Henderson  ° i ^ 

V Adam  Crraves^  and  that  heir  he  then  supposed  and 

Orr&Y6S* 

believed  to  he  the  present  plaintiff,  whom  he  supposed 
to  be  alive.  In  this  state  of  things  the  trial  took  place 
against  the  Bryants^  and  the  defendants  succeeded  on 
the  ground  of  the  presumption  that  the  .plaintiff  was  not 
then  living,  in  consequence  of  long  absence  without  being 
heard  of. 

Mr.  Smith  then  applied  to  a sister  of  the  plaintiff  and 
of  James  Grraves^  to  obtain  instructions  from  James 
Graves,  whom  he  assumed  to  be  the  then  heir  of  the 
property.  An  action  was  again  commenced  upon  the 
several  demises  of  the  plaintiff  and  James  Graves  against 
the  Bryants,  and  other  actions  in  a similar  manner 
against  other  parties.  James  Graves  came  from  Lower 
Canada  in  1850,  and  on  the  14th  of  October,  1850,  Mr. 

Judgment.  Smith  convejed  to  him  the  whole  of  the  lands  except  lot 
18,  in  the  3rd  concession,  and  except  what  had  been 
sold  for  taxes.  No  doubt  at  that  time  Mr.  Smith  was 
acting  as  the  solicitor  of  James  Graves,  and,  as  we  must 
suppose,  doing  so  under  the  bond  fide  belief  that  the 
present  plaintiff  was  dead. 

Mx.  Henderson,  m his  evidence,  says : “We  should 
have  conveyed  to  George  Graves  instead  of  James, 
because  we  were  bound,  as  I conceive,  to  convey  to  the 
person  entitled  as  heir  of  Captain  Graves”  Sup- 

pose the  present  plaintiff  had  come  to  Canada  at  any 
time  before  Mr.  Smith  conveyed  the  estate  to  James 
Graves,  and  had  claimed  the  services  of  Messrs.  Smith 
^ Henderson  as  his  solicitors,  on  the  footing  that  they 
were  instructed  to  act  in  his  behalf  by  his  mother  and 
sister;  and  as  Mr.  Smith  says,  that  James  Graves 
acted  as  the  agent  of  his  brother,  after  Mrs.  Graves's 
death,”  can  any  one  doubt  that  it  would  have  been 
legally  adjudged  that  they  stood  in  that  fiduciary  rela- 
tion, notwithstanding  Mr.  Smith  does  say  that  he  never 
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saw  or  had  any  communication  with  the  plaintiff  until 
long  after  the  conveyance  made  to  James  G-raves  And 
can  any  one  doubt,  after  reading  the  answers  and  evi- 
dence of  Messrs.  Smith  Henderson^  that  if  the  plaintiff 
had  so  come  to  this  country,  that  they  would  not  volun- 
tarily have  transferred  the  estate  so  acquired  to  the 
plaintiff?  I feel  quite  sure  that  they  would  neither 
have  denied  their  position  to  him,  nor  would  they  have 
denied  his  right  to  claim  the  property.  Then  if  that  be 
so,  does  the  fact  that  Messrs.  Smith  ^ Henderson  became 
the  solicitors  of  James  Graves,  under  the  belief  that  the 
plaintiff  was  dead,  and  acting  upon  that  belief,  having 
conveyed  the  estate  to  James,  absolve  them  from  account- 
ability to  the  plaintiff?  Looking  at  the  facts  and  cir- 
cumstances of  this  case,  I do  not  think  they  have  any 
right  to  claim  such  an  exemption. 

In  Kelsall  v.  Bennett,  (a)  Lord  Hardwiehe  held  a 
plea  of  being  a purchaser  for  valuable  consideration 
without  notice  bad,  under  the  following  circumstances  : 
A.  being  possessed  of  property  in  England,  made  his 
will,  and  devised  to  B.  in  tail,  and  in  the  event  of  that 
failing,  then  over  to  C.  in  fee.  B.  was  living  in  Virginia, 
and  he  died  there,  but  left  a son.  C.  supposing  that 
the  estate  tail  was  exhausted,  sold  the  estate  to  D.,  and 
furnished  him  with  an  affidavit  of  the  death  of  B.  with- 
out issue.  When  B.’s  son  afterwards  filed  a bill  for  a 
discovery  of  the  title  deeds  and  possession  of  the  estate, 
D.  answered  he  was  a purchaser  for  value  without  notice  ; 
but  it  was  held  no  defence,  for  inasmuch  as  he  derived 
title  also  under  the  same  will,  it  was  his  duty  to  see 
that  the  estate  tail  was  exhausted,  and  that  under  the 
circumstances  the  denial  was  not  a denial  of  title,  but  a 
denial  of  the  person  in  whom  the  estate  was,  and  that 
would  not  do.  Now,  so  here  in  this  case,  Messrs.  Smith 
^ Henderson  do  not,  and  cannot  deny  that  at  one  time 
the  plaintiff  had  a right  in  equity  to  the  equitable  interest 
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1862.  in  this  property,  but  they  set  up  as  an  answer  to  the 
plaintiff ’s  claim,  that  they  have  accounted  to  another 
GrIVes  whom  they  thought  to  be  the  heir  of  Captain 

Adam  G-raves,  under  the  belief  that  the  plaintiff  was 
dead,  but  that  amounts  to  this,  that  they  in  fact  have 
accounted  to  the  wrong  person. 

The  presumption  which  enabled  the  Bryants  to  defeat 
the  action  in  ejectment,  under  the  circumstances  of  this 
case,  was  not  a sufficient  warrant  for  Mr.  Smith  in  dis- 
regarding the  plaintiff’s  rights,  and  for  all  we  see,  he 
seems  to  have  acted  upon  that,  and,  as  he  says,  that 
Miss  Graves  introduced  James  as  the  heir.  It  is  true 
Mrs.  Graves  in  her  letter  to  Mr.  Smith  of  the  8th  of 
February,  1847,  stated  that  she  had  not  heard  from  her 
eldest  son  (the  plaintiff)  for  many  years,  and  for 
any  thing  she  knew  to  the  contrary  might  not 
then  even  be  in  existence;  but  yet  we  see  that  the 
Judgment,  plaintiff ’s  sister  had  a letter  from  him  dated  at  York,  in 
England,  on  the  12th  of  April,  1843.  Mr.  Smith  refers 
to  this  letter  in  his  when  writing  to  the  sister  on  the 
22nd  of  September,  1849,  and  in  his  evidence  he 
says  he  went  to  Miss  Graves  to  get  evidence  to  prove 
that  the  plaintiff  was  alive,  and  that  she  shewed  him  the 
outside  of  the  letter,  holding  it  at  a little  distance,  but 
refused  to  let  him  see  the  contents.  It  is  difficult  to  con- 
ceive wffiat  her  object  was  in  such  conduct,  but  whatever 
it  may  have  been,  there  was  information  which  should 
have  put  Mr.  Smith  upon  enquiry  in  respect  of  the 
matter  before  he  finally  parted  with  the  legal  estate, 
which  he  had  acquired  in  his  fiduciary  character.  Mr. 
Smith  too  easily,  as  between  the  brothers,  assumed  the 
death  of  the  plaintiff,  for  though  the  absence  of  the 
plaintiff,  without  being  heard  of,  might  be  suffi- 
cient to  justify  a jury  in  defeating  an  action  of 
ejectment  which  concludes  not  the  right  of  any  one-,  yet 
when  Mr.  Smith  was  aware  that  the  sister  had  heard 
from  him,  and  further,  as  he  states,  that  this  James 
Graves  was  acting  as  an  agent  for  the  plaintiff  after  his 
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mother’s  death,  there  was  reason  for  pausing  and  making  1863. 
himself  more  thoroughly  acquainted  with  the  truth  of 
the  matter.  v. 

Graves. 

The  defendant  James  Graves  gave  no  consideration 
for  the  transfer  to  him ; he  knew  the  facts  under  which 
he  acquired  the  property,  and  no  reason  whatever  exists 
to  excuse  him  from  accountability,  and  from  transferring 
such  part  of  the  estate  as  is  vested  in  him  to  the 
plaintiff. 

With  respect  to  all  the  other  defendants,  the  decree 
of  the  court  below  compelling  them  to  re-convey  such 
parts  of  the  estate  as  they  respectively  have  become 
possessed  of,  is  based,  as  I understand  it,  upon  two  pro- 
positions, one  of  which  is,  that  some  of  the  defendants 
have  not  as  yet  paid  all  their  purchase  money,  and  so 
are  not  in  a situation  to  claim  the  position  of  purchasers 
for  valuable  consideration,  paid  before  notice  of  the  judgment, 
plaintiff ’s  equitable  claim ; and  next,  that  some  of  the 
defendants  having  employed  Messrs.  Smith  Henderson 
to  prepare  the  conveyances  to  them  from  JamesGraves, 
and  from  Mr.  Henderson,  to  whom  portions  of  the  estate 
had  been  conveyed,  they  must  be  considered  as  having 
constructively  notice  of  all  such  facts  as  Messrs.  Smith 
^ Henderson  themselves  had  knowledge  of,  and  so  are 
disabled  from  setting  up  such  defence.  The  principles  as 
enunciated  of  course  are  correct,  but  the  question  in  the 
present  case  is,  how  far  they  apply  to  the  facts  of  the 
case  we  have  to  deal  with. 

Before  entering  upon  the  facts,  as  respects  the  defen- 
dants who  have  become  purchasers,  I think  it  right  to 
make  some  observations  upon  the  doctrine  of  construc- 
tive notice  through  agents,  as  applied  to  the  business 
transactions  of  this  country.  I do  not  feel  disposed  to 
carry  the  English  doctrine  an  iota  further  than  as  laid 
down  in  such  cases,  as  we  must  suppose  people  here 
either  are  or  ought  to  be  acquainted  with,  and  upon 
3 VOL.  II. 
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equitable  ideas,  as  applied  to  the  mode  of  doing  business 
in  this  country,  will  produce  both  an  equitable  and  just 
decision  and  disposition  of  property.  We  all  very  well 
know  that  in  former  years  probably  three-fourths  of  the 
conveyancing  in  the  province  was  done  by  school-masters, 
surveyors,  and  other  non-professional  agents,  and  a very 
large  proportion  of  it  is  still  done  in  that  manner. 
Further  than  that,  we  know  it  to  be  the  fact,  that  in 
numberless  instances  the  parties  themselves  have  pre- 
pared their  own  conveyances,  frequently  the  vendor 
prepares  the  deed,  and  the  purchaser  will  perhaps  search 
the  registry,  or  he  takes  a certificate  of  the  registrar, 
obtained  at  the  instance  of  the  vendor.  Beside  these 
considerations,  the  general  introduction  in  this  country 
of  the  registration  of  titles  has  so  far  simplified  the  in- 
vestigation of  titles  that  many  persons  search  the  registry 
for  themselves,  without  the  aid  of  any  professional 
gentleman,  and  inasmuch  as  we  know  it  judicially  to  be 
the  fact,  that  both  professional  and  non-professional  per- 
sons rely  much,  and  in  very  many  instances  entirely, 
upon  what  the  registry  discloses,  there  is  no  such  neces- 
sity for  each  party  in  dealing  with  the  other  to  employ 
different  solicitors,  as  there  is  in  England. 


I should  say,  from  the  more  recent  cases  in  England, 
a disposition  is  manifested  rather  to  curtail  than  extend 
the  doctrine  of  constructive  notice.  Vice-Chancellor 
Kinderesleifj  in  Espin  v.  Pemberton^  (a)  says:  ‘‘  Now 
from  the  case  of  Hewitt  v.  Loosemore^  which  has  been 
referred  to,  it  appears  that  the  Lords  Justices  had  come 
to  a similar  decision  in  a former  case,  and  I confess  I am 
bound  to  state  that  if  it  were  not  for  that  opinion  I 
doubt  whether  I should  arrive  at  the  same  conclusion. 
If  I consider  many  cases  which  might  occur,  I cannot 
see  the  reason  for  concluding  that  because  the  mortgagor 
is  a solicitor,  he  is  necessarily  the  solicitor  of  the  mort- 
gagee. The  mortgagee  may  himself  be  a solicitor  or  a 
barrister,  and  not  choose  to  employ  any  other  solicitor  ; 


(a)  4 Drew.  833. 
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and  it  would  be  a hardship  upon  him  to  say  that  because 
the  mortgagor  is  a solicitor  he  is  therefore  to  be  treated 
as  the  mortgagee’s  solicitor.”  In  the  same  case,  upon 
appeal,  before  Lord  Chelmsford,  (a)  the  Lord  Chan- 
cellor, though  approving  of  Hewitt  v.  Loosemore,  yet 
says : I find  it  very  difficult  to  accede  to  the  propo- 

sition, however  high  may  be  the  authority  from 
which  it  proceeds,  that  where  a mortgagor  is  himself  a 
solicitor  and  prepares  the  mortgage  deed,  the  mortgagee 
employing  no  other  solicitor,  the  mortgagor  must  be  con- 
sidered to  be  agent  or  solicitor  of  the  mortgagee  in  the 
transaction.  I think  there  ought  to  be  some  consent  on 
the  part  of  the  mortgagee  to  constitute  this  relation 
between  them.” 

There  is  one  proposition  which  should  not  be  over- 
looked in  dealing  with  those  parties  who  purchased,  and 
to  which,  perhaps  due  weight  was  not  attached,  and  it 
is  this,  that  up  to  the  time  of  the  answers  of  the  defen- 
dants Messrs.  Smith  ^ Henderson,  to  the  first  bill  filed 
in  this  matter  on  25th  of  August,  1856,  and  the  evidence 
taken  upon  it  on  the  31st  October,  1856,  there  was 
nothing  whatever  in  writing  in  any  way  upon  which 
the  court  could  enforce  a trust  for  the  heir  of  Captain 
Adam  Craves,  It  js  true  that  in  1850  Mr.  Smith  con- 
veyed to  the  defendant  James  Craves  all  the  land,  with 
the  exception  of  one  lot,  and  as  to  that  lot  he  took  a 
conveyance  to  himself,  and,  as  we  can  readily  suppose 
and  believe,  this  was  done  on  the  supposition  that  James 
Craves  was  the  heir ; but  there  is  nothing  on  the  face  of 
the  deeds  which  would  shew  such  to  any  purchasers  to 
have  been  the  case.  Every  thing,  so  far  as  the  evidence 
discloses,  rested  in  parol  until  Messrs.  Smith  f Hender- 
son put  in  their  answers.  Mr.  Smith  had  answered  the 
first  bill,  altogether  denying  his  character  of  trustee,  and 
alleging  and  claiming  that  he  had  bought  the  estate  from 
Bridge  on  his  own  account,  and  with  his  own  money.  I 
am  not  prepared  to  say  that  it  might  not  have  afforded 
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a complete  defence  to  all  the  defendants,  with  the  excep- 
tion of  Messrs.  Smith  ^ Henderson^  and  James  Cfraves, 
so  far  as  the  question  of  the  legal  estate  was  concerned, 
leaving  the  court  to  deal  with  the  securities,  but  with 
respect  to  some  of  them  I should  have  no  doubt.  I am 
saying  this  upon  such  evidence  as  is  afforded  in  this  case  ; 
but  Messrs.  Smithy  Henderson  have  never  denied  their 
position,  as  being  trustees  for  some  one,  and  the  true 
question  now  is  how  far  that  now  attaches  upon  the 
other  defendants. 


I will  take  up  the  case  of  the  Bryants  first.  It  is  not 
denied  in  evidence  they  had  a lease  for  that  portion  of 
the  estate  in  their  possession  for  twelve  years  from  the 
1st  of  May,  1841,  with  the  right  to  purchase  within  that 
period  from  Bridge^  who  now  is  admitted  to  have  been 
the  true  owner  of  the  estate.  Mr.  Smith's  purchase 
was  therefore  subject  to  that  right,  and  he  was  aware 
the  Bryants  were  in  possession,  and  that  they  claimed 

Judgment.  . ^ . 

such  right  when  he  acquired  the  estate.  The  action  of 
ejectment  against  them  failed  upon  the  ground  of  the 
presumption  of  the  plaintiff’s  death.  The  decree  against 
them  proceeds  upon  the  double  ground  that  at  the  time 
of  the  filing  of  the  plaintiff ’s  bill  they  had  not  paid  up 
their  purchase  money  in  full,  and  besides  had  bought  the 
estate  after  the  expiration  of  the  time  allowed  them  to 
do  so,  and  therefore  were  in  no  situation  to  resist  the 
plaintiff ’s  claim.  The  latter  ground  is  founded  upon  a 
mistake,  as  it  was  supposed  they  had  only  nine  years  in 
which  to  purchase,  whereas  they  had  twelve  years  to  do 
so.  They  had  succeeded  in  the  ejectment  suit  on  the 
ground  of  the  supposed  death  of  the  plaintiff,  and  im- 
mediately after,  namely,  on  the  2nd  of  November,  1849, 
they  applied  through  their  own  solicitor  to  James  Graves 
to, purchase.  Of  course  we  must  suppose  that  was  done 
without  any  idea  that  in  point  of  fact  Mr.  Smith  was  the 
person  at  that  time  who  could  have  transferred  to  them 
the  legal  estate. 


The  purchase  was  completed  on  the  18th  of  October, 
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1850,  and  the  legal  estate  transferred  to  them  hj  James 
CrraveSy  he  having  a few  days  before  received  it  by  con- 
veyance from  Mr.  Smith.  It  is  very  true  the  Bryants 
have  not  paid  up  their  purchase  money  in  full ; but  the 
question  is,  whether  there  was  any  necessity  that  it 
should  be  done  in  their  case  to  enable  them  to  contest 
the  plaintiff ’s  right.  It  now  turns  out  that  they  do  not 
at  all  derive  title  through  the  heir  of  Captain  Adam 
Cfraves,  and  if  they  had  done  so  it  is  equally  clear  that 
such  heir,  namely,  the  plaintiff,  would  have  been  equally 
bound  to  have  performed  the  contract  of  purchase  which 
the  Bryants  held,  if  they  had  exercised  the  option  of 
purchase.  No  doubt  they  thought  they  were  purchas- 
ing from  the  heir,  irrespective  of  their  contract  at  the 
time  they  made  the  bargain,  but  the  question  now  is, 
whether  they  are  not  in  a position  to  set  up  the  legal 
claim  of  title  to  them,  in  opposition  to  the  plaintiff's 
equitable  claim.  The  plaintiff  would  be  bound  by  the 
contract  which  the  Bryants  held,  and  they  have  pur- 
chased from  the  right  person  to  give  them  the  title, 
though  from  the  wrong  person  to  have  received  the 
money.  They  did  not  know  the  latter  at  the  time,  and 
had  no  reason  to  know  that  Mr.  Smith  had  bought  up 
the  legal  estate  as  trustee,  at  least  there  is  no  evidence 
that  they  knew  or  had  reason  to  know  that  fact.  The 
deeds  from  Bridge  to  Mr.  Smithy  and  from  him  to  James 
(rraves,  do  not  disclose  that  Mr.  Smith  was  but  a trus- 
tee, and  there  is  not  a tittle  of  evidence  to  shew  that  Mr. 
Smith's  position  was  communicated  to  them  in  any  way ; 
and  it  now  turns  out  that  in  equity  the  Bryants  were 
entitled  to  the  land  if  they  exercised  the  option  of  buy- 
ing, and  this  option  they  did  exercise  ; and  therefore  I 
think  the  doctrine  of  payment  of  the  purchase  in  full 
before  notice  is  not  applicable  to  their  case.  The  fact 
that  the  Bryants  did  not  pay  money  down,  as  their  con- 
tract would  imply  should  have  been  the  terms  of  pur- 
chase, I do  not  think  should  militate  against  them 
under  the  circumstances  of  the  case.  They  bought  in 
1850  on  terms  somewhat  varied  from  that  of  paying 
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18fi2.  money  down  ; but  had  they  not  bought  during  the  twelve 
' years,  they  would  have  had  no  right  after  to  do  so.  The 

Henderson  ^ ^ ^ ° 

Grives  never  had  any  thing  more  as  against  them 

than  an  equitable  right,  and  in  my  opinion  he  has  no 
more  equitable  right  to  the  legal  estate  itself  than  the 
Bryants  have,  and  they  ought  to  be  allowed  to  retain 
it.  The  question,  I think,  with  regard  to  them,  is  con- 
fined to  the  title  to  the  purchase  money.  The  Bryants, 
as  it  appears  to  me,  have  acted  in  good  faith,  and  ought 
not  to  be  subject  to  pay  again  what  they  have  paid,  and 
I think  the  plaintiff ’s  bill  as  against  them  should  be  dis- 
missed with  costs. 

The  only  thing  which  can  be  urged  against  them  by 
the  plaintiff  is  this,  that  before  he  should  be  concluded 
as  to  them,  whether  the  court  would  order  an  enquiry, 
that  is  to  say,  whether  they  purchased  under  such  cir- 
cumstances, that  is,  from  James  Crraves  as  to  terms  of 
Judgment,  payment  and  price,  that  the  plaintiff  should  be  held 
bound.  We  must  remember  that  their  right  to  purchase 
was  altogether  paramount  to  any  right  the  plaintifi* 
acquired.  The  plaintiff  had  no  right  whatever  to  the 
property  except  such  as  he  obtained  through  Mr.  Smith, 
having  bought  as  his  solicitor,  to  all  of  which  the 
Bryants  were  strangers.  The  Bryants  set  out  in  their 
answer  the  manner  in  which  they  claimed  the  right  to 
hold  the  property,  and  which  was,  that  having  the  agree- 
ment to  sell  to  them,  and  the  legal  title  coming  to  James 
Graves,  they  completed  the  purchase.  The  plaintiff 
was  apprised  of  this  by  their  answer ; but  instead  of 
admitting  the  truth  of  the  Bryants  holding  an  agree- 
ment from  the  person  who  at  the  time  held  the  legal 
estate,  and  could  transfer  it  to  them,  and  amending  his 
bill  thereupon,  and  asking  an  enquiry  upon  the  subject, 
he  traverses  their  answer,  and  puts  them  to  prove  it. 
They  have  proved  it,  and  after  that  I think  it  would  be 
too  much  to  direct  an  enquiry  into  circumstances  with  a 
view  of  ascertaining  whether  the  plaintiff  is  to  be  bound 
by  a contract  undoubtedly  made  with  a person,  that  is 
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Bridge^  wlio  could  have  given  them  both  the  equitable  1862. 
and  legal  title,  and  afterwards  completed  with  the  per- 
son  who  could  transfer  them  the  legal  estate.  The 
plaintiff  could  have  raised  such  an  issue  as  to  them  if  he 
had  thought  proper,  but  he  did  not. 

With  respect  to  the  purchase  money,  it  appears  that 
James  Graves  received  £25,  and  Messrs.  Smith  ^ Hen- 
derson the  residue,  except  the  last  payment  of  £27  10s., 
and  for  which  they  hold  an  assignment  of  the  mortgage 
given  by  the  Bryants.  The  purchase  money  so  received 
can  be  dealt  with  in  the  accounts  to  be  taken. 

The  case  of  the  Clarhs  comes  next  in  order.  They 
purchased  from  James  Graves,  and  obtained  convey- 
veyances  on  the  18th  of  October,  1850.  John  Richard 
Clarh  has  paid  the  mortgage  he  gave  in  full,  without 
any  notice  of  the  plaintiff ’s  equitable  claim,  unless  he  is 
to  be  held  to  have  had  constructive  notice  in  consequence  judgment, 
of  Messrs.  Smith  ^ Henderson,  having  prepared  the 
conveyance  and  the  security.  It  appears  that  actions  of 
ejectment  were  commenced  in  the  plaifitiff ’s  name,  and 
also  on  the  demise  of  James  Graves,  against  both  the 
Clarks,  but  it  is  not  clear  that  they  were  served  with  the 
declarations  ; and  if  they  had  been  served,  they  would 
have  derived  the  information  that  James  Graves  claimed 
as  heir  as  well  as  this  plaintiff,  for  the  declarations  con- 
tained the  double  demise.  But  Mr.  Smith  says  in  his 
evidence  he  does  not  think  the  declaration  in  ejectment 
was  served  on  the  Clarks.  It  seems  they  spoke  to  Mr. 

Smith  about  buying,  who  introduced  James  Graves  as 
the  heir ; and  they  consulted  the  same  solicitor  whom  the 
Bryants  had,  and  who  recommended  them  to  buy  from 
James  Graves. 

So  far  indeed  as  any  information  that  Clark  could 
have  obtained  from  tlie  solicitor  of  the  Bryants  to  affect 
his  position,  it  is  not  pretended  that  he  knew  of  Mr. 
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1862.  SmitTis  position  as  a trustee  in  any  way.  The  question 
they  were  seeking  information  upon  was,  whether  James 
Graves.  G-^aves  was  the  proper  person  to  purchase  from.  No 
one  at  that  time  knew  that  Mr.  Smith  was  only  a trustee 
for  the  heir  of  Captain  Adam  Graves,  neither  Bryant's 
solicitor  nor  any  one  else,  and  it  seems  that  JamesGraves 
held  then  the  legal  estate  quite  irrespective  of  his  being 
the  heir..  Relying  upon  what  Mr.  Smith  told  them  as  to 
James  Graves  being  the  heir,  and  upon  the  information 
they  had  from  the  solicitor  they  consulted,  they  bought. 
Mr.  Henderson  swears  that  Messrs.  Smith  ^ Henderson 
were  not  solicitors  for  the  Olarhs,  and  therefore  it  is  re- 
duced to  the  mere  fact  of  their  having  prepared  the  convey- 
ances and  the  Qlarks  paying  them,  to  establish  construc- 
tive notice.  I shall  never  bring  my  mind  to  think  that 
so  meagre  an  act  as  that  shall  cause  a person  the  forfei- 
ture of  an  estate,  and  to  assume  that  it  was  the  duty  of 
Messrs.  Smith  ^ Henderson  to  have  informed  the  Clarks 
Judgment,  Smith  was  Only  a trustee  himself,  having  bought 

the  estate  for  the  benefit  of  the  heir  of  Captain  Adam 
Graves.  Therefore  as  Jolm  Richard  Clark  has  paid  all 
of  the  purchase  money  he  was  to  pay  before  he  had  notice 
of  the  plaintiff’s  equitable  claim,  he  should,  I think,  be 
free. 


With  respect  to  the  other  Clark,  he  has  not  yet  paid 
up  the  mortgage  which  he  gave  to  secure  the  purchase 
money,  and  as  to  him,  I feel  myself  compelled  to  say,  I 
think  he  must  hold  subject  to  the  plaintiff’s  claim.  The 
question  with  respect  to  him  is,  under  what  circumstances 
a person  may  be  considered  as  a purchaser  for  valuable 
consideration  without  notice.  It  has  been  held  in 
the  American  courts  that  a purchaser  giving  promissory 
notes  negotiable,  which  may  find  their  way  into  other 
than  the  vendor’s  hands,  and  so  the  purchaser  lose  both 
money  and  land,  he  may  be  considered  as  such  purchaser, 
the  vendor  having  taken  money’s  worth  for  the  land. 
But  here  Charles  Clark  immediately  reconveyed  the 
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land  to  James  Graves  again,  to  secure  the  purchase  1862. 
money.  The  transaction  is  therefore  not  closed.  The 
money  appears  to  have  been  past  due  when  suit  brought. 

The  money  remains  to  be  paid  on  the  one  side  ; and  on 
the  other,  there  must  be  either  a release  of  the  estate 
given,  or  a certificate  registered  under  the  statute,  in 
order  to  re-vest  the  legal  estate  in  Charles  Clarh,  VVe 
cannot  admit  that  he  shall  be  protected  pro  tanto  for  such 
payments  as  he  may  have  made  without  notice  of  plain- 
tiff’s claim,  and  compel  the  plaintiff  to  accept  the  residue 
unpaid  of  the  purchase  money,  for  independent  of  other 
considerations,  that  would  amount  to  saying,  that  under 
the  circumstances  of  this  case,  either  that  James  Graves 
holding  the  legal  estate,  had  an  equitable  right  to  dispose 
of  the  plaintiff’  ’s  equitable  interest,  and  a right  to  take  a 
security  for  the  purchase  money,  or  that  not\Wthstand- 
ing  it  is  admitted  that  Clarh  has  not  yet  paid,  that  he 
may  be  excused  giving  up  the  estate  conveyed  to  him 
under  the  circumstances  of  this  case.  No  English  or  judgment. 
American  decision  supports  such  a proposition,  though 
it  is  quite  true  that  new  decisions  must  constantly  take 
place  wdienever  a new  state  of  facts  occurs  calling  for 
the  establishment  of  what,  perhaps,  at  first  sight  appear 
to  be  new  principles. 

As  to  all  the  other  defendants,  they  stand  precisely  in 
the  same  situation  as  Charles  Clarh.  But  with  respect 
to  them,  there  is  this  consideration,  which  in  a case  like 
this  ought  not  to  be  overlooked,  viz.  : that  in  and  after 
October,  1850,  they  acquired  the  legal  estate  and 
thought  they  were  the  true  owners  without  being  affected 
by  any  trust,  which  would  deprive  tlicm  of  that.  They 
were  making  improvements  upon  the  property,  without 
supposing  the  plaintiff  had  any  riglit  to  enjoy  the  fruits 
of  their  labour.  Tlie  plaintiff  liimself  had  no  idea  for 
years  that  ho  had  any  claim,  and  in  truth  he  had  none 
until  Mr.  Smith  purchased  on  the  ord  of  July,  1849. 

Even  then  the  plaintiff,  and  for  some  years  after,  did  not 
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1862.  kiow  that  he  had  any  right  to  the  property.  It  is  not 
certain  at  what  time  he  came  to  this  country,  or  that 

Henderson  ' 

GrI'ves  defendants  became  acquainted  with  his  equitable 

interest.  The  question  is,  as  to  these  defendants,  what 
rents  and  profits  they  should  be  accountable  for,  and 
whether  the  plaintff  should,  under  the  circumstances,  be 
accountable  for  any  substantial  improvements. 

Under  all  the  circumstances  of  this  case  I think  the 
decree  should  be  varied  in  this  manner.  As  to  the 
Bryants  and  John  A.  Clark  ih.Q  plaintiff’s  bill  should  be 
dismissed  with  costs.  As  to  the  defendants  McRory  and 
Charles  Clark,  the  account  of  the  rents  and  profits  should 
be  confined  to  commence  at  the  date  of  filing  the  plaintiff’s 
bill,  and  as  to  them  it  should  be  referred  to  the  master 
to  take  ap  account  of  the  fair  value  at  the  time  of  the 
taking  such  account  of  all  such  substantial  and  permanent 
repairs  and  improvements  made  by  any  of  the  defendants 

Judgment,  anterior  to  the  filing  of  the  plaintiff ’s  bill,  and  that  the 
plaintiff  be  charged  therewith.  That  the  defendants 
Messrs.  Smithy  Henderson  Aionldi  be  declared  entitled  to 
be  re-paid  the  X25  paid  by  them  for  getting  in  the  title 
from  Bridge,  with  interest  thereon  from  the  time  it  was 
paid ; also,  that  an  account  should  be  taken  of  all  their 
expenses  in  and  about  the  business  of  the  plaintiff,  together 
Vv^itli  their  costs  of  the  ejectment  suits  brought  by  them 
to  assert  the  plaintiff’s  title  to  the  premises,  and  that 
they  should  account  for  what  money  they  or  either  of 
them  have  or  hath  received  from  the  Bryants  and  John 
R.  Clark  on  account  of  their  respective  purchase  moneys, 
and  if  it  shall  appear  that  the  Bryants  have  not  as  yet 
paid  the  residue  of  their  purchase  mone}^,  then  they  shall 
assign  the  security  held  by  them  for  the  same  to  the 
plaintiff:  and  as  to  James  Graves,  that  he  should 
account  to  the  plaintiff  for  so  much  of  the  purchase 
money  as  he  may  have  received  from  the  Bryants 
and  from  John  R.  Clark.  As  to  the  costs  and  all 
further  directions,  they  should  be  reserved  until  after 
the  master  has  made  his  report. 
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Sir  J.  B.  Robinson,  Bart.,  C.  J. — It  appears  from 
the  evidence  that  Mr.  Smithy  now  Henry  S.nith^owQ 
of  the  defendants,  a partner  in  the  firm  of  Smith 
Henderson^  attorneys,  having  been  informed  that  there 
were  persons  occupying  this  property,  or  small  parts  of  it, 
without  title,  and  having  heard  that  the  heir  of  Adam 
G-raves^  to  whom  the  Crown  had  granted  the  land  in 
1797  by  patent,  was  supposed  to  be  the  real  owner,  he 
did  either  of  his  own  accord,  or  at  the  suggestion  of  one 
George  Graves,  a relation  of  the  family,  formerly  living 
in  Pittsburg,  near  Kingston,  but  now  deceased,  make 
enquiry  of  the  family  of  Graves,  still  living  at  Sore],  in 
Lower  Canada,  (where  the  patentee  Adam  Graves  had 
lived  and  died,)  in  order  to  find  in  wdiom  the  title  was 
vested. 

He  was  led,  it  seems,  to  believe  from  what  he  then 
heard  in  1846,  from  Mrs.  Agnes  Graves,  the  mother  of 
the  plaintiff,  that  her  eldest  son,  the  now  plaintiff,  whose 
father,  George  Graves,  then  deceased,  was  the  eldest 
son  and  heir-at-law  of  the  patentee  Captain  Adam 
Graves,  must,  from  all  that  appeared,  be  the  legal 
owner  of  this  property,  if  he  was  living,  but  that  he  had 
been  more  than  twenty  years  absent  from  Canada,  and 
that  it  was  uncertain  at  the  time  of  the  enquiry  whether 
he  was  alive  or  not. 

It  is  fair  to  consider  that  the  object  of  Mr.  Smith  was 
not  merely  to  ascertain  who  was  the  heir  in  a general 
sense  to  Adam  Graves,  the  patentee,  but  rather  to  find, 
if  he  could,  who  the  person  was  that  inherited  this  land. 
If  Mr.  Smith  had  been  told  that  this  plaintiff,  if  living, 
was  the  lineal  heir  of  Adam  Graves,  but  that  he  could 
have  no  claim  to  this  land  in  Pittsburg,  because  his 
grandfather  Adam  Graves  had  sold  and  conveyed  it 
away  in  his  life-time,  we  cannot  suppose  that  he  would 
have  volunteered  to  act  as  attorney  for  this  plaintiff  in 
endeavouring  to  recover  the  land  in  his  name  by  actions 
of  ejectment. 
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1862.  It  is  positively  sworn  that  neither  of  the  defendants 
' — ^ ^ Smith  4*  Henderson,  knew  any  thing  of  Bridge's  claim 

Henderson  ^ . 

to  the  land,  when  the  action  was  commenced  against  the 

Graves.  ’ ° 

Bryants  in  the  name  of  George  Graves,  as  lessor  of  the 
plaintiff.  There  was  indeed  a conveyance  upon  record 
in  the  county  registry,  from  one  Samuel  Boty  to  one 
Samuel  SoutJiby  Bridge,  ever  since  the  7th  of  January, 
1836,  which  I suppose  from  the  evidence  was  the  earliest 
deed  respecting  this  land  to  be  found  in  the  registry  ; 
and  so  it  might  have  been  known  by  Smith  ^ Henderson, 
if  they  had  searched  the  registry  before  they  brought 
the  ejectment,  that  Samuel  S.  Bridge  pretended  title 
to  the  land.  But  it  is  not  proved  that  they  had  any 
knowledge  of  that  fact,  and  they  positively  deny  that 
they  had,  until  a few  months  before  the  action  against 
the  Bryants,  which  took  place  in  September,  1849. 

I infer  from  the  evidence  that  that  ejectment  v^as 
Judgment,  brought  in  George  Graves'  name,  under  the  belief  not 
only  that  he  was  the  heir  of  the  Adam  Graves', 

but  also  under  the  belief  that  his  grandfather  and 
father  had  in  succession  died  seised  of  the  land,  not 
having  made  any  disposition  of  it  by  will  or  otherwise, 
and  that  George  Graves,  the  now  plaintiff,  in  whose 
name  the  ejectment  was  brought,  had  become  entitled  to 
it  as  heir. 

The  evidence  shews  also,  I think,  that  under  that  per- 
suasion the  defendant  Smith  volunteered  without  being 
retained  by  this  plaintiff,  whom  he  made  plaintiff  in  the 
ejectment,  or  by  any  one  who  had  or  pretended  to  have 
authority  to  act  for  him,  to  commence  an  ejectment,  and 
to  carry  it  to  trial,  in  order  to  dispossess  the  occupant,  and 
that  he  offered  to  the  plaintiff’s  mother  to  conduct  the  suit 
at  his  own  expense,  without  a right  to  look  to  any  one  for 
his  costs ; being  content  to  rely  upon  the  expectation 
that  if  he  gained  possession  the  plaintiff  George  Graves, 
if  he  were  living,  or  any  one  who  should  inherit  from 
him,  if  he  were  dead,  would  remunerate  him  satisfactorily 


ERROU  AND  APPEAL  REPORTS. 


29 


for  his  services  and  disbursements,  when  he  should  know  1862. 
what  had  been  done,  and  when  lie  saw  that  it  had  opened  ' 

Henderson 

the  way  to  him  to  take  possession. 

Of  all  this  it  appears  that  G-eorge  Graves,  where- 
ever  he  was  living,  knew  nothing  at  the  time ; and  it  is 
therefore  clear  that  if  he  had  returned  to  Canada  while  the 
ejectment  was  pending,  or  had  otherwise  become  aware 
of  the  use  that  had  been  made  of  his  name,  he  might  have 
disclaimed  the  whole  proceeding,  and  refused  to  sanction 
it.  This  indeed  as  an  honest  man  he  must  have  done,  if 
he  had  known  what  we  now  see,  and  what  is  not  very 
likely  he  could  have  been  ignorant  of,  that  he  had  in 
fact  no  claim  to  the  land,  because  his  grandfather  had 
in  his  life-time  conveyed  it  away  in  exchange  for  other 
lands,  which  his  family  had  enjoyed  till  they  sold  them. 

There  is  no  doubt  that  this  plaintiff  could  have  refused 
to  pay  any  portion  of  the  costs  of  this  ejectment  that 
had  been  brought  in  his  name,  without  his  authority ; judgment 
though  I take  it  to  be  equally  clear  that  if,  while  the  pro- 
ceedings were  going  on,  he  had  in  any  manner  sanctioned 
or  acquiesced  in  them,  the  case  would  be  different.  But 
so  long  as  he  was  wholly  ignorant  of  what  had  been  done, 
and  had  in  no  manner  deprived  himself  of  the  right  to 
treat  it  all  as  unauthorised.  Smith  ^ Henderson  had,  1 
think,  as  clear  a right  to  decline  going  on  further  with 
the  action  which  they  had  brought  of  their  own  accord, 
and  at  their  own  risk  as  to  costs. 

As  soon  as  they  discovered  either  that  this  plaintiff 
George  Graves  was  never  seised  of  the  land,  or  that 
there  was  reason  on  legal  principles  to  presume  that  he 
was  no  longer  living,  they  were  at  liberty,  I think,  either 
for  such  reason,  or  indeed  without  any  reason,  to  drop 
the  proceeding.  And  if  all  wc  knew  of  the  matter  was 
that  they  had  done  so,  and  had  commenced  another  suit 
at  the  instance  of  any  one  whom  they  took  to  be  the  true 
owner,  then  there  would  have  been  no  pretence  for  look- 
ing upon  a fiduciary  relation  as  existing  between  them 
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1§62.  and  this  plaintiff,  G-eorge  Graves,  from  whom  they  had 
never  received  any  instructions  or  information,  who  had 

Henderson  •it 

• V. ,,  never  retained  them,  or  knew  any  thing,  as  it  appears, 
of  their  proceeding ; and  Avho  could  not  therefore  have 
been  said  to  have  reposed  a confidence  in  them  which  it 
TVas  in  their  power  to  abuse. 

But  matters  did  not  take  that  turn.  The  ejectment 
against  the  two  Bryants  upon  the  demise  of  the  present 
plaintiff  George  Graves  was  tried  in  September,  1849. 
Before  it  came  on,  the  defendant  Mr.  Smith  had  become 
aware,  as  he  admits,  that  the  Bryants  claimed  under  a 
title  from  Samuel  S.  Bridge,  to  whom  one  Samuel  Doty 
had  conveyed  the  land,  but  he  could  not  find  what  right 
Samuel  Doty  had  to  make  the  conveyance  ; no  deed  from 
the  patentee  Adam  Graves  to  Samuel  Doty,  or  to  any 
one,  having  then  been  discovered.  Upon  reference  to 
the  plaintiff’s  mother,  Mr.  Smith  found,  as  he  states. 
Judgment.  either  did  not  know,  or  pretended  not  to  know, 

that  the  plaintiff ’s  grandfather  Adam  Graves  had  ever 
disposed  of  the  land  in  Pittsburg.  Not  knowing,  as  he 
swears,  whether  Adam  Graves  had  ever  made  a convey- 
ance of  the  land,  or  had  only  agreed  to  sell  it  for  some 
consideration  which  he  had,  or  had  not  received,  he  went 
on  with  the  action  against  the  Bryants.  Before  the 
trial,  however,  he  hunted  up  the  heir  of  Samuel  S. 
Bridge,  who  it  seems  had  died,  namely,  his  son  Thomas 
H.  Bridge,  and  got  from  him,  as  he  admits,  for  the  heir 
of  Adam  Graves,  a release  of  all  his  right  to  the  land 
for  a very  trifling  consideration,  telling  Bridge  that  it 
was  for  Adam  Graves'  heir  that  he  was  buying  up  the 
claim,  though  nothing  of  that  kind  was  expressed  in  the 
deed,  which  was  a release  in  fee  to  the  defendant 
Smith. 

This  release  or  quit-claim  he  states  Thomas  IT. 
Bridge  gave  him  for  the  small  sum  of  £25,  being  content 
to  do  so,  because  the  title  was  imperfect,  there  being  no 
conveyance  to  shew  from  Adam  Graves;  and  also 
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because  he  Thomas  H.  Bridge  had,  since  his  father’s 
death,  become  bankrupt,  and  all  his  property  real  and 
personal  was  vested  in  his  assignees,  so  that  he  had  no 
real  interest  in  the  land. 

We  have  no  other  account  of  this  part  of  the  transac* 
tion,  and  there  is  documentary  evidence  confirming  this 
statement. 

Then  it  appears  that  some  time  before  the  trial, 
(whether  before  or  after  the  3rd  of  July,  1849,  when 
the  release  or  quit-claim  was  obtained  from  Thomas 
Bridge^  I do  not  make  out  from  the  evidence,)  Mr. 
Smith  went  to  Sorel  for  the  purpose  of  obtaining  proof 
that  George  Graves^  in  whose  name  the  action  was  going 
on,  and  who  had  then  been  absent,  it  seems,  from 
Canada  nearly  29  years,  had  been  heard  of  within 
seven  years.  This,  I suppose,  it  was  thought  necessary 
to  learn,  upon  the  principles  on  which  Doe  dem.  Knight 
V.  Kefean  {a)  was  determined,  in  order  that  the  plain- 
tiff’s counsel  might  be  prepared  to  rebut  any  evidence 
that  the  defendants  might  attempt  to  give  that  nothing 
had  been  heard  of  George  Graves  (the  plaintiff  in  the 
ejectment)  within  seven  years.  We  are  told  by  the 
defendant  Mr.  Smithy  that  the  mother  or  sister  of 
George  Graves^  either  could  not,  or  would  not  put  it  in 
his  power  to  give  any  such  evidence,  and  that  the  action 
of  ejectment  in  consequence  failed  at  the  trial. 

It  is  not  explained,  and  it  is  not  material  for  us  now 
to  know,  whether  on  the  defence  any  evidence  was  given 
to  prove  that  more  than  seven  years  had  elapsed  since 
the  plaintiff,  who  had  been  so  long  beyond  seas,  had  been 
heard  of ; or  whether  the  plaintiff  or  the  learned  judge 
at  the  trial  assumed,  which  I think  would  have  been 
erroneous,  that  proof  of  the  plaintiff’  being  alive  within 
seven  years  formed  a necessary  part  of  the  plaintiff’s 
case  in  the  first  instance. 
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1862.  The  defendants,  it  is  merely  stated,  succeeded,  because 
'' — no  such  evidence  v/as  given ; and  Smith  Henderson 
Graves  actlon  Subsequently  against  the  Bryants  upon 

the  joint  demise  of  the  plaintiif  George  Graves^  and 
his  next  brother  James  Graves.  It  was  prudent  to  pro- 
ceed upon  this  demise  of  the  two,  or  on  a double  demise, 
and  not  to  drop  George  Graves  as  lessor  of  the  plaintiff, 
for  otherwise  if  the  action  had  been  on  a demise  by 
James  alone,  as  heir  of  George,  the  case  must  have  failed 
if  it  could  have  been  shewn  at  the  trial  that  George 
Graves  was  in  fact  living. 

The  reason  given  for  persevering  in  attempting  to 
recover  for  the  heir  of  Adam  Graves,  notwithstanding 
what  had  been  heard  of  the  deed  made  to  Samuel  S. 
Bridge  by  Samuel  JDoty  is,  that  Messrs.  Smithy  Hender- 
son were  unable  to  prove  that  Adam  Graves  had  ever 
conveyed  to  Doty,  who  made  that  deed. 

Judgment. 

Several  ejectments,  it  seems,  Avere  brought  against 
other  occupants  of  these  lands  in  1850,  by  defendants 
Smith  ^ Henderson.,  on  the  demise  of  George  and  Jaynes 
Graves,  but  no  trials  Avere  had  of  any  of  them  for  the 
reason,  according  to  the  evidence,  that  from  the  event  of 
the  trial  in  1849,  and  from  Avhat  the  defendants  in  the 
different  cases  had  heard  from  Messrs.  Smithy  Hender- 
son, and  .from  other  counsel,  as  Avell  as  from  James 
Graves,  they  wnre  satisfied  that  he,  James  Graves,  was 
the  heir,  on  account  of  the  presumption,  not  disproved, 
of  George  s death;  and  upon  the  further  understanding 
that  James  Graves'  title  had  been,  or  would  be,  fortified 
by  a transfer  to  him  of  AA'hatever  interest  could  have 
passed  under  the  release  taken  by  the  defendant  Smith 
from  Thomas  H.  Bridge,  they  Vvmre  content  to  purchase 
from  James  Graves,  and  in  that  manner  the  several 
cases  were  compromised. 

Two  or  three  years  after  this,  it  appears  a deed  was 
found  in  Montreal,  bywhich  the  patentee,  Adam  Graves.^ 
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had  sold  and  conveyed  to  the  Eev.  John  JDoty^  of  Sorel, 
in  1801,  lots  17  and  18  in  the  first  and  second  conces- 
sions of  Pittsburgh,  800  acres,  in  consideration  of  lands 
in  the  parish  of  Sorel,  which  were  conveyed  to  Adam 
Graven  by  Mr.  Doty^va  exchange.  And  thus  it  became 
clear  that  the  plaintiff  in  the  suit  now  before  us,  George 
0.  Graves,  never  had  been  seised  of  any  interest  legal 
or  equitable  in  those  lands  in  Pittsburgh  by  inheritance 
from  his  father,  to  whom  they  had  not  descended, 
and  it  has  not  been  pretended  that  he  had  any  other 
claim  to  them. 


1862. 


Ilendersou 


V. 

Grayes. 


About  three  or  four  years  after  the  settlement  made 
with  the  several  occupants  of  the  land,  by  their  taking 
title  from  James  Graves,  the  plaintiff  George  Graves,  it 
seems,  came  out  from  England.  He  had  been  living  in 
Yorkshire,  though  for  how  long  a period  does  not  appear, 
and  had  written  from  thence  a letter  to  his  mother  Mrs. 

Agnes  Graves,  then  living  at  Sorel.  This  letter  is  in  j^^jg^ent. 
evidence  in  this  cause,  and  is  dated  the  12th  of  April, 

1843.  If  it  had  been  produced  and  proved  at  the  trial 
of  the  ejectment  in  September,  1859,  it  would  have 
shewn  that  he  was  living  a few  months  within  seven  years 
of  the  time  when  he  was  presumed  by  the  jury  to  be 
dead.  Mrs.  and  Miss  Graves  (a  sister  of  this  plaintiff) 
must  have  been  able  to  prove  the  fact  at  the  trial,  if 
indeed  Mrs.  Graves  was  at  that  time  living  ; and  I should 
find  it  difficult  to  persuade  myself  that  Mrs.  and  Miss 
Graves  and  James  Graves  wmre  not  all  aware  of  the 
transaction  between  Captain  Adam  Graves  and  the  Eev. 

John  Doty,  by  which  the  land  in  Pittsburgh,  or  at  least 
800  acres  of  it,  had  passed  out  of  their  family  for  a good 
consideration.  If  they  did  know  it,  and  gave  no  intima- 
tion of  the  fact  to  Smith  Henderson,  they  certainly 
acted  disingenuously,  and  if  the  fact  had  been  that  any 
thing  had  passed  between  them  and  Smith  Henderson, 
or  either  of  them,  which  could  be  reasonably  looked  upon 
as  a retainer  or  authority  to  act  for  George  Graves  as 
the  owner  of  the  property,  I think  under  such  circum- 
5 VOL.  II. 
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stances  very  little  attention  should  be  paid  in  a court  of 
justice  to  any  equity  claimed  by  or  for  George  Graves 
on  the  pretence  of  such  a retainer. 

Mr.  Smith's  letter  to  Mrs.  Graves  of  the  31st  of  July, 
1848,  shews.^that  he  had  heard  some  months  before 
that  date  that  Mr.  Bridge  (I  presume  he  meant  Samuel 
S.  Bridge)  held  a deed  from  one  Samuel  Boty^  convey- 
ing all  the  980  acres  to  him  ; and  that  he^  wrote  to 
Graves,  acquainting  her  with  that  fact,  and  desiring 
tliat  she  would  give  any  information  she  had  as  to  Doty's 
right  to  convey  the  lands.  That  letter  was  a natural 
and  proper  one  for  him  to  have  written  upon  the  occasion, 
supposing  that  he  had  been  hitherto  acting  in  the  matter, 
for  the  puposes  which  he  admits  he  was.  We  do  not  see 
what  answer,  if  any,  he  received,  but  in  his  answer  to 
the  plaintiff ’s  bill  Mr.  Smith  states  that  Mrs.  Graves 
either  was,  or  pretended  to  be,  ignorant  of  the  fact,  and 
urged  him  to  proceed  with  the  action. 

If  nothing  was  heard  of  George  Graves  later  than  by 
his  letter  of  the  12th  of  April,  1843,  then  seven  years 
had  elapsed  before  the  arrangements  made  by  the  defen- 
dants with-  James  Graves,  in  October,  1850,  without  any 
intelligence  from  George  Graves,  this  plaintiff,  w’ho  was 
beyond  seas,  and  there  was  that  foundation,  and  no 
other,  for  assuming  at  the  time  of  the  conveyance  made 
to  James  Graves,  on  the  14th  of  October,  1850,  that  he 
was  then  the  heir  of  George  Graves,  and  so  would  be 
entitled  to  any  land  in  Upper  Canada,  of  which  Adam 
Graves  had  died  seised  and  intestate. 

It  seems  a natural  inference,  however,  from  Mr. 
Smith's  letter  of  the  22nd  of  September,  1849,  to  Miss 
Graves,  that  Mr.  Smith  knew  at  the  time  of  the  trial  of 
the  ejectment,  which  had  taken  place  a few  days  before, 
that  a letter  had  been  received  from  George  Graves, 
dated  the  12th  of  April,  1843,  which  was  clear  proof 
that  he  was  alive  at  that  time ; though  Mr.  Smith  had 
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not  been  allowed,  as  he  states,  to  read  the  letter,  and  1862. 
had  it  not  in  his  possession  to  produce  upon  the  trial. 

^ ^ ^ ^ ^ ^ Henderson 

If  there  was  no  later  intelligence  of  him  up  to  October, 

vfr&vGS# 

1850,  when  the  conveyance  was  made,  then  the  presump- 
tion of  his  death  would  at  that  time  apply;  and  it  is  not 
disputed  that  James  was  his  next  heir,  and  so  would 
have  succeeded  to  any  right  in  this  land  that  George 
had  held.  But  it  is  now  placed  beyond  doubt  that 
George  Graves  had  absolutely  no  interest  whatever  in 
this  land,  and  never  had  any.  This  is  clear  so  far  as 
regards  the  lots  17  and  18  in  the  first  and  second  con- 
cessions ; but  I observe  that  the  deed  from  Adam 
Graves  to  the  Bev.  John  Doty  makes  no  mention  of  the 
broken  lot  in  front  of  the  lots  17  and  18.  That  probably 
arose  from  the  circumstance  which  I have  stated,  that 
Graves^  as  I gather  from  his  deed,  had  not  at  that  time 
the  patent  in  his  possession,  which  may  have  been  lying 
in  the  secretary’s  office  at  Toronto.  He  seems  to  have 
taken  as  his  guide  in  making  the  conveyance,  the  copy  judgment, 
which  he  held  of  the  land  board  certificate,  which  may 
only  have  specified  the  four  full  lots,  and  the  broken 
fronts  may  have  been  added  in  making  out  the  patent. 

I do  not  recollect  that  in  the  argument  before  us  any 
notice  was  taken  of  the  fact  that  the  deed  from  Adam 
Graves  did  not  mention  the  broken  fronts. 

Throughout  the  case  indeed  it  has  been  assumed  that 
the  whole  980  acres  had  become  vested  in  Samuel  S. 

Bridge,  and  the  plaintiff ’s  bill  so  states  the  case. 

Then  the  case  stands  thus  : 

In  1797  the  Crown  granted  these  980  acres  of  land 
in  Pittsburgh,  to  Captain  Adam  Graves.  In  1801 
Adam  Graves  sold  them,  with  the  exception  I have 
noticed,  to  the  Bev.  John  Doty,  in  exchange  for  lands 
in  the  parish  of  Sorel,  in  Lower  Canada,  in  which  parish 
at  that  time  both  Adam  Graves  and  Mr.  Doty  lived ; 
and  this  land  which  Graves  got  in  exchange,  his  family? 
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it  seems,  afterwards  sold.  The  Rev.  John  Boty^  having 
received  from  Adam  G-raves  a proper  and  formal  con- 
veyance, which  was  produced,  and  is  in  evidence,  gave 
these  lands  in  June,  1815,  to  his  nephew  Samuel  Doty,  of 
Quebec,  surgeon,  in  consideration  of  his  natural  love  and 
affection  for  him,  and  made,  it  appears,  such  an  assign- 
ment of  them  through  the  agency  of  a notary  public,  as 
w^e  know  is  customary  with  respect  to  lands  in  Lower 
Canada,  and  this  deed  assumed  to  convey  not  only  the 
four  lots  of  200  acres  each,  but  the  broken  fronts  also, 
in  all  980  acres. 

On  the  3rd  of  October,  1835,  Samuel  Doty  sold  and 
conveyed  the  980  acres  to  Samvel  S.  Bridge  of  Montreal, 
for  £286  ; and  Bridge  dying  intestate  somewhere  about 
184T  or  8,  his  son  Thomas  H.  Bridge  became  heir  to 
whatever  Samuel  Doty  could  convey,  and  had  conveyed 
to  Samuel  S.  Bridge  ; and  on  the  3rd  of  July,  1849,  he 
released  all  his  interest  to  the  defendant  Smith.  This 
release,  though  expressed  to  be  made  for  a consideration 
of  £100,  was  in  fact  made  for  £25  ; the  defendant  not 
agreeing  to  give  more,  for  the  reasons  stated  by  him, 
namely,  that  at  the  time  there  was  no  deed  discovered 
from  Adam  Graves  to  the  Rev.  John  Doty,  nor  any 
means  of  shewing  that  Graves  had  ever  divested  himself 
of  his  title  ; and  for  the  further  reason  that  Thomas  H. 
Bridge  having  become  bankrupt,  his  property  real  and 
personal  had  gone  to  his  assignees,  so  that  prima  facie 
he  had  no  beneficial  or  legal  interest  to  dispose  of. 

During  all  this  time,  that  is,  from  1801,  when  the  deed 
to  the  Rev.  Mr.  Doty  was  made,  to  1849,  there  is  no 
evidence  that  either  Adam  Graves,  or  this  plaintiff,  or 
his  father,  the  eldest  son  of  Adam  Graves,  had  ever 
entered  upon  the  land  or  asserted  any  interest  in  it,  or 
acted  in  any  manner  inconsistent  with  the  fact  that  they 
had  since  the  sale  to  Doty  in  1801  ceased  to  have  any 
claim  to  the  property,  that  is  if  we  take  the  deed  from 
Adam  Graves  to  the  Rev.  John  Doty  to  have  covered 
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all  the  land  in  the  patent,  notwithstanding  the  terms  of  1862. 
the  deed,  about  which  I do  not  recollect,  as  I have 

^ ^ ^ \ Henderson 

already  mentioned,  that  any  point  was  raised  on  the 
argument.  It  was  assumed,  I think,  that  Adam  G-raves 
had  parted  with  all  that  he  held,  as  I have  little  doubt 
he  intended  to  do. 

There  are  one  or  two  other  points  in  the  case,  upon 
which  little  or  no  stress  was  laid  in  the  argument,  because 
they  were,  I suppose,  rightly  considered  to  be  unimport- 
ant ; I mean  the  fact  that  the  instrument  by  which  the 
Kev.  John  Doty  assumed  to  convey  to  Samuel  Doty  does 
not  seem  to  have  been  under  the  seal  of  the  grantor,  but 
for  all  that  appears,  may  have  only  been  a notarial 
instrument  of  such  a description  that  it  could  not  be 
effectual  to  convey  lands  in  Upper  Canada. 

That  at  any  rate  can  be  of  no  consequence  in  the  case, 
because  the  deed  from  Adam  Graves  to  the  Uev.  John  judgment. 
Doty  was  one  liable  to  no  such  objection  ; and  if  that 
deed  diverted  the  title  from  Adam  Graves,  it  is  imma- 
terial to  this  case  what  became  of  the  title  afterwards. 

If  in  consequence  of  any  want  of  due  fo^m  Samuel  Doty 
took  no  estate,  then  Thomas  U.  Bridge  could  never  have 
held  any,  and  the  foundation  of  the  supposed  claim  to 
relief  in  this  case  would  be  that  the  defendant  Smith 
took  a quit  claim  from  a man  who  had  no  interest  relat- 
ing to  lands  in  which  the  plaintiff  in  this  suit  also  never 
in  fact  had  (and,  for  all  that  appears,  had  never  up  to 
that  time  supposed  that  he  had)  any  interest. 

So  also,  as  to  the  proof  of  Thomas  Bridge's  bankruptcy, 
and  the  appointment  of  assignees  to  his  estate,  all  which 
it  is  shewn  in  page  41  of  the  case,  was  before  he  executed 
the  deed  of  the  3rd  of  July,  1849,  if  that  wmuld  have 
any  effect  in  this  suit,  when  no  claim  is  set  up  by,  or 
under  the  assignees,  it  could  only  shew  that  the  release 
which  it  is  complained  the  defendant  Smith  took  in 
breach  of  a confidence  reposed  in  him  by  this  plaintiff, 


38 


ERROR  AND  APPEAL  REPORTS. 


1862.  was  a release  that  could  affect  nothing,  being  given  by  a 
' person  who  had  no  interest  to  release. 

Henderson 

V. 

Graves. 

In  1854,  I think,  it  has  been  stated  the  present  plain- 
tiff made  his  appearance  in  this  country ; and  in  1855 
brought  some  actions  at  law  against  parties  in  possession; 
and  in  1857  he  filed  the  present  bill. 

Upon  the  whole  there  are  some  points  in  this  case 
which  are  not  made  to  appear  quite  clear  upon  the  evi- 
dence. If  Miss  G-raves,  or  James  Graves,  or  Thomas 
Bridge,  or  any  other  witness  whom  the  plaintiff  could 
have  called,  could  have  made  out  a stronger  case  for  the 
plaintiff,  it  was  for  him  to  consider  whether  he  should  not 
have  such  witnesses  examined.  As  it  is,  the  case  rests 
upon  the  deeds  and  correspondence  produced,  and  upon 
the  explanations  given,  by  the  defendants  Smith  ^Hender- 
son, when  called  by  the  plaintiff.  It  may  be  surmised 
Judgment,  that  the  transactions  may  not  have  been  in  all  respects 
such  as  stated  in  the  evidence,  or  conducted  in  the 
spirit,  or  with  the  views  which  that  would  lead  us  to  sup- 
pose. But  we  are  not  at  liberty  to  imagine  facts,  or 
intentions,  which  are  disclaimed,  and  denied  on  the  one 
side,  and  not  proved  on  the  other. 

As  was  remarked  by  Lord  Thurloiu  in  Fox  v.  Maeh- 
reth,  {a)  a leading  case  upon  the  doctrine  of  equity, 
which  we  are  now  considering : “When  once  one  gets 
beyond  the  evidence  that  is  before  the  court,  there  is  no 
end  of  conjecture.” 

Confining  myself,  as  we  must,  to  what  is  in  evidence, 
and  placing  what  appears  to  be  a reasonable  construction 
upon  it,  I think  it  is  not  proved  that  Smith  ^ Henderson 
were  retained,  as  the  bill  asserts,  by  the  plaintiff ’s 
mother  “ acting  on  his  behalf,  as  the  heir-at-law  of 
Captain  Graves,  to  commence  proceedings  for  the 
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ERROR  AND  APPEAL  REPORTS. 


39 


recovery  of  this  land.”  Mrs.  0-raves  did  not  pretend 
that  she  had  any  authority  or  right  to  represent  her  son 
Oeorge  Oraves,  in  this  or  any  other  matter  ; and  it  is 
not  shewn  that  she  had.  She  did  nothing  more  than 
acquiesce  in  Mr.  Smith’s  taking  the  course  he  proposed 
for  removing  trespassers  from  the  land,  who  might  other- 
wise in  time  acquire  a title.  She  was  very  careful  to 
have  it  understood  that  she  wmuld  not  incur  expense  in 
any  shape  for  the  attainment  of  that  object.  The  only 
construction  that  can  fairly  be  put  on  Mrs.  Oraves’s 
letter  is,  that  she  had  no  objection  to  Smith  Hender- 
son going  on,  at  their  own  risk  as  to  costs.  I have 
not  heard,”  she  wrote,  “from  my  eldest  son  for  many 
years.”  “For  anything  I know  to  the  contrary  he 
may  not  now  be  in  existence.”  And  in  the  same  letter 
she  adds,  “ I am  willing  to  accept  your  offer  of  waiting 
for  your  remuneration  in  establishing  his  title,  until  his 
return,  if  he  ever  does,  or  any  other  legal  heir  shall  claim 
it.” 

Though  this  is  not  altogether  grammatically  expressed, 
it  is  evident  from  the  last  words  of  the  sentence  that  she 
gave  Mr.  Smith  fairly  to  understand  that  she  could  not 
tell  to  whom  he  would  have  to  look  for  remuneration  for 
his  services  that  were  to  be  voluntarily  rendered  in  the 
first  instance ; nor  on  whose  behalf,  nor  for  whose 
benefit  he  would  in  fact  be  acting.  She  could  not  answer 
for  her  eldest  son  being  then  in  existence,  but  intimated 
that  if  Mr.  Smith  was  willing  to  take  his  chance  of  being 
paid  by  him,  or  by  the  other  legal  heir,  whoever  he 
might  be,  for  his  professional  services  in  turning  off  the 
trespassers,  she  had  no  objection  to  his  going  on. 
“Under  these  circumstances,”  she  says,  “ you  are  here- 
by authorised  to  take  such  steps  as  shall  conduce  to  the 
end  in  view.”  It  is  plain  that  she  was  not  pretending 
to  any  authority  to  bind  this  plaintiff,  her  eldest  son  in 
any  way  ; and  it  is  not  shewn  or  pretended  that  she  had 
any  such  authority. 


1862. 


Henderson 
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Graves. 


Judgment. 
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It  has  not  been  proved  that  either  Mrs.  or  Miss 
Crraves  g^YQio  Messrs.  Smith  ^ HenderBon  any  instruc- 
tions or  information  respecting  the  title  to  this  land, 
or  had  any  information  to  give  ; and  it  is  not  shewn  or 
asserted  that  between  this  plaintiff  and  Smith  ^ Hender- 
son, or  either  of  them,  there  was  any  communication 
w^hatever,  either  personal  or  by  writing.  Whether  under 
such  circumstances  the  relation  of  attorney  and  client 
could  be  said  to  be  existing  between  Smith  ^ Henderson 
and  the  plaintiff,  in  such  a manner  that  it  could  be  held 
that  a confidence  was  reposed  by  the  plaintiff  which 
should  bring  this  case  under  the  general  principle  on 
which  the  plaintiff  relies,  is  a question  which  would  have 
required  to  be  carefully  considered,  if  the  case  had 
depended  wholly  upon  the  fact  that  the  attorneys  had 
taken  upon  themselves  to  bring  ejectments  in  this  plain- 
tiff’s name,  but  without  his  authority  or  knowledge,  and 
without  authority  from  any  one  empowered  to  act  for 
him.  If  indeed,  the  plaintiff  had  been  aware  of  the 
proceedings,  and  had  in  any  way  sanctioned  them,  or 
taken  the  benefit  of  them,  or  had  suffered  them  to  pro- 
ceed without  objection,  then  the  effect  Avould  have  been 
the  same  as  if  he  had  employed  Smith  ^ Henderson  in 
the  first  instance  ; and  though  nothing  of  that  kind  has 
been  proved,  yet,  if  the  plaintiff  could  shew  that  he  has 
suffered  any  injury  by  Messrs.  Smith  ^ Henderson, 
having  assumed  to  sue  in  his  name,  without  his  authority 
or  knowledge,  I have  no  doubt  he  could  recover  damages 
from  them  for  such  injury. 

But  there  is  more  to  be  considered  in  this  case — 
Messrs.  Smith  ^ Henderson  admit  throughout  in  their 
answers,  and  in  their  statements  made  as  witnesses,  that 
in  what  they  did  they  were  acting  as  the  attorneys  for 
the  heir  of  Adam  Grraves,  and  under  a sense  that  they 
were  bound  in  what  they  did  to  consult  his  interests. 
They  do  not  deny  the  responsibility  or  seek  to  evade  it 
on  the  ground  that  they  had  not  been  previously  retained. 
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or  were  acting,  or  had  a right  to  act,  on  their  own  1802. 
account,  and  the  plaintiff  founds  on  this  admission  the 
argument  that  the^^  do  thereby  in  effect  acknowledge 
themselves  to  have  been  all  the  time  acting  for  him 
Creorge  Cfraves^  because  he  was  in  fact  the  heir. 

But  I think  it  is  right  to  consider  that  the  attorneys 
had  been  from  the  first  uncertain  who  was  the  living 
heir  of  Adam  Gf-raves,  and  that  while  they  were  acting 
for  the  heir^  it  is  clear  they  make  the  admission  in  that 
sense,  and  subject  to  the  uncertainty  who  the  heir  might 
be. 

It  is  no  doubt  right  to  look  upon  them  as  acting  pro- 
fessionally for  the  heir  of  Adam  Graves^  who,  as  they 
had  ignorantly  assumed,  but  not  in  consequence  of  any 
instruction  or  information  derived  from  him  or  his 
agent,  represented  this  property.  It  is  clear,  too,  on  the 
evidence  that  when  Mr.  Smith  in  July,  1849,  took  the  judgment, 
release  from  Bridge  of  all  his  interest,  he  professed  to 
take  it  on  behalf  of  the  heir^  and  to  fortify  his  supposed 
title.  It  is  true  he  did  not  insert  any  words  in  the  deed 
that  gave  any  intimation  of  such  a trust,  but  he  admits 
it  fully.  ‘‘  I stated  to  Mr,  Bridge  f he  says,  that  I 
had  been  employed  to  bring  actions  for  the  property ; 
that  I had  discovered  that  he  had  a title,  and  if  he  con- 
veyed it  to  me,  I would  convey  it  to  the  heir.  I subse- 
quently conveyed  it  to  James  Graves,  at  the  request  of 
his  sister,  who  introduced  him  to  me,  thinking  he  was 
the  heir.” 

The  plaintiff  insists  that  as  Mr.  Smith  has  admitted 
that  he  took  the  conveyance  for  the  heir,  and  as  he  the 
plaintiff  was  in  fact  the  heir,  that  he  took  the  conveyance 
in  trnst  for  him,  George  Graves,  and  that  he  has  violated 
that  trust  by  conveying  to  the  plaintiff’s  brother. 

Messrs.  Smith  (f  Henderson,  on  the  other  hand,  insist 
that  the  conveyance  was  made  to  the  person  Avliom  they 
had  reason  to  believe  to  be  the  heir,  in  consequence  of  the 
6 VOL.  ir. 
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event  of  the  ejectment  in  1849  ; and  that  the  convey- 
ance to  James  0-raves  was  made  not  in  fraudulent  or 
intended  violation  of  their  undertaking  or  duty,  hut  as  a 
supposed  compliance  with  it.  The  evidence  shews  that 
when  the  deed  to  James  was  made  there  was  no  knowledge 
that  Oeorge  had  he'en  heard  of,  or  was  living  within 
seven  years,  while  it  was  known  that  he  had  been  more 
than  twenty  years  absent  beyond  seas,  James  Oraves  is 
his  eldest  brother,  and  it  is  not  in  evidence  that  Oeorge 
had  any  lawful  issue  who  could  have  inherited  if  he  had 
been  in  fact  then  dead. 

It  is  now  clear,  however,  that  in  conveying  to  James 
Oraves  as  the  heir  of  Adam  Oraves^  a mistake  was  com- 
mitted, for  his  elder  brother  was  at  the  time  living, 
though  not  known  to  be  so. 

So  far  as  regards  any  really  equitable  consideration 
the  propriety  or  impropriety  of  conveying  to  James 
Oraves  is  not  to  be  determined  by  what  was  discovered 
afterwards,  but  by  what  appeared,  and  was  supposed  to 
be  the  fact,  when  that  was  done  which  is  complained  of 
as  improper.  That  men  must  in  many  cases  be  held 
liable  to  answer  for  the  consequences  of  errors  into 
which  they  have  ignorantly  fallen  is  undeniable,  but  that 
is  in  cases  where  some  pecuniary  injury  has  been  sus- 
tained. Here  there  has  been  none,  for  the  plaintiif  had 
no  right  to  the  land  in  question  that  by  any  act  of  the 
defendants  was  or  could  be  divested  or  impaired. 

Besides,  it  appears  to  me  that^wherever  in  the  corres- 
pondence, or  evidence.  Smith  ^ Henderson^  or  either  of 
them,  speak  of  the  heir  of  Adam  Oraves,  they  must 
reasonably  be  considered  to  mean  that  descendant  of  his 
who  inherited  this  property  ; not  merely  the  person  who 
by  affinity  was  his  heir,  but  the  person  who  while  these 
proceedings  were  going  on  was  really  entitled  to  this 
land  in  Pittsburgh,  as  his  heir,  or  had  at  least  some 
colour  of  right  to  it. 
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When  it  was  ascertained,  as  the  plaintiff  in  his  bill 
admits  it  was,  that  the  land  had  belonged  to  Bridge^  and 
when  we  see,  as  we  do,  from  the  deeds  before  us,  that  the 
legal  estate  which  the  plaintiff  admits  was  ascertained  to 
be  in  Bridge^  was  not  merely  the  dry  legal  estate,  or 
some  outstanding  interest  or  title  which  was  necessary 
to  be  got  in,  in  order  to  perfect  some  real  interest  or 
title  of  which  the  heir  of  Crraves  was  seised,  but  that  the 
ancestor  of  the  plaintiff  had  for  a good  consideration 
divested  himself  more  than  fifty  years  ago  of  the  property 
by  conveying  it  to  a purchaser,  so  that  he  or  his  heirs 
could  no  longer  be  the  owners : w^hen  we  see  this  to  be 
the  truth  of  the  case,  we  must  see,  I think,  that  the 
plaintiff  has  no  good  ground  for  coming  to  a court  of 
equity  to  seek  to  disturb  the  title  or  possession  of  other 
parties.  He  has  no  claim  of  any  kind  to  stand  upon — I 
mean  no  interest — and  never  had  any  interest  in  this 
property  to  protect.  If  the  court  should  interfere  it 
would  not  be  to  redress  any  actual  injury,  for  none  has 
been  suffered  by  the  plaintiff,  but  simply  to  vindicate  the 
principle  that  a confidence  reposed  is  not  to  be  abused. 
That  the  courts  will  sometimes  interpose  in  cases  solely 
on  that  ground,  I have  no  doubt,  but  I think,  for  the 
reasons  1 have  stated,  that  the  facts  of  this  case  are  not 
such  as  should  induce  us  to  do  so,  whatever  we  may  think 
of  the  conduct  of  any  of  the  defendants,  and  certainly 
not  after  the  property  has  been  dealt  with  as  it  has  been 
since  1850,  involving  the  interests  of  many  parties,  some 
of  whom  have  made  extensive  improvements. 


1862. 


Henderson 


V. 

Graves. 


Judgment. 


In  Lester  s case  {g)  it  is  said,  “ A man  was  guardian 
or  trustee  for  an  infant  to  whom  lands  are  descended 
or  devised,  but  the  title  in  truth  was  in  a third  person  ; 
if  the  trustee  or  guardian  buy  in  the  title  of  this  third 
person,  this  shall  not  be  taken  to  be  a trust  for  the 
infant,  for  he  is  at  liberty  to  purchase  it  as  well  as  any 
body  else,  and  so  it  was  held  in  the  case  of  Combes  and 
Throckmorton^  by  the  Chancellor.” 


(a)  2 Erceman,  02. 
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1863.  In  Norris  v.  LeNeve^  (a)  a case  before  Lord  Hardwiehe, 
' in  which  the  iud^ment  was  affirmed  on  appeal  to  the 
GiJyes  Lords,  a trustee  for  a term  of  ten  years,  during 

the  infancy  of  the  cestui  que  trusty  took  a conveyance  to 
himself  of  the  reversion  from  the  heir  of  the  lessor  for 
£30  only,  the  estate  being  worth  £1500  per  annum.  Lord 
Hardwicke  said,  “it  was  a transaction  extremely  to  be 
disapproved;  ”***  “a  counselor  agent,” he  said,  “taking 
a conveyance  from  the  right  heir  for  his  own  benefit,  and 
which  he  discovered  by  his  being  a trustee,  does  a very 
wrong  thing but  he  refused  to  declare  that  the  trustee 
held  the  reversion  in  trust  for  the  infant.  He  thought 
“ there  was  no  ground  to  stand  upon,  for  the  making 
who  had  bought  in  the  reversion,  a trustee  for  a 
person  who  was  only  a tenant  for  life,  and  took  nothing 
in  the  inheritance,  would  be  going  to  far.” 

This  language  of  Lord  Hardwicke,  is,  in  this  respect, 
, , not  in  point  in  the  present  case  : that  these  defendants 

Judgment,  , ^ 

Smith  Henderson  do  not  pretend  that  Smith  took  the 
conveyance  from  Bridge  on  his  own  account,  though  he 
paid  for  it  with  his  own  money.  He  did  take  it, 
they  admit,  in  trust  for  the  heir,  and  told  Bridge 
that  he  would  convey  to  the  heir.  There  is  therefore  no 
question  about  there  being  a trust,  for  it  is  admitted. 
But  the  language  of  Lord  Hardwicke  is  in  point,  that 
the  plaintiff  here  had  no  interest  in  the  inheritance,  (not 
noticing  at  present  the  omission  of  the  broken  front 
from  Adam-  Q-raves'  conveyance,)  and  not  being  heir  to 
the  land,  he  has  no  substantial  ground  of  complaint. 
All  the  parties  concerned  were  in  a common  error  in  sup- 
posing that  the  heir  of  Adam  Grraves,  whoever  he  might 
be,  was  the  owner  of  this  land,  if  indeed  we  can  take  so 
favourable  a view  of  the  conduct  of  the  Graves’s  as  to 
suppose  them  ignorant  that  Adam  Graves  had  parted 
with  his  land  in  Pittsburgh.  It  was  a large  estate,  and 
was  probably  his  militar}^  grant,  and  must  have  been  an 
object  of  interest  to  his  wife  and  children.  In  cases  of 


{a)  3 Atk.  38. 
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this  kind,  where  there  has  been  no  injury  done,  I take  it  1862. 
to  he  always  in  the  discretion  of  the  court  to  interfere  or 

1 T • 1 1 • 1 Henderson 

not,  and  i confess  it  appears  to  me  that  there  is  no  good 
reason  for  interfering  in  this  case  on  behalf  of  ihe  plain- 
tiff, who  did  not  in  fact  repose  any  confidence  in  Smith 
^ Henderson,  either^irectly  or  through  his  agent;  who 
had  no  right  that  could  be  injured,  or  compromised  by 
their  intervention,  and  who  has  therefore  suffered  no 
damage.  All  that  can  be  said  is,  that  Smith  took  a 
deed  from  Bridge  under  the  impression  that  Adam 
Crraves  had  died  seised  of  the  land,  and  that  his  heir 
had  perhaps  a title  to  it,  legal,  if  not  equitable,  and  that 
he  took  it  with  the  admitted  intention  of  conveying  it  to 
the  heir.  He  swears  that  he  conveyed  it  to  James 
Graves,  believing  him  to  be  the  heir,  though  afterwards 
it  turned  out  that  he  was  not,  for  the  elder  brother,  whom 
the  court  and  jury  had  presumed  to  be  dead,  was  still 
living. 

Judgment. 

But  it  has  since  been  made  clear  that  neither  the  one 
nor  the  other  can  be  the  heir  to  this  land,  because  their 
ancestor  had  sold  and  conveyed  it  away  for  value.  By 
accident,  it  may  be  said,  the  land  got,  with  the  exception 
of  one  lot,  (18  in  the  2nd  concession,)  into  the  hands  of 
James  Graves,  for  I think  it  cannot  be  said  upon  the 
evidence  that  it  was  certainly  conveyed  to  him,  wfith 
any  intention  of  violating  a trust — James  Graves  is  not 
complaining  of  Smith  ^ Henderson — and  we  cannot  in 
this  suit  go  into  any  investigation  of  their  dealings  with 
him.  In  regard  to  their  transactions  with  James 
Graves,  if  they  have  done  any  wrong  there  are  proper 
means  of  redress  ; and  if  from  what  has  been  done  there 
results  any  fair  legal  or  equitable  claim  against  Smith 
^ Henderson,  or  any  just  cause  of  complaint  at  the 
instance  of  James  Graves,  or  of  Thomas  Bridge,  or  his 
creditors,  or  his  assignees,  or  of  any  one  else,  we  cannot 
go  into  such  claim  or  complaint  in  this  suit,  in  which  it 
is  only  the  plaintiff  George  Graves  who  is  praying  for 
relief.  And  as  to  George  Graves,  unless  we  arc  clearly 
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1862.  entitled,  upon  the  evidence,  to  conclude  that  what  was 
' done  by  the  defendants  in  his  name  was  not  honestly 

Henderson 

Graves  those  who  liave  bought  the  property,  and  have 

been  in  actual  possession  of  it,  and  improving  it,  must 
have  a better  equity  than  the  plaintiff  has,  for  it  is 
now  very  clear,  and  has  been  ever  since  the  deed  from 
Adam  Grraves  to  the  Rev.  Mr.  Doty  was  found,  that  any 
use  that  without  his  knowledge  was  made  of  his  name, 
and  any  connexion  of  his  name  with  the  proceedings  in 
evidence  arose  only  from  a mistake  ; for  no  one  can  sup- 
pose that  if  that  deed  had  turned  up  before  1850  there 
would  have  been  any  thing  done  in  his  name,  or  any 
reference  made  to  his  family,  or  any  trust  declared  or 
reserved  either  verbally  or  otherwise  in  his  favour. 

Taking  this  view  of  the  case  as  regards  Smith  ^ 
Henderson  sYidMAij  to  the  plaintiff,  I do  not  go  into  the 
case  as  it  respects  the  other  defendants,  the  purchasers 
Judgment.  them,  or  either  of  them,  for  unless  the  plaintiff  has 
a good  equitable  claim  for  a decree  in  his  favour  against 
the  former,  he  can  have  none  against  the  latter ; and  so 
it  is  in  my  view  immaterial  whether  they  had  or  had 
not  notice  of  the  alleged  trust  in  favour  of  this  plaintiff, 
and  whether  they  would  or  would  not  even  without 
notice  be  liable,  so  long  as  any  portion  of  their  purchase 
money  remained  unpaid. 

I cannot  but  apprehend  that  my  view  of  this  case  may 
not  be  correct  when  so  many  of  my  learned  brothers, 
whose  opinions  I respect,  differ  from  it.  The  circum- 
stance that  they  do  differ  makes  it  proper  that  I should 
state  as  distinctly  as  I can  the  grounds  on  which  my 
opinion  is  formed. 

Seeing,  as  we  do,  little,  if  any  thing,  more  of  theTacts 
of  this  case  than  is  to  be  found  in  the  testimony  of 
Messrs.  Smith  ^ Henderson  and  of  James  G-raves,  I 
think  there  is  much  ground  for  inferring  that,  whether 
Messrs.  Smith  ^ Henderson  began  these  proceedings  to 
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dispossess  the  occupants,  of  their  own  accord,  or  at  the 
desire  or  suggestion  of  the  person  named  0-raveSy^h.o 
was  living  in  Pittsburgh,  (which  is  uncertain  upon  the 
evidence,)  they  acted  with  a view  to  some  pecuniary 
advantage  to  themselves,  and  probably  with  the  hope 
that  after  they  should  establish  the  legal  title  of  the  heir 
by  a final  judgment  in  a court  of  justice,  they  would  be 
able  to  make  a purchase  from  him  upon  easy  terms. 


1862. 

Henderson 

V. 

Graves. 


What  they  did  in  the  end  leads  to  this  conclusion,  for 
each  of  these  defendants  is  found  to  have  taken  a con- 
veyance of  one  of  the  lots  to  his  own  use,  and  the  fact 
that  they  received  the  mortgages  which  w^ere  taken  upon 
other  portions  of  the  land  which  wmre  sold  to  purchasers 
by  James  Grraves,  as  if  he  were  the  owner,  contributes 
to  strengthen  this  impression.  We  see  how  this  act  is 
accounted  for,  or  attempted  to  be  accounted  for,  in  the 
evidence. 

Judgment. 

What  an  attorney  may  or  may  not  be  justified  in  doing 
in  the  way  of  dealing  with  a client  in  the  subject  matter 
that  had  been  in  controversy,  after  the  controversy  is 
ended,  is  discussed  in  the  case  of  Oldham  v.  Hand,  (a) 


But  this  case  before  us  is  founded  Avholly  on  the  idea 
of  a breach  of  confidence  reposed  in  Messrs.  Smith  ^ 
Henderson  by  Greorge  Or aves.  In  the  cases  of  Fox  v. 
Mackreth^  {b)  Os^nond  v.  Fitzroy .,{c) Carter  v.  Palmer.,  (d) 
and  in  numerous  other  cases,  the  reasons  for  holding  the 
attorney  strictly  to  the  proper  observance  of  the  confi- 
dence reposed  in  him  are  fully  explained  in  language 
which  fails  in  its  application  to  the  present  case,  where 
there  was  no  confidence  reposed  by  this  plaintiff,  nor  by 
any  agent  of  his,  in  Smith  ^ Henderson.,  nor  any 
knowledge  on  his  part  of  any  thing  that  was  done  in  his 
name,  till  every  thing  had  been  done  that  is  now  com- 
plained of.  The  only  construction  that  can  fairly  be  put 


(a)  2 Ves.  259. 
(c)  3 P.  W.  129. 


(/;)  2 Br.  C.  C.  400. 
(d)  1 D.  & Wal.  722, 
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Henderson 


V. 

Graves. 


Judgment. 


upon  the  letter  of  his  mother,  who  never  was  his  agent 
for  any  thing  that  is  shewn,  was,  that  she  had  no  objec- 
tion to  their  proceeding  as  they  pleased  to  dispossess  the 
squatters,  provided  it  was  w^ell  understood  that  they  were 
not  to  make  her  liable  on  any  pretence  for  the  costs  of 
what  they  might  choose  to  do. 

No  information  in  regard  to  the  title  was  given  by  her 
or  by  any  one  else.  She  either  did  not  know  that  the 
property  had  been  parted  with  fifty  years  before,  or  if 
she  did  know  it,  she  improperly  concealed  it. 

As  to  the  fact  which  is  clearly  proved  that  Mr.  Smith 
took  the  release  of  Brdges'^  right  as  he  now  avows,  and 
as  he  told  Bridge  himself,  not  for  his  own  benefit,  but 
for  the  benefit  of  the  heir  of  G-raves,  that  should,  I quite 
agree,  be  decisive  in  favour  of  the  prayer  of  this  bill  so 
far  as  a decree  could  be  properly  made  against  Smith  ^ 
Henderson^  that  is,  so  far,  I mean,  as  regards  the  interest 
which  they  retain  in  any  portions  of  the  land,  but  for  the 
circumstance  which  is  positively  sworn  to  by  them,  and 
is  not  disproved,  that  when  they  took  the  quit  claim  deed 
from  Bridge  s heir  they  did  take  it  for  the  benefit  of 
Adam  Graves^  heir  ; and  that  when  they  conveyed  to 
James  Graves  in  1850,  it  was  because  they  believed  then 
that  he  was  the  heir,  as  a court  of  justice  had  in  effect 
determined. 

I do  not  consider  that  the  evidence  warrants  us  in  hold- 
ing that  in  this  respect  Messrs.  Smith  ^ Henderson  have 
sworn  falsely  ; and  unless  they  have,  they  were  not 
guilty  of  a breach  of  any  confidence  that  had  been  reposed 
in  them  either  expressly  or  by  implication. 

In  addition  to  all  this,  the  present  plaintiff,  we  now 
see,  according  to  his  own  statement  in  his  bill,  stands  in 
the  place  of  the  heir  of  one  who  had  fifty  years  before 
parted  with  the  estate  in  question,  and  had  therefore  no 
interest  that  could  by  possibility  be  injured  by  the 
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release  taken  of  all  Bridge's  right,  for  even  if,  contrary 
to  what  is  stated  in  the  bill,  the  broken  front  had  never 
been  vested  in  Bridge^  then  Bridge’s  son  had  no  interest 
to  release ; and  the  deed  taken  from  him  could  no  more 
affect  this  land  than  any  other  land  in  the  province,  or 
than  a release  taken  from  any  other  person. 

In  truth,  if  any  one  has  been  injured  by  the  transac- 
tion of  Messrs.  Smith  ^ Henderson  it  is  either  Thomas 
Bridge^  (or  the  creditors  of  his  bankrupt  estate,)  from 
whom  a release  was  obtained  for  £25,  which,  if  he  had  not 
been  told  it  was  intended  for  the  benefit  of  those  who  he 
may  have  supposed  held  the  legal  title,  he  might  not 
have  parted  with  for  any  thing  like  that  small  sum. 

That  Messrs.  Smith  Henderson^  however,  knew  no 
more  than  he  did,  until  some  years  afterwards,  that 
Bridge’ si?ii\iQT  had  actually  received  a deed,  seems  clear 
on  the  evidence ; and  therefore  that  fact  could  not  have 
influenced  the  transaction. 

The  plaintiff  according  to  his  own  statement  in  his 
bill,  has  no  more  interest  in  the  subject  of  this  contro- 
versy than  any  other  person  in  whose  name  such  a bill 
might  have  been  filed  without  his  knowledge  : that  he 
cannot  have  been  injured  in  the  remotest  degree  by  any 
thing  that  has  been  done  is  certain.  If,  therefore,  his  suit 
is  entertained  it  can  only  be  for  the  sake  of  vindicating 
the  principle  that  an  attorney  cannot  be  allowed  to  violate 
a trust  reposed  in  him,  or  turn  to  his  pecuniary  advan- 
tage information  which  he  has  derived  from  a client;  and 
I think  we  should  not  be  expected  to  interfere  on  that 
pretence  alone,  where  no  confidence  has  been  reposed  by 
the  plaintiff,  or  by  any  one  entitled  to  represent  him, 
and  where  no  remuneration  was  given  by  him,  or  by  his 
agent.  A decree  in  the  plaintiff’s  favour  under  the  cir- 
cumstances of  this  case  would,  I think,  be  carrving  that 
principle  further  than  it  has  yet  been  carried.  In  many 
7 VOL.  ir. 


1862. 


Henderson 


V. 

Graves. 


Judgment. 
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Graves. 


cases  that  have  been  cited,  the  courts,  it  is  true,  have 
enforced  the  principle  without  enquiring  whether  the  act 
done  by  the  agent  or  trustee  has  been  in  fact  injurious 
to  the  person  whose  estate  and  interest  he  was  bound  to 
consult  and  to  protect;  because,  as  they  have  said,  he  is 
not  to  be  the  judge  of  that ; and  in  the  next  place, 
whether  the  interests  of  the  principal  or  cestui  que  trust 
have,  or  have  not  in  fact  been  injured  by  the  agent  or 
trustee  having  mixed  his  own  private  interests  and  trans- 
actions with  theirs  without  their  knowledge  and  sanction, 
would  often  give  rise  to  enquiries,  tedious  and  expensive, 
which  might  not  after  all  lead  to  any  certain  conclusion. 


But  in  these  cases  the  person  asking  for  relief  has  some 
estate  and  interest  involved — something  to  protect — 
which  is  not  the  case  here,  if  we  take  the  facts  to  be  as 
the  plaintiff  himself  has  stated  them. 


Judgment.  The  object  of  this  bill  is  in  effect  to  have  the  defen- 
dants declared  by  a decree  of  this  court  trustees  for  the 
plaintiff,  contrary,  as  I conceive,  to  the  usual  course  of 
equity  as  laid  down  in  the  cases  1 have  referred  to,  and 
also  in  the  case  of  Qolman  v.  Sorrell^  («)  where  Lord 
Thurlow  says : “ Whenever  you  come  into  equity  to 
raise  an  interest  by  way  of  trust,  you  must  have  a valu- 
able, or  at  least  a meritorious,  consideration  ; nothing 
less  will  do.” 

Upon  the  ground  of  the  plaintiff’s  want  of  any  bene- 
ficial interest  in  the  subject  matter,  I think  his  suit 
should  not  be  entertained,  and  that  his  bill  should  be 
dismissed,  but  not  with  costs  as  regards  the  defendants 
Smith  ^ Henderson  ; for  there  is  much  in  the  evidence 
to  lead  to  the  conviction  that  the  solictiors  were  acting 
in  the  matter  with  a view  to  secure  a pecuniary  interest 
to  themselves,  though  professing  to  have  only  in  view  the 
object  of  dispossessing  the  squatters  for  the  benefit  of  the 


(a)  1 Ves.  Jr.  55. 
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owners  of  the  land,  whoever  they  might  be.  The  portion 
of  land  which  each  received,  and  the  further  fact  that 
they  procured  from  James  Crraves  assignments  of  the 
mortgages  to  him  which  the  purchasers  of  other  portions 
of  the  property  had  given  for  the  purchase  money,  goes 
very  far  to  shew  that  although  the  purchasers  took  their 
title  from  James  Crraves,  the  sales  were  in  fact  respect- 
ively made  on  behalf  of  Messrs.  Smith  ^ Henderson,  or 
of  one  or  the  other  of  them.  There  is  evidence  tending 
to  shew  that  all  this  was  upon  an  arrangement  made 
between  James  Graves  and  them  in  consideration  of 
their  services  and  expenses,  and  money  paid  or  advanced 
by  them,  but  the  testimony  on  that  point  appears  to  me 
to  be  very  loose.  I would  therefore  not  give  them  their 
costs  on  dismissing  the  biii,  but  to  the  other  defendants 
I would  give  costs. 


1862. 


Henderson 


V. 

QreaTea. 


Esten,  V.  C. — I have  perused  the  pleadings  and 
evidence  as  regards  the  Bryants,  and  think  they  are  judgment, 
entitled  to  no  relief  whatever,  as  to  their  covenant. 

Looking  to  their  own  answer,  it  does  not  state  enough 
to  entitle  them  to  a specific  performance,  and  the  sale 
to  them  by  James  Graves  cannot  operate  as  an  execu- 
tion of  the  covenant,  being  for  little  more  than  half  the 
land,  and  at  a less  price.  Then  the  money  has  never 
been  received  by  George  0.  Graves : they  do  not  pre- 
tend that  they  tendered  the  money  within  the  time. 

They  would  have  now  to  take  the  remainder  of  the 
land,  and  pay  cash  for  it,  if  a specific  performance  were 
decreed.  An  enquiry  can  end  only  in  disappointment,  for 
we  must  take  the  answer  as  stating  the  case  as  strongly 
as  the  facts  warranted:  and  the  master  must  report  that 
they  are  not  entitled  to  specific  performance.  A bill  in 
the  shape  of  the  answer  would  be  demurrable.  Their 
purchase  money  not  being  fully  paid  they  could  not 
avail  themselves  of  the  plea  of  purchasers  for  valuable 
consideration,  without  notice. 


Charles  Edward  Clarice  has  not  paid  his  purchase 
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Ilenderson 

A* 

Graves. 


money.  John  R.  Qlarlce  was  thought  to  have  had  notice 
through  Mr.  TF.  ^McDonald,  but  it  seems  extremely 
doubtful  if  such  would  be  a right  conclusion,  and  it  is 
unnecessary  to  express  any  opinion  on  this  point. 


I think,  therefore,  that  the  decree  should  be  affirmed 
in  all  respects  except  as  to  John  R.  Clarke^  and  except 
that  the  defendants  should  be  allowed  for  permanent 
improvements,  and  of  course  in  respect  of  the  purchase 
money  paid  by  Smith  for  the  land  on  the  purchase  from 
Bridge.  As  to  John  R.  Clarke^  it  would  seem  that  the 
bill  should  be  dismissed  with  costs,  supposing  notice  not 
to  be  established  against  him.  Upon  the  general  doc- 
trine that  an  attorney  proceeding  for  the  recovery  of  an 
estate  for  a particular  person,  his  client,  and  acquiring 
an  outstanding  title,  becomes  as  to  such  title  a trustee 
for  his  client,  I think  there  can  be  no  doubt. 

Eichards  and  IIagarty,  JJ.,  concurred  in  the  judg- 
ment pronounced  by  his  lordship  Mr.  Justice  Burns^ 
his  lordship  Mr.  Justice  IIagarty  stating  that  he  did 
so  with  much  reluctance,  and  only  because  he  felt  himself 
bound  by  adjudged  cases.  The  principle  of  equity  which 
is  here  enforced  must,’ in  this  country,  be  often  attended 
with  the  harshest  results;  for  a case  may  well  be 
conceived  in  which  a grantee  of  the  Crown  with  the 
patent  in  his  hand,  shewing  no  trust  or  confidence 
whatever,  goes  into  the  market  and  sells  for  £1000, 
payable  by  instalments ; which  sale  is  duly  completed 
by  conveyance  and  mortgage,  and  all  the  purchase 
money  subsequently  paid  up  with  the  exception  of  the 
last  instalment,  say  £50,  when  notice  is  given  to  the 
purchaser  of  a trust  in  favour  of  a third  party:  under 
these  circumstances  one  cannot  fail  to  see  the  great 
hardship  of  taking  this  property  from  the  purchaser 
after,  it  may  be,  spending  many  years  in  improving  it ; 
and  yet,  applying  the  rule  strictly,  as  we  are  bound  to  do 
according  to  the  adjudged  cases,  the  court  is  bound  to 
decree  in  favour  of  the  person  beneficially  interested. 
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[^Before  the  Hon.  Sir  J.  B.  Bobinson,  Ba'ct.^  G.  J. ; 
the  Hon.  W.  H Draper*-  C.  B.,  0.  J.  0.  P. ; the  Hon. 

Mr.  Justice  McLean  ;f  the  Hon.  Vice-Chancellor  Esten; 

The  Hon.  Mr.  Justice  Burns  ; the  Hon.  Vice-Chancel- 
lor Spragge ; the  Hon.  Mr.  Justice  Richards^  and  the 
Hon.  Mr.  Justice  Hag  arty. 

On  an  Appeal  from  a Judument  op  the  Court  op  Common  Pleas. 


Between  The  Bank  of  Toronto,  Appellants^  and  Wil- 
liam Eccles  and  OTHERS,  Respondents. 

Assignment  for  benefit  of  creditors — Preferred  creditors — Power  of  debtor 
to  insist  on  release  by  creditors. 

Where  a debtor  had,  before  the  passing  of  the  statute  22  Vic.,  ch.  96, 
assigned  and  surrendered  his  estate  and  effects  to  trustees  for  the 
satisfaction  of  his  debts  without  reserve,  held,  affirming  the  judg- 
ment of  the  Court  of  Common  Pleas,  that  he  might,  under  the  then 
state  of  the  law,  stipulate  for  the  payment  of  some  of  his  creditors 
in  full,  and  a ratable  distribution  as  to  the  rest ; and  also,  for  a 
release  to  himself  from  all  further  liability.  [Esten  & Spragge,  V. 

CC.  dissenting.]  Held  also,  that  such  release  may  still  be  insisted 
upon  without  any  reference  to  the  amount  of  the  dividend  to  be 
paid  by  his  estate. 

This  was  an  appeal  from  a judgment  of  the  Court  of 
Common  Pleas,  as  reported  in  the  tenth  volume  of  the  statement, 
reports  of  that  court,  at  page  282,  where  the  facts  of 
the  case  are  distinctly  set  forth. 


Mr.  J.  Hillyard  Cameron,  Q.  C.,  for  appellants. 

Mr.  M.  G.  Cameron  and  Mr.  Anderson  for  respon- 
dents. 


The  cases  cited  by  counsel  appear  in  the  judgments 
of  their  lordships. 

Sir  J.  B.  Robinson,  Bart,  C.  J. — This  is  an  action 
of  ejectment  brought  by  the  plaintiffs,  who  claim  the 


* Gave  no  judgment  in  the  case, 
f Was  absent  when  judgment  was  pronounced. 
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1862.  fee  in  the  land  as  purchasers  at  sherilf ’s  sale,  under  a 
writ  of  ji.  fa.  against  lands  upon  a judgment  in 
Toronto  their  favour  against  John  L.  Ranney. 

Ecclea. 

The  defendants  claim  as  assignees  of  Ranney  under 
an  assignment  made  on  the  4th  of  January,  1858,  and 
registered  6th  January,  1858. 

The  judgment  against  Ranney  was  entered  up  on  8th 
January,  1858,  and  was  registered  on  the  next  day. 
The  sale  under  that  judgment  was  made  on  15th 
February,  1859,  and  the  sheriff's  deed  to  the  plaintiffs 
was  executed  5th  March,  1859. 

The  deed  of  this  land  to  the  defendants  of  4th 
January,  1858,  is  expressed  in  the  deed  itself  to  have 
been  made  in  consideration  of  five  shillings,  and  by  it 
the  land  was  granted  to -the  defendants,  ‘‘to  hold  as 
joint  tenants,  and  not  as  tenants  in  common,  and  to  the 
Judgment,  g^^yjyor  of  them  and  the  heirs  of  such  survivor  for 
ever.”  There  is  no  mention  in  this  deed  of  any  further 
consideration  than  the  five  shillings. 

On  the  next  day  (5th  January,  1858)  Ranney  execu- 
ted another  deed  to  the  same  grantees,  (the  three 
defendants  in  this  action,)  in  which  he  recited  his  deed 
to  them  of  the  4th  of  January,  and  other  conveyances 
which  he  had  made  to  the  same  grantees  of  other  lands  ; 
and  he  recites  further,  that  the  lands  mentioned  in  the 
said  indentures  so  referred  to  were  conveyed  to  the  said 
grantees  (although  it  was  not  so  expressed  in,  the  said 
indentures)  upon  the  like  trusts  and  for  the  like 
purposes  as  those  for  which  the  said  Ranney  did,  by 
the  deed  of  5th  January,  1858,  containing  these  reci- 
tals, assign  to  the  same  grantees  his  personal  estate 
and  effects ; and  by  this  deed  he  assigns  all  his  per- 
sonal estate  to  these  defendants,  their  executors, 
administrators  ai;id  assigns,  to  have  and  to  hold  all  the 
lands  and  tenements  mentioned  and  described  in  the 
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several  indentures  before-mentioned  ; and  all  and  1862. 
singular,  the  personal  estates  (enumerating  the  various 
descriptions  of  personality)  to  the  said  grantees,  (these  ’Toronto 
defendants,)  their  heirs,  executors,  administrators  and 
assigns,  to  their  own  use  for  ever ; but  upon  the  trusts 
thereinafter  mentioned. 

These  trusts  are  to  sell  the  whole  of  the  said  property, 
real  and  personal,  and  out  of  the  proceeds  to  pay  first 
the  charges  attending  the  trusts.  Secondly,  to  pay  to 
a long  list  of  creditors  of  the  grantor  therein  named 
their  debts  in  full.  And  thirdly,  to  take  up  certain 
bills  and  notes  that  had  been  made  or  endorsed  for  the 
accommodation  of  the  grantor.  And  the  defendants 
covenant  in  this  deed  that  they  will  faithfully  execute 
the  trusts,  and  will  at  the  request  of  the  parties  of  the 
third  part  to  this  deed  (that  is  the  creditors  of  the 
grantor  w^ho  shall  execute  the  deed,  or  the  major  part 
of  them)  account  with  them  in  writing  concerning  the 
said  trusts,  and  will  make  a just  distribution  of  all 
trust  moneys  which  they  shall  receive  (after  the  deduc- 
tions before-mentioned)  amongst  the  subscribing  credi- 
tors, according  to  the  true  intent  of  the  deed. 

Then  follows  a general  release  from  the  executing 
creditors  to  the  grantor  Ranney^  of  all  actions,  claims 
and  demands  on  their  part,  provided  that  no  creditor 
who  should  not  execute  this  deed  within  thirty  days 
from  the  date  should  be  entitled  to  any  benefit  under 
it ; and  the  proportion  of  the  proceeds  which  such 
non-executing  creditors  Avould  have  been  entitled  to 
receive — if  they  had  executed  within  the  time — shall 
be  paid  over  to  the  executing  creditors  in  proportion  to 
their  respective  debts. 

And  lastly,  it  is  provided,  that  the  trustees  shall  pay 
over  to  the  grantors  any  surplus  that  shall  remain  after 
paying  to  the  executing  creditors  the  W'hole  of  their 
respective  debts,  and  paying  the  prior  charges  provided 
for  in  the  deed. 
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1862.  When  the  defendants  set  up  their  title  under  these 
deeds  at  the  trial,  several  objections  were  taken  on  the 
Tor^onte  plaintiffs,  and  among  them  the  objection 

Ecciea.  clause  in  the  trust  deed  which  provides  for 

a release  in  full  bj  the  creditors  who  shall  execute 
the  deed,  made  the  assignment  invalid,  because  it 
excluded  from  the  benefit  of  it  all  such  creditors  as 
should  refuse  to  accept  of  their  dividend  out  of  the 
property  assigned,  upon  that  condition. 

Doubts  had  been  thrown  out  in  both  the  common 
law  courts  in  this  country  of  the  validity  of  trust  deeds 
executed  by  an  insolvent  debtor  containing  such  a 
clause  of  release ; and  the  learned  judge  at  the  trial 
acceding,  for  the  time,  to  the  objection,  directed  that  a 
verdict  should  be  entered  for  the  plaintiffs,  reserving 
leave  by  consent  of  parties  to  the  defendants  to  move  to 
have  a verdict  entered  in  their  favour,  if  in  the  opinion 
of  the  court  the.  plaintiffs  were  not  entitled  to  recover 
Judgment,  upon  the  evidence. 

The  defendants  having  moved  accordingly  in  the 
Court  of  Common  Pleas,  judgment  was  given  making 
the  rule  absolute  for  setting  the  plaintiffs’  verdict  aside, 
and  entering  a verdict  for  the  defendants  ; and  that 
judgment  has  been  appealed  from. 

The  other  objections  to  the  defendant’s  title,  besides 
the  one  I have  mentioned,  were  that  the  conveyance  of 
the  land  to  the  defendants  by  the  deed  of  4th  January 
appears  by  the  deed  to  have  been  made  for  a considera- 
tion of  five  shillings  only,  and  is  in  effect  a voluntary 
deed ; and  that  such  nominal  consideration,  and  no 
other  being  expressed,  it  was  illegal  to  receive  evidence 
aliunde  to  establish  a valid  consideration  by  shewing 
that  the  land  was  in  fact  conveyed  to  trustees  to  be  sold 
with  the  view  of  paying  the  grantor’s  debts  out  of  the 
proceeds. 


It  was  objected,  also,  that  the  deed  of  the  5th  January 
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was  not  shewn  by  the  evidence  to  have  been  made  in  1862. 
full  accordance  with  what  was  intended  by  the  parties 
to  it,  at  the  time  of  the  deed  of  4th  January  being  Toronto 
executed,  but  varied  in  several  particulars  ; wherefore 
it  was  contended  that  the  deed  of  4th  January  cannot 
be  said  to  have  been  made  upon  the  considerations 
which  may  be  collected  from  the  face  of  the  second  deed, 
because  they  were  not  in  the  mind  of  the  grantor  at  the 
time,  and  did  not  move  him  to  make  the  deed  of  the 
4th  January. 

And  further,  it  was  objected,  that  the  trust  deed  of 
5th  January  never  having  been  registered  the  regis- 
tered judgment  in  favour  of  the  plaintiffs  cannot  be 
affected  by  it,  and  cannot  be  postponed  by  reason  of  the 
prior  registration  of  the  first  deed,  if  that  first  deed, 
taken  by  itself,  does  not  shew  a valid  title. 

It  was  upon  the  objection  which  I have  first  stated 
and  which  is  relied  on  as  the  4th  reason  of  appeal,  that 
the  argument  for  the  appellants  principally  turned  ; but 
I will  first  state  my  opinion  on  the  other  points : 1st. — 

As  to  the  exception  that  the  deed  of  the  4th  January, 

1858,  being  stated  (in  the  deed  itself)  to  have  been 
made  upon  a consideration  of  five  shillings,  any  evi- 
dence aliunde  to  prove  another  and  more  valuable 
consideration  was  inadmissible,  as  being  repugnant  to 
the  deed:  I have  no  doubt  that  the  exception  is  not 
tenable.  The  title  of  the  defendants  is  not  resisted  by 
any  person  claiming  to  hold  as  a purchaser  for  value 
from  Ranney  under  a deed  made  subsequent  to  that  of 
4th  January,  1858.  This,  therefore,  is  not  a case 
under  the  27  Elizabeth,  ch.  4,  which  was  made  speci- 
ally for  the  protection  ot  such  subsequent  purchaser 
against  prior  fraudulent  conveyances. 

The  question  is,  whether  the  deed  to  tlie  defendants  is 
void  under  the  statute  13  Elizabeth,  ch.  5,  passed  for  the 
8 VOL.  II. 
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or  is  void  at  common  law  ? 

Bank  of 

Toronto 

Eclies.  Whatever  may  have  been  held  in  cases  coming  only 
under  the  statute  of  27  Elizabeth,  respecting  voluntary 
conveyances  being  necessarily  and  as  a legal  inference 
void  against  subsequent  purchasers,  upon  which  point 
the  language  of  judges  has  not  been  always  consistent,  (a) 
there  is  no  doubt,  I think,  that  under  the  statute  13 
Elizabeth,  ch.  5,  a creditor  resisting  a conveyance  upon 
the  ground  that  in  the  language  of  that  act,  it  is 
feigned,  covinous,  and  fraudulent,  and  contrived  of 
malice,  fraud,  covin,  collusion  or  guile,  to  the  end, 
purpose,  and  intent  to  delay,  hinder  or  defraud  creditors 
of  their  just  and  lawful  actions,  debts,”  &c.,  must  shew 
something  more  than  the  mere  want  of  adequate  and 
valuable  consideration  ; because  a man  acting  honestly 
and  in  good  faith,  and  having  no  design  to  delay  or 
defeat  creditors,  is  not  disabled  by  that  statute,  or  un_ 
Judgment.  common  law  to  make  a voluntary  gift  of  his 

lands  ; or  at  least  it  may  be  said  that  the  jury  must  be 
satisfied  of  something  more  than  merely  that  the  deed 
was  made  without  a valuable  consideration,  before  they 
can  find  it  to  be  fraudulent  as  against  creditors. 

And  if,  as  against  persons  not  becoming  creditors  sub- 
sequent to  the  deed,  but  who  were  creditors  before  it 
was  made,  the  jury  cannot  properly  be  told  that  in  the 
absence  of  other  evidence  they  may  treat  the  total  ab- 
sence of  consideration,  or  a grossly  inadequate  consider- 
ation, as  prima  facie  leading  to  a conclusion  of  fraudu- 
lent intent,  then  it  must  on  the  other  hand  be  open  to 
the  person  claiming  under  the  deed  to  uphold  it  against 
the  imputation  of  fraud,  by  giving  evidence  dehors  the 
deed  of  the  intent  and  purpose  for  which  it  was  really 
made. 

The  case  of  Gale  v.  Williamson^  (5)  cited  in  the 

(а)  Roberts  on  Fraudulent  Conveyances,  ch.  1,  sec.  4 & 6. 

(б)  8 M.  & W.  405. 
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judgment  appealed  from,  is  a clear  authority  on  that  1S62. 
point ; and  it  is  indeed  admitted  in  this  case  that  the 
conveyance  by  Ranney  to  the  defendants  was  in  fact  I'oronto 
made  in  good  faith,  and  was  not  collusive,  but  really  Eccies. 
intended  for  the  benefit  of  creditors ; while  the 
objection  which  I am  now  considering  is  founded  upon 
the  assumption  of  the  deed  being  purely  voluntary,  and 
without  any  other  consideration  than  that  which  the 
deed  of  the  4th  of  January  expresses. 

This  admission  would  of  itself  take  this  case  out  of  the 
statute,  which  says  not  a wmrd  of  voluntary  conveyances, 
and  still  less  provides  that  deeds  appearing  on  the  face 
of  them  to  be  voluntary  shall  without  hearing  evidence 
upon  the  truth  of  the  case  be  treated  as  void,  however 
honestly' intended,  and  though  not  made  to  defeat  credi- 
tors. 

Then  if  evidence  could  be  properly  received,  as  I 
have  no  doubt  it  could,  to  shew  that  the  nominal  con-  judgment, 
sideration  of  five  shillings  expressed  in  the  deed  was  not 
the  only  consideration  upon  which  it  "vvas  made,  we  must 
be  at  liberty  to  receive  evidence  of  what  the  real  pur- 
poses and  objects  of  the  deed  were  ; and  when  this  point 
IS  settled  it  cannot  be  seriously  contended  that  the  case 
can  be  at  all  affected  by  the  circumstance  that  Ranney 
seems  to  have  changed  his  mind  in  respect  to  some  of 
the  arrangements  which  he  had  in  view  between  the 
execution  of  the  deed  of  the  4th  of  January,  and  of  the 
declaration  of  trust  made  on  the  following  day. 

The  execution  of  the  first  deed,  while  we  are  consider- 
ing the  question  of  fraud  or  no  fraud,  must  be  looked 
upon  as  the  mere  inception  of  the  arrangement — a pre- 
paration for  securing  the  general  body  of  his  creditors, 
by  creating  the  trust  which  he  had  then  in  his  mind, 
and  which  he  perfected  the  next  day.  It  should  be  all 
regarded  as  one  transaction,  (a)  and  it  can  be  no  objec- 
tion that  the  declaration  of  trust  which  he  executeddi  f- 


(a)  11  L.  J.  N.  S.  Chancery,  105. 
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fered  in  some  respects  in  its  details  from  that  which  he 
had  contemplated  the  day  before  ; that  could  not  have 
the  effect  of  establishing  fraud  against  the  truth  of  the 
case. 

Then  as  to  the  point  that  the  trust  deed  of  the  5th  of 
January  having  never  been  registered,  the  judgment  of 
the  plaintiffs,  though  subsequent,  being  entered  on  the 
8th  of  January  and  registered  on  the  9th  of  January, 
1858,  will  prevail  over  the  defendants’  registered  con- 
veyances of  the  4th  of  January : what  the  plaintiffs 
mean  to  contend  is,  that  the  deed  to  the  defendants  of 
the  4th  of  January,  if  it  stood  alone,  must  be  treated  as 
fraudulent,  because  it  is  on  the  face  of  it  voluntary  ; that 
it  could  not  have  stood  alone  against  the  judgment  cre- 
ditors, and  cannot  receive  aid  from  the  declaration  of 
trust,  because  the  deed  is  still  unregistered,  and  so  must 
be  treated  as  fraudulent  against  the  plaintiffs’  registered 
judgment,  {a) 

But  I think  it  was  rightly  held,  in  the  court  below, 
that  as  soon  as  we  find  that  the  authorities  warrant  the 
refusing  to  exclude  evidence  of  a consideration  beyond 
the  five  shillings  expressed  in  the  deed,  there  seems  to 
be  an  end  of  this  objection.  It  is  under  the  deed  of  the 
4th  of  January,  1858,  that  the  defendants  make  title ; 
and  if  that  deed  is  not  in  itself  void,  merely  because  a 
valuable  consideration  does  not  appear  on  the  face  of  it, 
then  all  descriptions  of  evidence  may  be  resorted  to  in 
order  to  ascertain  the  real  objects  and  intention  of  that 
deed,  and  thus  to  settle  the  question  of  hona  fides.  The 
objection  amounts  to  this — that  the  unregistered  decla- 
ration of  trust  is  not  admissible  evidence,  even  to  show 
the  object  with  which  the  first  deed  was  made,  because 
we  are  to  take  the  declaration  of  trust  to  be  void  as 
against  these  plaintiffs,  who  registered  their  judgment. 
That  proviso  of  the  registry  law,  however,  would  only 


{a)  Consol.  Stats.  U.  C.,  ch.  89,  sec.  53. 
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extend  to  prevent  the  declaration  of  trust  from  directly 
affecting  the  plaintiffs’  interest.  It  could  not  annul  the 
trust  as  between  Ranney  and  his  assignees,  which  might 
he  established  as  well  without  deed  as  by  a deed  regis- 
tered. And,  fraud  apart,  if  the  deed  of  the  4th  of 
January  must  stand  alone,  then  the  defendants  would 
hold  the  estate  discharged  from  the  trusts,  if  the  deed 
of  the  5th  of  January  could  not  be  advanced  for  any 
purpose  in  this  case.  The  effect  of  the  declaration  of 
trust  is  to  cut  down  the  estate  of  tho  defendants  ; and 
the  effect  of  the  Statute  of  Frauds,  in  its  provision 
regarding  trusts,  is,  not  to  require  that  all  trusts  shall 
be  created  hy  ivriting,  but  that  they  shall  be  manifested 
and  proved  by  writing,  plainly  meaning  that  there  should 
be  evidence  in  writing  proving  that  there  was  such  a 
trust,  and  on  this  principle  it  is  that  an  express  declara- 
tion of  trust  by  a bankrupt,  after  his  bankruptcy,  has 
been  held  good,  and  when  a defendant  by  his  answer  in 
Chancery  admits  a trust  it  is  taken  as  sufficient  to  estab- 
lish it.  (a)  Besides  this,  it  is  admitted  in  this  case  that 
the  trustees  have  acted  in  the  trust,  and  have  sold  real 
and  personal  property  to  the  amount  of  £7000  or  £8000. 
This  last  circumstance  deserves  notice  in  determining 
the  main  point  in  the  case,  that  is,  whether  this  assign- 
ment of  Ranney' s real  estate  for  the  benefit  of  his  cre- 
ditors should  be  held  fraudulent  and  void  on  account  of 
the  clause  in  the  declaration  of  trust,  which  exacts  from 
all  executing  creditors  a release  of  their  debts  and 
demands  in  full,  as  the  condition  of  their  receiving  any 
benefit  from  the  proceeds  of  the  property  assigned. 
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We  should  not,  except  upon  the  most  clear  and  con- 
clusive authority,  determine  that  a deed  is  void  which 
has  already  been  acted  upon  to  so  great  an  extent ; for 
though  hona  fide  purchasers  from  the  assignees,  without 
notice  of  the  terms  of  their  trust,  might  not  be  exposed 
to  be  disturbed  in  their  titles,  yet  litigation  might  spring 
up  in  regard  even  to  the  property  that  has  been  sold  by 
(a)  13  Vos.  707;  1 Atk.  50  ; 2 Ver,  288. 
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the  defendants,  and  the  affairs  of  the  trust  might  be 
placed'  in  an  embarrassing  position. 

In  the  case  of  Owen  v.  Body^  (a)  determined  in 
1836,  and  in  the  later  case  of  Janes  v.  Whitbread,  {h) 
and  Coates  v.  Williams,  {c)  assignments  which  had  been 
made  by  debtors  of  their  estates  to  trustees  for  payment 
of  their  debts,  were  resisted  by  execution  creditors,  on 
account  of  a clause  which  the  assignment  in  each  case 
contained,  providing  for  the  trustees  continuing  the 
business  which  the  debtor  had  been  carrying  on,  in 
order  to  the  winding  up  more  advantageously  the  affairs 
of  the  estate.  The  terms  of  this  provision  were  not 
exactly  the  same  in  all  cases  : the  deed  that  was  executed 
in  Owen  v.  Body,  being  such  as  afforded  more  ground 
than  the  deeds  in  the  two  other  cases,  for  contending 
that  the  business  being  to  be  carried  on  for  the  benefit 
of  the  creditors  of  the  assignor,  who  were  to  be  paid 
dividends  rateably  out  of  the  proceeds  of  the  business  on 
account  of  their  debts,  it  would  follow,  as  a consequence, 
that  the  creditors  who,  by  executing  the  deed,  should 
come  in  under  it,  and  participate  in  the  profits,  would 
render  themselves  liable  as  partners  for  all  the  debts 
contracted  in  carrying  on  the  business.  It  was  on  that 
account  objected  to  by  the  execution  creditor  that  the 
assignment  did  not  make  provision  for  a just  distribution 
of  the  effects  of  the  debtor  among  his  creditors — since 
those  only  could  take  the  benefit  of  it  who  might  be  will- 
ing to  subscribe  a deed  making  them  partners  with  the 
trustees — that  they  might  justly  object  to  incurring  such 
a liability ; and  besides,  as  was  remarked  in  discussing, 
at  a later  day,  the  effect  of  such  a provision,  it  is  to  be 
considered  that  by  employing  in  trade  the  goods  and 
the  assets  of  the  debtor,  “ they  put  in  peril  the  effects 
which  ought  to  have  been  divided  equally  amongst  the 
creditors. 

It  was  put  strongly  to  the  court  that  the  creditors 


(a)  5 Add.  & Ell.  28.  {k)  11  C.  B.  406. 

(c)  7 Ex.  205,  {d)  Cox  v.  Hickman,  30  L.  J.  N.  S.  125. 
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generally  could  not  be  expected  to  become  parties  to 
such  a deed,  and  yet  if  they  did  not  come  in,  they  would 
be  delayed  and  hindered  of  their  just  actions  and  debts 
within  the  meaning  of  the  statute  13  Elizabeth. 

The  validity  of  the  assignment  had  been  objected  to 
upon  another  ground  connected  with  this  same  provision. 
The  court  thought  that  first  objection  futile,  and  dis- 
posed of  it  at  once  ; but  the  second  objection  of  the  deed 
seeming  to  make  the  creditors  partners  with  the  trustees 
in  carrying  on  the  business  brought  up,  as  Lord 
remarked,  a very  doubtful  question,  upon  which 
the  court  must  take  time  to  consider. 

A fortnight  afterwards,  in  the  same  term.  Lord  Den- 
man disposed  of  the  case  as  follows:  ‘‘On  consideration, 
we  think  that  upon  the  second  ground  of  objection  this 
assignment  was  not  good.  The  deed  imposed  such 
terms  as  might  have  constituted  a partnership  among 
the  persons  executing  it ; and  those  were  terms  to 
Avhich  creditors  were  not  bound  to  submit.  The  assign- 
ment, therefore,  was  invalid.” 

In  the  two  later  cases  to  which  I have  already  referred, 
of  Janes  v.  Whitbread^  and  of  Coates  v.  Williams^  the 
deeds  of  assignment  in  both  cases,  exactly  the  same  in 
their  terms,  were  substantially  different  from  that  in 
Oiveji  V.  Body^  in  the  nature  and  extent  of  the  pro- 
vision which  they  all  contained,  for  continuing  the 
business  of  the  debtor  by  the  trustees  for  the  benefit  ot 
the  creditors. 

The  courts  which  determined  the  two  last  cases,  held 
that  the  assignments  then  before  them  did,  clearly,  not 
make  the  executing  creditors  partners  with  the  trustees 
in  the  business  to  be  carried  on,  and,  therefore,  held 
that  the  objection  taken  on  that  ground  to  the  assign- 
ment was  not  fatal.  Tliey  pointed  out  essential  differ- 
ences between  the  provisions  respecting  the  continued 
business  contained  in  those  assignments,  and  that  in 
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1S62.  question,  in  Owen  v.  Body^  and  grounded  their  decision 
entirely  upon  that  difference. 

Toronto 

V. 

Eccies.  Fifteeen  years  had  elapsed  between  the  judgment  given 
in  Owen  v.  Body  and  those  cases,  which  afforded  ample 
time  for  considering  the  soundness  of  the  decision  in 
Owen  V.  Body^  first,  as  to  the  legal  inference,  that  the 
executing  creditors  would,  in  that  case,  have  made  them- 
selves partners  with  the  trustees  in  the  business  to  be 
carried  on ; and  next,  as  to  the  consequence  of  such  a 
provision,  that  being  unjust  and  unreasonable  in  itself, 
it  invalidated  the  assignment. 

The  only  doubt  which  the  courts  seem  to  have  had  in 
either  of  the  latter  cases  was,  as  to  the  effect  of  the 
assignment  before  them  in  creating  a partnership  busi- 
ness. If  it  had  done  so,  they  seemed  quite  prepared  to 
have  followed  Owen  v.  Body  in  holding  the  assignment 
to  be  invalid ; and  w^hile  they  pointed  out  what  they 
Judgment  ])q  esscntial  differences  between  the  terms 

of  the  assignments,  they  did  not  seem  to  doubt  that 
upon  the  question  of  partnership  or  no  partnership. 
Owen  V.  Body  had  been  rightly  decided.  They  inti- 
mated no  dissent  from  that  judgment  on  either  ground, 
but  they  held  it  not  applicable  in  the  cases  before  them, 
on  account  of  the  difference  of  the  terms  of  the  assign- 
ments. 

The  late  Lord  Chief  Justice  Jervis^  of  the  Common 
Pleas,  in  giving  judgment  in  Janes  v.  Whitbread^ 
explained  the  only  ground  of  the  difference.  As  to 
the  first  point,”  he  said,  “the  court  granted  the  rule 
expressly  for  the  purpose  of  having  the  deed  contrasted 
with  that  upon  which  the  case  of  Otven  v.  Body  had 
been  decided.”  Upon  examining  that  case,  however, 
he  remarked,  “I  am  of  opinion  that  it  is  not  applicable 
to  the  present,  for  there  the  deed  contained  minute 
provisions,  investing  the  trustees  with  power  to  carry 
on  the  trade,  for  which  purpose  they  were  authorised  to 
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lay  out  money  in  payment  of  rent,  &c.,  and  in  keeping 
up  the  stock  ; and  the  court  held  the  deed  void^  as  being 
one  which  creditors  could  not  reasonably  be  expected  to 
become  parties  to.  Here,  however,  the  deed  contemplates 
the  sale  of  the  property,  and  the  winding  up  of  the 
business ; and  the  power  given  to  the  trustees  to  carry 
on  the  trade  was  evidently  intended  to  be  merely 
subsidiary  to  the  winding  up  of  the  concern.” 

In  the  same  case  Maule^  J.,  expresses  his  entire 
concurrence  in  the  decision  of  Owen  v.  Body.  “ I 
also  think,”  he  said,  ‘‘for  the  reasons  already  given, 
that  this  case  is  clearly  distinguishable  from  Owe7i  v. 
Body.  What  is  there  said  by  Lord  Denman,  under- 
standing his  language  with  a reasonable  reference  to 
what  he  is  speaking  about,  lays  down,  I think,  a sound 
and  a reasonable  rule.  The  main  object  of  the  deed 
in  that  case  was  the  carrying  on  an  extensive  business, 
for  the  purpose  of  making  money  to  pay  the  creditors 
who  became  parties  to  the  deed.  Here  the  object  is 
merely  to  wind  up  the  concern.  That  is  a clear,  plain, 
and  intelligible  distinction.” 

While  the  argument  was  going  on,  the  Chief  Justice 
interposed  with  this  observation,  “The  deed  in  Owen  v. 
Body  contemplated  the  doing  of  many  things,  but  there 
must  be  some  limit.  The  meaning  of  that  case,  I appre- 
hend is,  that  the  deed  was  one  which  no  creditor  could  in 
reason  be  expected  to  execute.’'  And  Maule,  J.,  in  the 
course  of  the  discussion,  vindicated  the  decision  of  Owen 
V.  Body  by  these  very  clear  and  forcible  observations: 
“ All  deeds  of  this  sort  are  within  the  letter  of  13  Eliz. 
ch.  5,  sec.  2,  which  declares  that  all  deeds  made  to  or 
for  any  intent  or  purpose  before  declared  and  expressed 
shall  be  void ; that  is,  all  deeds  made  to  or  for  any  of 
the  intents  or  purposes  mentioned  in  section  1,  viz. : 
‘ to  delay,  hinder,  or  defraud  creditors  and  others  of 
their  just  and  lawful  actions,  suits,  and  debts,  <fec.”  “In 
9 VOL.  ir. 
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PicJcsfocJc  V.  Lyster,  {a)  however,  it  was  decided  that  if 
a man  assigns  all  his  property  to  a trustee,  simply  with 
the  purpose  of  having  it  fairly  distributed  among  all 
his  creditors,  such  an  assignment,  although  it  may  have 
the  effect  of  hindering  and  delaying  a particular  creditor 
of  his  execution,  is  not  within  the  spirit  of  the  act,  and 
therefore  is  not  void,  because  it  does  not  deprive  any  of 
the  creditors  ci  his  fair  share  of  the  debtor’s  property, 
if  he  chooses  to  become  a party  to  the  deed.  The  deed 
in  Owen  v.  Body  differed  from  ordinary  deeds  of  this 
sort,  on  the  ground  that  it  was  not  simply  an  assignment 
for  equal  distribution,  but  one  by  which  each  creditor 
was  to  participate  in  the  proceeds  only  on  condition  of 
his  assenting  to  the  trustees  carrying  on  the  trade  as 
they  pleased,  until  interrupted  by  the  major  part  of  the 
creditors.  The  observation  of  Lord  -Denman,  which  my 
brother  Miller  professes  not  to  understand,  Hhat  the 
deed  imposed  such  terms  as  might  have  constituted  a 
partnership  among  the  parties  executing  it,  and  those 
were  terms  to  which  creditors  were  not  bound  to  submit,’ 
means  no  more  than  this : that  the  deed  before  them 
teas  not  such  a deed  as  it  was  reasonable  to  expect  a 
creditor  willing  to  take  his  fair  share  of  the  debtor  s 
property  to  accede  to;  just  as  an  offer  of  payment 
accompanied  by  a requisition  of  a receipt  in  full  of  all 
demands,  is  not  such  a tender  as  the  creditor  is  bound 
to  accept,  that  is,  his  position  is  not  deteriorated  by  his 
rejection  of  it.  In  that  case  there  were  large  provisions 
for  carrying  on  the  trade,  and  the  creditors  were  to  look 
for  the  future  profits.” 

I have  cited  these  observations  at  length,  because  it 
appears  to  me  they  are  extremely  just  and  forcible,  and 
are  well  worth  recurring  to  in  all  discussions  upon  such 
questions  as  that  now  before  us. 

In  the  case  in  the  Exchequer  of  Coates  v.  Williams, 


{<fj  3 M.  & S.  371. 
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which  followed  soon  after  Janes  v.  'Wliithread^  the  court 
upheld  a similar  assignment  against  the  same  objection, 
distinguishing  the  case  from  Owen  v.  Body^  and  find- 
ing no  fault  with  any  thing  that  had  been  decided  in 
that  case. 

In  none  of  these  cases  was  a doubt  expressed,  that  if 
the  creditors  were  by  the  deed  made  partners  with  the 
trustees,  and  if  that  were  a consequence  which  creditors 
willing  to  take  their  fair  share  of  the  debtor’s  property 
could  not  be  expected  to  accede  to,  the  insertion  of  such 
terms  in  the  deed  would  make  it  void  under  the  statute 
13  Elizabeth,  ch.  5,  and  deprive  it  of  the  support  of  such 
cases  as  Pichstoch  v.  Lyster ; which  case,  it  may  be 
noted,  certainly  contained  no  provision  for  releasing  the 
debtor  from  his  debts.  No  express  authority  seems  to 
have  been  cited  in  support  of  the  position,  that  the 
insertion  of  an  unreasonable  stipulation  in  the  deed 
would  render  it  invalid.  The  court  seems  in  Owen  v. 
Body  to  have  taken  that  ground  upon  reason  and 
principle,  and  from  that  time  to  the  present  it  seems  to 
have  been  acquiesced  in. 

In  regard,  however,  to  the  first  point  decided  in  Oiven 
V.  Body^  namely,  whether  the  deed  made  the  executing 
creditors  partners  in  carrying  on  the  business  that  was 
provided  for  under  it^ — though  Owen  v.  Body  can  per- 
haps not  be  said  to  have  been  overruled,  its  authority 
has  lately  been  greatly  shaken  by  the  decision  in  the 
House  of  Lords  of  the  case  of  Cox  v.  Hickman^  an 
action  insdtuted  in  the  Court  of  Common  Pleas. 

That  case  put  the  soundness  of  the  decision  in  Owen 
V.  Body  on  the  question  of  partnership  or  no  partner- 
ship to  a severe  test,  for  assuming  that  the  deed  of 
assignment  did  in  that  case  make  the  creditors  partners, 
an  action  was  brought  against  two  of  the  executing 
creditors,  on  the  ground  that  they  were  liable  as  partners 
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upon  bills  of  exchange  drawn  upon  and  accepted  by 
“The  Scranton  Iron  Company,”  under  which  name  the 
trustees  in  the  assignment  carried  on  a business  provided 
for  in  the  assignment  for  the  benefit  of  the  creditors  of 
the  debtor  who  made  it.  The  deed  as  regarded  this 
feature  of  it  scarcely  differed,  if  at  all,  in  its  nature  from 
that  in  Owen  v.  Body^  and  the  four  very  learned 
judges  of  the  Court  of  Common  Pleas  who  heard  the  argu- 
ment, Lord  Chief  Justice  Jervis^Cresivell,  Williams^  and 
Willis,  JJ.,  after  taking  time  to  deliberate,  held  the  case 
to  be  undistinguishable  from  Owen  v.  Body,  as  regarded 
the  question  of  partnership,  and  on  the  authority  of 
that  case  directed  a verdict  to  be  entered  for  the  plaintiff. 

The  judgment  was  appealed  from,  and  in  the  Exche- 
quer Chamber,  and  after  a very  long  and  learned 
discussion  before  six  judges  of  the  Queen’s  Bench  and 
Exchequer,  and  many  months  taken  to  consider,  three 
of  the  learned  judges  held  that  the  creditors  were  liable 
as  partners,  and  three  held  that  they  were  not. 

The  court  being  thus  equally  divided  the  judgment 
given  below  was  in  effect  affirmed,  and  after  some  hesi- 
tation as  to  the  right  to  carry  the  case  further,  there 
was  an  appeal  to  the  House  of  Lords,  where  the  point 
of  partnership  was  again  argued  very  fully,  and  upon  a 
question  put  to  the  learned  judges — the  six  who  were  in 
attendance  were  equally  divided  in  opinion,  and  the  law 
lords  present,  viz. : the  Lord  Chancellor,  Lord  Broug- 
ham, Lord  Cranworth,  Lord  Wensleydale,  and  Lord 
Chelmsford,  were  unanimous  in  holding  that  the  credi- 
tors were  not  liable  as  partners,  and  so  they  reversed 
the  judgment  of  the  Court  of  Common  Pleas,  though  it 
had  received  the  concurrence  of  a large  majority  of  the 
judges  who  had  dealt  with  the  question  in  its  different 
stages. 


The  case  is  remarkable  for  the  difference  of  opinion, 
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and  the  unsettled  state  of  the  law  which  it  exhibits,  not 
only  upon  the  main  question,  but  upon  several  points 
which  are  incidently  discussed. 

The  judgment  of  the  House  of  Lord  did  not  go  the 
length  of  over-ruling  the  judgment  in  Owen  v.  Body, 
even  upon  the  legal  question  of  partnership,  but  pro- 
ceeded rather  upon  an  alleged  difference  between  the 
two  assignments,  though  it  must  be  admitted,  I think, 
that  in  the  result  of  all  these  discussions  the  authority 
of  Owen  V.  Body  upon  the  question  of  partnership  or 
no  partnership  has  been  greatly  shaken. 

But  I do  not  perceive  that  since  that  case  was  decided 
any  fault  has  been  found  with  it,  so  far  as  it  deter- 
mined that  if  the  creditors  executing  would  be  liable  as 
partners  for  debts  to  be  incurred  in  carrying  on  the 
business  ; that  would  fully  justify  the  creditors  in  declin- 
ing to  execute  the  trust  deed,  and  that  it  should  follow 
as  a consequence  that  the  creditor  so  refusing  could 
enforce  his  execution  against  the  goods,  notwithstanding 
the  assignment.  Lord  Cranwortli^  who  went  fully  into 
the  case  in  the  House  of  Lords,  and  whose  judgment  is 
to  my  mind  one  of  the  most  satisfactory,  speaking  of 
Owen  V.  Body,  says,  It  was  at  most  a dictum,” 
(alluding  to  the  observation  of  Lord  Denman,  that  the 
deed  imposed  such  terms  as  might  have  constituted  a 
partnership  among  the  persons  executing  it — not  pro- 
nouncing that  it  did,)  and  he  adds,  ‘‘  The  Court  of 
Queen’s  Bench  were  quite  right  in  holding  that  the  cre- 
ditors were  justified  in  refusing  to  execute  the  deed  ten- 
dered to  them,  and  that  was  all  that  was  decided.”  His 
lordship  meant,  no  doubt,  that  that  was  all  that  was 
decided  in  the  case,  luhich  touched  the  question  of 
partnership,  for  there  was  this  certainly  decided  in  the 
case,  which  does  not  appear  since  to  have  been  disputed 
— that  as  the  deed  imposed  such  terms  as  might  have 
constituted  a partnership,  those  were  terms  to  which 
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1862.  creditors  were  not  bound  to  submit,  and  that  the  assign- 
ment  was  therefore  invalid.”  (a) 

Bank  of  v 

Toronto 

V. 

Eccies.  Lord  Wensleydale  is  equally  explicit  on  this  point. 
‘‘The  case  of  Owen  v.  Body,'  his  lordship  said,  “on 
which  some  reliance  was  placed,  is  really  no  authority 
for  holding  that  the  creditors  by  subscription  became 
actual  partners.  In  the  short  judgment  of  Lord  Den- 
man the  expression  used  is  not  that  the  deed  imposed 
such  conditions  as  would  have  constituted  a partnership 
amongst  those  who  subscribed  it,  but  as  might  have  had 
the  effect,  which  is  a much  more  doubtful  expression. 
It  was  quite  enough  for  the  decision  of  that  case  that  the 
subscription  exposed  them  to  the  peril  of  being  consid- 
ered partners,  of  which  peril  the  opinions  of  the  majority 
of  the  judges  leave  no  doubt,  and  that  'prevented  the 
deed  from  being  a fair  deed,  and  good  against  creditors. 
So  did  the  provision  that  the  effects  which  ought  to  have 
been  divided  ^equally  amongst  the  creditors  should  be 
Judgment.  being  employed  in  trade.” 

I have  gone  into  this  long,  and,  I fear,  tedious  state- 
ment of  the  discussions  and  judgments  in  this  much 
agitated  case  of  Cox  v.  Hickman,  not  because  the  ques- 
tion of  a partnership  in  fact,  upon  which  alone  the  case 
necessarily  turned,  has  any  bearing  upon  the  case  now 
before  us,  but  for  the  purpose  of  shewing  that  the  correct- 
ness of  what  was  decided  in  Owen  v.  Body,  which  has  a 
direct  bearing  upon  the  present  case,  is  no  more  called 
in  question  in  this  latest  judgment  of  Cox  v.  Hickman, 
than  in  the  other  intermediate  cases  to  which  I have  refer- 
red, but  that  it  seems  to  be  still  recognised  fully,  and 
with  no  intimation  of  a doubt,  that  is,  that  even  the  peril 
of  being  considered  partners  in  consequence  of  a pro- 
vision contained  in  that  assignment,  made  it  a deed 
which  the  creditors  generally  could  not  be  expected  to 
sign,  and  that,  in  the  words  of  'Lon: ^ W ensley dale,  “ pre- 

(a)  See  5 A.  & E.  37. 
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vented  it  from  being  a fair  deed  and  good  against  cre- 
ditors.” 


1862. 


Bank  of 
Toronto 


Connecting,  then,  this  deduction  from  the  class  of  Secies, 
cases  I have  been  referring  to  with  what  was  so  well 
expressed  by  Maule^  J.,  in  Janes  v.  Whitbread^  in  the 
passage  I have  already  cited,  it  appears  to  me  that  the 
general  principle  on  which  the  court  acted  in  Oiven  v. 

Body^  instead  of  being  in  any  degree  shaken  by  the 
judgments  or  discussions  in  the  subsequent  cases,  has 
been  materially  strengthened  and  confirmed  by  them, 
for  all  the  difference  of  opinion  w’as  upon  the  question  of 
partnership,  which  we  have  nothing  to  do  with  in  this 
case. 


Then  we  have  here  a case  in  which  Banney^  who,  it  is 
clear,  w^as  at  the  time  deeply  indebted,  makes,  on  the  4th 
of  January,  1858,  a deed  to  certain  trustees,  of  some- 
thing less  than  two  acres  of  land  in  the  township  of 
Grantham,  being  the  land  for  Vvdiich  the  ejectment  is 
brought;  and  the  next  day  he  executed  another  deed,  in 
which  the  fact  that  he  was  insolvent  is  recited;  and  that 
he  had  agreed  to  assign  all  and  singular  Ms  real  and 
personal  estate  and  effects  to  these  defendants  as  trustees, 
for  the  benefit  of  his  creditors ; and  that  in  pursuance 
and  part  performance  of  the  agreement,  he  had  assigned 
to  these  defendants  by  five  several  deeds,  all  bearing  the 
same  date,  certain  real  estates  situate  in  as  many  differ- 
ent counties ; and  it  is  recited  that  such  estates  were  so 
conveyed  to  the  defendants  (though  not  so  expressed  in 
the  said  indentures)  upon  the  like  trusts,  and  for  the 
like  purposes,  as  those  for  which  he  did  by  the  same  deed 
of  the  5th  of  January,  1858,  assign  all  his  personal 
estates  and  effects  to  the  same  trustees.  And  after 
these  recitals  Banney  proceeds  by  this  deed  to  assign 
specifically  a certain  schooner  by  name,  and  certain 
leasehold  properties  in  the  town  of  Brantford,  and  also, 
all  and  singular  the  stock-in-trade,  goods,  wares,  mer- 
chandize, household  goods,  furniture,  bank  stock,  and  all 
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other  stocks,  bills,  bonds,  notes,  accounts,  judgments, 
mortgages,  and  other  securities  for  money,  debts, 
Toronto  chattels,  and  other  personal  estate  whatsoever  and 
Eccies.  wheresoever,  which  he,  the  said  Rannei/^  or  any  person 
or  persons  in  trust  for  him,  then  was  in  any  way 
possessed  of,  interested  in,  or  entitled  to — to  have  and 
to  hold  all  and  singular  the  lands  and  tenements  par- 
ticularly described  in  the  said  several  indentures,  apd 
the  said  stock-in-trade,  &c.,  going  through  the  same 
enumeration,  debts,  chattels,  and  other  personal 
estate  in  trust,  &c.,  setting  out  such  trusts  as  are 
• usually  found  in  assignments  of  this  kind.  The  assign- 

ment contains  a long  list  of  debts,  which  are  to  be  paid 
in  full  before  any  dividend  is  paid  to  other  creditors. 
No  objection  has  been  taken  on  account  of  these  prefer- 
ence claims.  But  we  have  been  asked  to  hold  the  assign- 
ment invalid  as  against  the  plaintiffs  in  this  action,  on 
account  of  the  following  provision  at  the  end  of  the 
deed  : “ And  the  said  parties  of  the  third  part,  (that  is, 
Judgment,  creditors  executing  the  deed,)  for  the  consideration 
aforesaid,  do  severally,  for  themselves  and  their  respec- 
tive partners,  release  unto  the  said  party  of  the  first 
part  (the  assignor)  all  manner  of  action  and  actions, 
bonds,  notes,  bills,  judgments,  executions,  and  all  other 
claims  and  demands  whatsoever,  from  the  beginning  of 
the  world  to  the  day  before  the  date  hereof:  provided 
always,  that  every  such  creditor  as  shall  not  come  in  and 
execute  these  presents  within  80  days  from  the  date 
thereof,  shall  not  be  entitled  to  any  distribution  or  ad- 
vantage therefrom  whatsoever  ; and  in  such  case  the 
proportion  or  proportions  of  the  premises  hereby  assigned, 
which  such  creditor  or  creditors  would  have  been  entitled 
to  receive  if  he  had  executed  the  same  within  the  time 
aforesaid,  shall  be  paid  over  to  the  said  parties  of  the 
third  part  in  proportion  to  their  respective  debts. 

“ And  it  is  lastly  agreed,  that  when  the  said  parties 
of  the  third  part  shall  have  received  the  whole  of  their 
respective  debts,  and  all  charges,  commissions,  and 
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allowances  shall  have  been  deducted  from  the  said  trust  1862. 
moneys,  the  said  parties  of  the  second  part  shall  deliver 
and  pay  over  the  remainder,  if  any,  to  the  said  party  of  Toronto 
the  first  part,  his  executors  or  administrators.” 

Now,  in  the  first  place,  independently  of  any  thing 
that  can  be  cited  as  authority  bearing  upon  the  question, 
is  this  a reasonable  and  just  provision  which  subjects  all 
creditors  of  Ranney  to  these  conditions  before  they  can 
gain  a right  under  the  deed  to  share  in  the  proceeds  of 
the  real  or  personal  property  assigned — first,  that  they 
must  execute  the  deed  within  30  days ; and  secondly, 
that  they  must  consent  to  accept  in  full  of  their  debts 
whatever  dividend  may  fall  to  them,  according  to  the 
terms  of  the  deed ; and  must,  in  consideration  of  their 
expectations  under  the  deed,  release  Ranney  from  all 
debts  due  to  them  at  the  date  of  the  deed  ? Our  statute 
22  Vic.,  ch.  96,  sec.  19,  against  fraudulent  preferences, 
cannot  affect  this  case,  because  it  was  passed  after  the 
assignment  was  made.  There  are  many  cases  which 
would  seem  to  warrant  us  in  holding  that,  at  common 
law,  Ranney  would  have  been  at  liberty  to  do  what  he 
did  by  this  deed,  notwithstanding  it  had  the  effect  of 
giving  to  some  of  his  creditors  a preference  over  others ; 
and  that  he  would  have  been  equally  at  liberty  to  do  this 
notwithstanding  the  statute  13  Elizabeth,  ch.  5,  provided 
his  assignment  was  not  a fraudulent  contrivance  to  keep 
off  creditors,  and  made  upon  some  secret  trust  or  reser- 
vation in  his  own  favour,  {a)  But  although  he  might, 
no  doubt,  consistently  under  the  common  law,  and  with 
that  statute,  have  transferred  his  property  directly  to 
one  or  more  of  his  creditors,  or  as  much  of  it  as  might 
be  necessary  for  payment  of  his  or  their  debts,  yet,  if 
the  law  is  correctly  laid  down  by  the  learned  judges,  in 
Janes  v.  Whitbread^  an  assignment  to  trustees,  for  the 
payment  of  debts  would  not  bo  legal,  and  could  not  have 
the  effect  of  tying  up  his  property  so  as  to  protect  it 


(a)  1 M.  & Sel.  395  ; 3 M.  & Sel.  375. 
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1862.  against  execution  creditors,  unless  it  was  made  simply 
for  the  purpose  of  having  it  fairly  distributed  among  all 
Toronto  creditors. 

V. 

Eccles. 

And  in  reason  it  would  certainly  seem  to  follow,  that 
an  assignment  should  he  held  to  be  invalid  which  pro- 
vided that  a large  body  of  creditors  should  be  paid  in 
full  out  of  the  proceeds,  before  the  other  creditors  should 
receive  any  dividend  ; for  this  might  end  in  their  receiv- 
ing little  or  nothing  out  of  a large  property  ; and  which, 
moreover,  allowed  no  creditor  to  participate  to  any  extent 
in  the  proceeds  of  the  goods  assigned,  unless  he  would 
be  content  to  confine  himself  to  what  he  should  receive 
under  the  trust,  and  to  release  his  debtor  from  all  claim. 
But  after  all,  if  we  look  at  what  the  statute  13  Elizabeth, 
ch.  5,  does  prohibit,  and  according  to  its  recital  it  was 
intended  to  prohibit,  and  if  we  consider  further,  as  I 
think  we  must,  that  the  statute  was  intended  to  go  at 
least  as  far  as  the  common  law  was  understood  to  have 
Judgment,  before  in  restraining  alienations  to  the  prejudice  of 
creditors,  then  we  must  conclude  that  it  was  only 
^^feigned^  covinous^  and  fraudulent  conveyances^  con- 
trived of  malice,  fraud,  or  guile,  to  delay,  hinder  or  de- 
fraud creditors,”  that  were  intended  to  be  interfered 
with.  It  would  be  seldom  that  an  assignment  would  be 
found  to  contain  upon  the  face  of  it  what,  without  the 
aid  of  extrinsic  evidence  to  be  submitted  to  a jury,  would 
warrant  a court  in  holding  it  to  be  fraudulent.  That  it 
placed  one  creditor  in  a more  favoured  position  than 
others,  would  not,  I conceive,  be  sufficient,  for  there 
might  be  reasons  which  would  shew  that  to  be  perfectly 
just  and  honest. 

Then  would  it  seem  just  and  right  on  principle  to  hold 
that  a conveyance  like  this  to  trustees  was  upon  the  face 
of  it  a conveyance  fraudulently  devised  to  defeat  or 
delay  creditors,  because  of  the  provision  which  required 
from  all  creditors  who  should  execute  it  a release  in  full 
of  all  demands  against  the  debtor  ? I think  not,  without 
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something  more  appearing  to  show  fraudulent  conduct  or 
intention  than  the  deed  itself  exhibits. 

It  is  too  late  to  contend,  in  the  face  of  a multitude  of 
authorities,  and  of  the  principles  sanctioned  by  all  bank- 
rupt and  insolvent  acts,  that  an  insolvent  debtor  who 
has  been  guilty  of  no  fraud,  and  who  honestly  ^surrenders 
every  thing  that  he  has,  may  not  fairly  expect  to  derive 
from  the  surrender  the  advantage  of  being  secure  from 
molestation  afterwards  on  account  of  his  then  existing 
debts.  His  exacting  a discharge  in  full  therefor, 
however  much  or  little  the  property  which  he  has  sur- 
rendered may  produce,  cannot  be  deemed  a fraudu- 
lent condition,  provided  ho  has  surrendered  all,  and 
has  been  guilty  of  no  deception. 

Each  case  must  stand  upon  its  own  merits,  as  they  are 
made  to  appear  in  evidence.  The  fraudulent  intent  and 
effect  of  the  assignment  may  be  so  apparent  upon  the 
evidence  or  even  upon  the  face  of  the  assignment  with- 
out  the  aid  of  other  evidence,  that  it  would  be  the  duty 
of  a judge  to  tell  the  jury  that  it  was  one  so  manifestly 
fraudulent  that  the  law  would  not  uphold  it ; in  which 
case  the  calling  upon  the  jury  to  pronounce  upon  it 
would  be  rather  form  than  substance. 

In  the  present  case,  Ranney  assigned  all  his  personal 
property  to  trustees,  in  terms  as  comprehensive  as  could 
be  employed.  He  recites  in  his  deed  that  he  had  agreed 
and  intended  to  assign  all  his  real  estate;  but  all  that  he 
has  in  fact  done  in  this  respect  is  to  convey  to  his  trus- 
tees certain  real  estate.  For  all  tliat  the  deed  states, 
what  he  has  conveyed  may  be  all  that  he  owned,  or  it 
may  be  but  a part  of  it,  and  a very  small  part. 

If  the  latter  had  been  shown  to  be  the  fact,  then  liis 
exacting  a release  in  full,  notwitlistanding  his  failure  to 
surrender  some  considerable  portion  of  his  property, 
would  have  been  manifestly  unfair  and  unreasonable. 
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1862.  So  also,  if  wbat  he  was  surrendering  was  of  small  value 
in  proportion  to  his  debts,  and  if  he  were  known  to  he  in 
Toroaio  possessiou  of  a large  income  derived  from  official  sources, 
Ec^ies.  or  from  funds  abroad,  it  would  have  been  a fraud  upon 
his  creditors  to  endeavour  to  place  beyond  the  reach  of 
execution  his  tangible  property,  and  to  deprive  them  at 
the  same  time  of  all  claim  to  he  paid  a dividend  out 
of  his  property  assigned,  unless  they  would  release  him 
from  the  debt  in  consideration  of  what  they  might 
receive  from  the  trustees.  A.  might  be  indebted  to  B.  in 
£50,  and  to  others  in  £1,000,  and  might  have  only  £500 
worth  of  property  in  this  country  which  an  execution 
could  reach,  but  a large  income  derived  from  other 
sources.  If  he  should  endeavour  to  place  his  property 
out  of  the  reach  of  B.  by  assigning  it  to  trustees,  on  the 
condition  that  no  creditor  should  be  paid  anything  who 
should  not  consent  to  discharge  him  in  full,  I think  a 
jury  might  fairly  be  told  that  such  a deed  was  a fraud 
upon  creditors,  and  void  under  the  statute. 

Judgment. 

But  fraud  is  not  to  be  presumed,  and  we  are  not  at 
liberty  to  act  upon  the  mere  surmise  that  Ranneij  might 
have  owned  real  estate  which  he  had  not  conveyed,  or 
other  considerable  means  of  paying  his  debts,  besides  the 
property  which  he  had  placed  in  the  hands  of  the  trus- 
tees. The  reasonable  inference  from  what  appears,  and 
in  the  absence  of  any  evidence  leading  to  a contrary 
conclusion,  is,  that  he  gave  up  all  his  means  of  satisfying 
his  creditors. 

Still  it  is  to  be  considered  that  an  assignment  of  this 
kind,  voluntarily  made  to  assignees  selected  perhaps 
wholly  by  himself,  might  afford  a very  uncertain  and 
unsatisfactory  provision  for  the  due  application  of  all  his 
assets  to  the  satisfaction  of  his  debts,  and  that  a creditor 
might  very  naturally  and  reasonably  object  to  being  a 
party  to  the  assignment,  if  he  must  rest  his  hope  of 
being  satisfied  entirely  upon  the  contingency  of  the 
debtor  honestly  giving  up  all  his  effects,  and  of  the 
trustees  diligently  realizing  and  faithfully  applying 
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them  ; and  it  seems  hard  that  he  should  he  deprived  of 
any  benefit  under  the  deed,  unless  at  the  same  time  he 
gives  up  all  hope  of  ever  obtaining  more  than  the  deed 
Tvill  give  him.  On  the  other  hand  it  is  to  be  considered 
that  few,  if  any,  persons  would  make  an  assignment  for 
the  benefit  of  their  creditors,  if  the  exacting  a release 
would  necessarily  invalidate  it;  for  the  consequence 
would  be  that  they  generally  would  be  frustrated  by  a 
portion  of  the  creditors  refusing  to  come  into  the  assign- 
ment, and  pushing  their  remedy  by  execution  against 
the  goods,  for  this  would  wholly  defeat  the  object  of  the 
debtor,  and  of  those  creditors  who  had  been  content  to 
rely  upon  receiving  their  fair  dividend. 

This,  no  doubt,  has  led  to  the  general  introduction  of  a 
release  clause  into  assignments  of  this  nature  and  of  its 
being  tolerated,  as  it  appears  to  have  been  by  the  courts  ; 
that  is,  I mean,  tolerated  where  there  is  nothing  in  the 
circumstances  of  a particular  case  to  make  that  an  unjust 
or  unreasonable  condition,  which  has  been  generally 
allowed  to  be  imposed.  When  I say  that  such  a condi- 
tion had  been  generally  allowed,  and  that  assignments 
have  not  been  held  invalid  on  account  of  it,  I accede  to 
the  correctness  of  the  view  taken  in  the  judgment  of  Mr. 
Justice  Hagarty^  delivered  in  this  case — I mean  as 
regards  the  state  of  the  English  authorities  upon  this 
question. 

The  only  case  in  which  a decision  seems  to  have  been 
called  for  upon  this  exception  to  the  assignment  contain- 
ing a clause  of  release  is  that  cited  in  the  judgment 
below,  of  the  King  v.  Watson,  {a)  and  there  the  court 
entered  into  no  discussion  of  the  exception,  but  in 
general  terms  said — the  assignment  (by  which  we  must 
suppose  them  to  mean,  such  as  it  was)  was  a very  com- 
mon arrangement,  which  it  would  be  very  injurious  to 
disturb.”  The  deed  had  been  set  out  at  length  in  a plea, 
with  the  condition  plainly  expressed,  that  the  creditors 
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Judgment. 
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were  to  receive  the  moneys  arising  from  the  insolvent’s 
estate  in  full  satisfaction,  and  discharge  of  their  respec- 
tive debts. 

This  plea  was  specially  replied  to  by  the  plaintiff,  who 
contended  that  it  was  fraudulent  and  void,  and  in  the 
argument  the  clause  of  release  was  strongly  pressed  as 
one  that  made  the  deed  void.  The  court,  therefore, 
could  hardly  have  failed  to  give  their  consideration  to 
that  point,  when  they  held,  as  they  did,  that  there  was 
no  fraud  in  the  case  affecting  the  assignment. 

In  the  case  of  Owen  v.  Bodij^  the  assignment  con- 
tained a clause  of  release  and  sale ; the  present  Chief 
Justice  of  the  Common  Pleas,  though  he  objected  as 
counsel  for  the  execution  creditor  to  the  validity  of  the 
assignment  on  other  grounds,  raised  no  question  about 
the  release.  In  the  case  of  Hickman  v.  Cox  also,  the 
deed  as  set  out  in  18  C.  B.,  626,  contained  a similar 
clause  of  release.  The  validity  of  the  assignment  was 
not  in  question  in  that  suit,  and  I only  mention  it  to 
shew  that  it  seems  to  be  the  universal  practice  to  insert 
this  clause. 

In  Tatlock  v.  Smithy  {a)  this  matter  of  a release  in  an 
assignment  came  up  incidentally,  the  debtor  having 
refused  to  execute  the  assignment  because  it  did  not  con- 
tain such  a clause  of  release  as  he  deemed  sufficient. 
The  Chief  Justice — Tindal,  I believe — who  tried  the 
case  at  Guildhall,  said  he  thought  the  defendant’s  objec- 
tion to  execute  the  conveyance  was  reasonable.  The 
defendant  had  insisted  that  a general  release  from  the 
creditors  was  a usual  and  reasonable  clause. 

Afterwards,  in  hanc^  the  learned  Chief  Justice 
remarked, — “ It  is  unreasonable  that  debtors  who  have 
surrendered  so  much,  and  have  thereby  deprived  them- 
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selves  of  any  other  mode  of  effecting  payment,  should 
remain  liable  to  hostile  proceedings  at  the  suit  of  their 
creditors.  Their  situation  itself  seems  to  preclude  the 
possibility  of  any  such  intendment.” 

I do  not  say,”  his  lordship  remarked,  that  an 
absolute  refusal  to  execute  the  conveyance,  as  it  stood, 
might  not  have  remitted  the  creditors  to  their  rights, 
but  in  the  present  case  it  is  only  necessary  to  observe 
that  there  is  no  evidence  of  a sufficient  tender  of  any 
release.”  His  lordship,  we  may  suppose,  would  hardly 
have  held  this  language  if  he  had  looked  upon  a clause 
of  release  as  inconsistent  with  the  validity  of  the  assign- 
ment. In  Wells  V.  G-reenhill^  (a)  Abbott^  Chief  Justice, 
in  his  judgment  gives  us  to  understand  that  he  did  not 
regard  either  the  giving  preference  to  certain  creditors 
by  directing  their  debts  to  be  paid  in  full,  or  the  insertion 
of  a clause  of  release,  as  affecting  necessarily  the  validity 
of  an  assignment.  The  deed  the  court  then  had  before 
them  directed  that  before  any  dividends  to  other  creditors, 
a judgment  debt  of  £400  due  to  Stoveld^‘  Upperton  should 
be  paid  in  full.  The  deed  contained  a proviso  that  in 
case  any  creditor  whose  debt  should  amount  to  £100 
and  upwards,  or  any  two  creditors  whose  debts  should 
amount  to  £150,  or  upwards,  should  not  execute  the  deed 
within  three  months,  the  deed  should  be  void.  And  it 
also  contained  a covenant  that  the  creditors  who  executed 
the  indenture  would  release  all  their  claims  upon  the 
assignee  within  a certain  time.  It  was  contended,  that 
as  Stoveld  ^ Upperton  were  creditors  to  an  amount  above 
£150,  and  had  not  executed  within  the  time,  the  deed 
was  therefore  void.  The  court  said, — If  Stoveld  cf* 
Upperton  had  executed  the  deed,  they  would  have  been 
parties  to  the  latter  covenant,  and  the  effect  of  that 
would  be  to  make  them  covenant  to  release  that  debt, 
which  by  the  provisions  of  the  deed  was  to  be  paid  in 
full.”  I have  thought  it  worth  while  to  refer  to  these 
two  cases,  in  addition  to  tbe  summary  of  English 
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authorities  so  ably  collected  and  observed  upon  in  the 
court  below — because  they  shew  that  the  fact  of  the 
clause  of  release  being  in  the  assignment  came  particu- 
larly under  the  notice  of  the  court,  and  was  remarked 
upon.  In  the  judgment  delivered  by  Mr.  Justice  Hagarty, 
the  state  of  this  question  upon  American  authorities  is,  I 
think,  correctly  explained,  as  well  as  what  has  passed 
hitherto  in  this  country,  when  questions  have  been 
raised  in  regard  to  the  effect  of  these  clauses  of  release 
in  assignments  for  the  benefit  of  creditors.  I mean, 
their  effect  upon  the  validity  of  the  assignment  as  against 
non-executing  creditors.  We  had,  in  the  cases  referred 
to  in  the  judgment,  expressed  more  than  a doubt  of  the 
propriety  of  upholding  assignments  containing  such  a 
clause  ; hut  it  so  happened  that  there  being  in  those 
cases  other  objections  to  the  assignment,  which  we  felt 
bound  to  sustain,  it  had  not  been  necessary  to  the 
disposal  of  the  cases  that  we  should  rest  our  judgment 
upon  the  point  in  question,  and  in  Burritt  v.  Robertson^  (a) 
as  in  Maulson  v.  Topping^  (h)  I felt  it  proper  to  intimate, 
that  I still  entertained  some  doubt  as  to  what  our  decision 
might  be  in  any  case  where  the  case  might  turn  exclu- 
sively upon  it. 

Upon  the  consideration  which  we  have  since  given  to 
the  matter  in  this  case,  I am  persuaded  we  should  not  be 
warranted  in  departing  from  the  conclusion  come  to  in 
the  Court  of  Common  Pleas.  I will  mention  that  the 
attention  I have  bestowed  upon  the  present  case  has 
satisfied  me  of  the  general  soundness  of  the  views 
expressed  by  my  brother  Burns  in  the  case  of  Taylor 
V.  Wliittemore^  {c)  referred  to  with  approbation  in  the 
judgment  given  in  this  case  in  the  Court  of  Common 
Pleas. 

In  my  opinion,  the  judgment  given  below  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

(a)  18  U.  C.  Q.  B.  R.  555.  (6)  17  U.  C.  Q.  B.  R.  183. 

(c)  10  U.  C.  Q.  B.  R.  440. 
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Burns,  J. — The  case  of  Burritt  v.  Bohertson  was  1862. 
governed  by  the  new  statute  22  Vic.,  cap.  96,  though 
the  previous  cases  of  Kerr  v.  Wilson  (a)  and  Maulson  Toronto 
V.  Tofping  were  mentioned  by  myself  as  sufficient  to  ^^cies. 
dispose  of  the  question  with  respect  to  a release  of  the 
debtor  by  the  creditors,  introduced  in  an  assignment 
made  for  the  benefit  of  creditors.  It  becomes  necessary 
now,  upon  this  appeal,  to  decide  the  precise  point, 
though  in  the  cases  cited,  as  will  be  seen  upon  the  facts 
of  each,  it  was  not  necessary  to  decide  the  precise 
question — that  is,  the  point  was  not  in  either  of  them 
the  sole  question  upon  which  the  case  turned. 

In  addition  to  those  cases  in  the  Queen’s  Bench  to  be 
reviewed,  there  is  also  the  case  of  McDonald  v.  Putnam^ 
decided  in  the  Court  of  Chancery  by  my  brother  Esten^ 
wherein  he  held  that  the  provision  in  a deed  made  for 
the  benefit  of  creditors,  where  there  were  provisions  for 
giving  some  creditors  a preference  over  others,  rendered 
the  deed  void.  I believe  these  cases  are  all  which,  in 
our  own  courts,  are  to  be  found  upon  the  precise  subject 
before  the  court. 

Looking  at  the  cases  in  the  American  courts,  where 
no  system  of  administering  estates  of  bankrupts  or 
insolvents  exists,  we  find  the  opinions  of  judges  and  of 
courts  very  conflicting.  Each  of  the  states  of  the  Union 
holds  itself  bound  only  by  the  decisions  of  the  particular 
state,  therefore  we  occasionally  find  some  subject  upon 
which  the  decisions  of  one  state  conflict  with  those  of 
another  state.  The  earliest  case,  in  point  of  time,  I 
find  upon  the  subject  is  that  of  Lippincott  v.  Barker,  (h) 
in  1809.  This  case  was  before  the  Supreme  Court  of 
Pennsylvania,  and  the  deed  of  assignment  gave  no 
preference  to  any  particular  creditor,  but  provided  for 
all  rateably  who  should  within  a certain  time  execute  a 
general  release  of  all  demands.  The  court  was  not 
unanimous,  and  those  judges  who  gave  the  decision  did 
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1862.  so  on  the  particular  facts  of  the  case,  and  remarking 
that  there  were  many  and  strong  objections  to  deeds  of 
Toronto  assignment  made  without  the  privity  of  creditors,  and 
Eccies.  excluding  all  w^ho  do  not  execute  releases.  After  the 
execution  of  the  deed  in  that  case,  the  greater  body  of 
creditors  met,  and  accepted  of  the  assignment  before  the 
writ  of  execution  of  one  of  the  creditors  came  into  the 
hands  of  the  sheriff.  The  deed  was  upheld.  In  1818, 
in  the  Circuit  Court  of  the  United  States,  embracing  the 
state  of  Pennsylvania  with  New  Jersey,  I find  Judge 
Washington  deciding  the  question  in  favour  of  the 
assignment,  {a)  There  the  deed  of  assignment  pro- 
vided for  payment  rateably  to  all  those  who  should 
execute  a release  within  a specified  period,  giving 
them  of  course  a preference ; and  of  course  those 
who  did  not  release  would  be  left  to  obtain  what 
they  could  from  the  insolvent,  if  he  had  any  thing.  In 
1833  a case  of  Brashear  v.  West^  {h)  was  brought  upon 
appeal  to  the  Supreme  Court  of  the  United  States, 
Judgment.  judgment  of  the  court  was  given  by  Chief 

Justice  Marshall.  In  this  case  the  deed  provided  for 
a preference  to  particular  creditors,  who  were  to  be 
paid  in  full  before  others  shared  in  the  estate,  and  all 
creditors  who  did  not  execute  a release  within  a certain 
time  were  to  be  excluded  all  benefit.  The  deed  was 
executed  in  Pennsylvania,  and  it  seems  had  not  been 
questioned  in  that  state,  but  was  questioned  in  another 
state.  The  court  upheld  the  validity  of  the  assignment, 
upon  the  ground  that  as  the  courts  of  Pennsylvania 
had  so  decided  in  the  two  cases  I have  quoted,  those 
decisions  must  be  received  in  the  courts  of  the  United 
States,  and  be  acted  upon. 

Thus  I find  the  courts  of  the  state  of  Pennsylvania 
and  the  Supreme  Court  of  the  United  States  upholding 
the  law  of  that  state  to  be,  that  a deed  of  assignment 
will  be  upheld  where  made  for  giving  preferences  to 


(a)  Pierpout  v.  Graham,  4 Wash.  232. 


(6)  7 Pet.  608. 
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those  creditors  •whe  will  grant  releases  of  their  demands,  1862. 
and  holding  that  to  be  so  even  though  the  deed  provides 
for  discharging  the  demands  in  unequal  proportions.  ’Toronto 
The  criterion  of  the  validity  being  the  fact  that  the 
debtor  has  surrendered  all  his  property  for  the  benefit 
of  his  creditors,  it  is  of  no  consequence  that  he  should 
say  in  doing  so  that  he  exacted  a release  in  full,  that 
the  one  may  be  treated  and  taken  to  be  a valid  con- 
sideration for  the  other.  As  no  bankrupt  or  other  law 
compels  an  equal  distribution  of  a man’s  property,  he 
may  dispose  of  it  in  satisfaction  of  his  debts  in  any 
order  and  upon  any  terms  he  thinks  proper. 

Turning  from  the  state  of  Pennsylvania  to  the  courts 
of  the  state  of  New  York,  we  find  a different  opinion 
enunciated,  but  still  not  such  a decided  and  clear  one 
that  leaves  the  mind  free  from  doubt  as  to  what  may  ulti- 
mately prevail  even  in  that  state.  The  Supreme  Court 
in  1817,  in  Hyslop  v.  Clarke^  [a)  held  that  a deed  made 
to  satisfy  one  creditor  first,  and  then  to  pay  the  others 
proportionably  on  condition  of  their  executing  releases 
of  their  respective  demands,  was  void.  Chancellor  Kent, 
in  1821,  in  Seaving  v.  Brinherhoff,  (h)  held  that  a deed 
conveying  a portion  of  the  debtor’s  property  only  to 
satisfy  debts,  and  containing  a release  to  the  debtor, 
was  a provision  the  creditor  was  not  bound  to  submit 
to.  He  said,  “A  partial  assignment  upon  such  a 
condition  is  pernicious  in  its  tendency,  if  it  be  not,  as 
I rather  apprehend  it  to  be,  fraudulent  in  its  design.” 

In  1823  the  Supreme  Court,  in  Austin  v.  Bell,  (c)  held 
that  a deed  providing  for  the  shares  of  such  of  the 
creditors  as  refused  to  sign  a release  of  their  demands 
being  paid  over  by  the  trustee  to  the  debtor,  was  void 
under  the  Statute  of  Frauds.  The  court  says,  without 
in  the  least  impugning  the  doctrine  that  a man  in  debt 
has  a right  to  give  a preference  to  creditors,  yet  tliat  a 
deed  which  docs  not  fairly  devote  the  property  to  the 


(a)  14  John.  458. 
(c)  20  John.  442. 


(6)  5 John.  C.  C.  329. 
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himself,  unless  the  creditors  assent  to  such  terms  as  he 

Bank  of 

Toronto  shall  prescribe,  is  in  law  fraudulent  and  void  as  against 

Eccies.  the  Statute  of  Frauds,  being  made  with  intent  to  delay, 
hinder,  or  defraud  creditors  of  their  just  and  legal  actions. 

In  1833  the  Court  of  Errors  in  G-rover  v.  Waheman,{a) 
upon  appeal  from  Chancellor  Walworth^  affirming  his 
judgment,  held  that  an  assignment  containing  a provision 
giving  a preference  to  certain  creditors  in  the  distribution 
of  the  property,  to  depend  upon  the  execution  by  them 
of  a release  to  the  debtor  of  all  claims  against  him,  was 
void.  The  court  consisted  of  no  less  than  twenty  mem- 
bers, and  were  divided  in  opinion,  five  holding  that  the 
deed  was  not  void  in  consequence  of  such  a stipulation. 
The  deed  provided  for  the  payment  in  full  of  certain 
preferred  creditors,  and  for  the  second  class  who  should 
within  a certain  time  agree  in  writing  under  seal  to 
receive  such  proportion  of  their  debts  respectively  as 
Judgment,  avails  then -remaining  in  the  hands 

of  the  trustees,  in  full  discharge  of  their  respective 
claims,  to  be  apportioned  according  to  their  respective 
debts. 

In  1844  the  Supreme  Court,  in  Goodrich  v.  Downs, {h) 
speaking  of  Grover  v.  Waheman,  says : Until  the 

Court  of  Errors  is  prepared  to  retrace  its  steps,  this 
question  must  be  regarded  as  finally  settled.”  Chan- 
cellor Kent,  in  the  6th  edition  of  his  Commentaries, 
published  in  1848,  (vol.  2,  p.  536,)  in  the  note,  says  of 
Grover  v.  Wakeman,  this  appears  to  be  the  most  stern 
decision  that  exists  either  in  England  or  this  country  on 
this  subject.”  He  adds  his  own  opinion  as  the  result  of  his 
investigation,  thus  : “ The  weight  of  general  authority, 
both  English  and  American,  is,  that  an  assignment  by  a 
debtor  of  all  his  property  for  the  payment  of  his  debts, 
and  at  the  same  time  giving  preferences,  and  requiring 


{a)  11  Wend.  187. 


(6)  6 Hil.  N.  y.  441. 
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an  absolute  release  from  each  creditor  who  accedes,  is  1862. 
not  ver  se  fraudulent  and  void.  The  circumstances  of 
the  debtor  assigning  over  to  trustees  all  his  property,  Toronto 
without  any  reservation  to  himself,  and  giving  the  sur-  Eccies. 
plus,  if  any,  to  those  creditors,  if  any,  who  do  not  come 
in  and  agree  to  release  on  taking  their  preferred  share, 
is  deemed  to  disarm  the  transaction  of  all  illegality  and 
unfairness.” 

The  Supreme  Court  of  Errors  of  the  State  of  Con- 
necticut, in  1826,  Ingraham  v.  Wheeler^  (a)  followed 
the  decision  of  Hyslop  v.  Clarhe  and  other  cases,  and 
held,  that  a deed  for^  paying  certain  creditors  in  full, 
and  then  providing  as  follows  : — All  the  rest  and 
residue  of  said  proceeds,  if  any  there  be  after  the  pay- 
ments aforesaid,  shall  be  applied  by  said  assignees  to 
the  payment  in  whole  or  in  part  of  the  claims  and 
dividends  of  all  other  of  the  creditors  who  shall  within, 

&c.,  discharge  their  said  claims  and  demands ; and  it  is 
hereby  expressly  understood  that  no  creditor  shall  be  Judgment, 
entitled  to  receive  a dividend  of  the  proceeds  aforesaid, 
until  he  shall  have  signed  such  discharge” — was  fraudu- 
lent and  void. 

In  the  State  of  Massachusetts,  before  Mr.  Justice 
Story,  in  the  circuit  court  of  the  United  States,  in  1826, 
a deed  of  a similar  character  was  upheld  in  the  case  of 
Halsey  v.  Whitney,  {h)  Mr.  Justice  Story  ably  reviews 
the  authorities,  both  American  and  English,  up  to  that 
time,  and  speaking  of  those  of  his  own  State,  he  says, 

‘‘  The  decisions  in  Massachusetts,  therefore,  leave  the 
question  in  equilihrio.''  He  sums  up  the  whole,  and 
gives  his  own  opinion  thus  : “ The  weight  of  authority 
is  then  in  favour  of  the  stipulation,  for  the  decisions  in 
New  York,  (that  was  up  to  1826,)  did  not  turn  upon 
the  naked  point  of  a release,  but  upon  that  as  incorpo- 
rated into  a peculiar  trust,  I am  free  to  say,  that  if  the 
question  were  entitely  new,  and  many  estates  had  not 


(a)  G Conn,  R.  277. 


(6)  4 Mason.  20G. 


86 


ERROR  AND  APPEAL  REPORTS. 


1862.  passed  upon  the  faith  of  such  assignments,  the  strong 
inclination  of  my  mind  would  he  against  the  validity  of 
Toronto  them.  As  it  is,  I vield  with  reluctance  to  what  seems 
Eccies.  the  tone  of  authority  in  favour  of  them.”  Mr.  Justice 
Story  reiterates  his  view  as  to  the  tone  and  weight  of 
authority  upon  this  point  in  his  Commentaries  upon 
Equity  Jurisprudence,”  so  widely  circulated,  and  so 
justly  celebrated  both  in  England  and  America. 

Many  other  cases  before  courts  in  other  States  of 
America,  might  be  added  to  those  I have  mentioned, 
some  taking  one  view,  and  others  a different  view  ; but 
I deem  it  quite  sufficient  to  notice  those  of  the  four 
States  mentioned  only,  and  two  of  these  particularly 
on  account  of  the  eminent  jurists  who  have  considered 
the  question. 

In  Jachson  v.  Lomas,  (a)  the  deed  of  trust,  made 
for  the  benefit  of  creditors,  contained  a clause  of  release 
Judgment.  creditors  to  the  assignor,  with  a proviso  that  in 

case  any  of  the  creditors  should  not  execute  the  deed 
on  or  before  the  26th  July  then  next,  the  assignor 
should  receive  from  the. trustees  the  shares  of  those 
creditors,  and  that  no  creditor  should  he  entitled  to  the 
benefit  of  the  trust  deed  who  did  not  sign  before  that 
day.  The  plaintiff  did  not  sign  until  the  31st  July, 
and  he  refused  to  sign  until  the  assignor  had  agreed  to 
make  good  the  deficiency.  And  it  was  upon  this  agree- 
ment he  sued  the  assignor.  The  court  held  this  agree- 
ment fraudulent  as  respects  the  other  creditors  ; but  not 
a word  was  urged  against  the  validity  of  the  trust  deed. 
It  seems  to  have  been  taken  for  granted  that  the  trust 
deed  was  valid.  If  it  had  been  void  on  the  ground  of 
imposing  terms  which  the  creditor  was  not  bound  to 
submit  to,  there  would  have  been  nothing  in  the  way  of 
the  plaintiff  sustaining  his  action  upon  the  original  debt, 
for  there  was  a count  in  the  declaration  to  that  effect. 


(a)  4 T.  R.  166,  (1791.) 
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In  The  King  (in  aid  of  Braddock)  v.  WaUon^  {a)  the  1862. 
very  point  was  raised,  and  argued  upon  such  a clause  in 
the  deed  ; hut  the  court  of  Exchequer  said,  There  is  Toronto 
certainly  no  fraud  in  this  case  affecting  the  assignment,  ^ccies. 
which  has  been  made  for  the  equal  benefit  of  all  the 
creditors,  Braddock  as  well  as  the  rest.”  The  court 
adds,  “ This  is  a very  common  arrangement,  which  it 
would  be  very  injurious  to  disturb,  where  there  has  been 
no  commission.”  The  case  of  "Pickstock  v.  Lyster 
had  then  just  recently  been  decided ; and  Baron 
Richards^  remarking  upon  that  case,  as  applicable  to 
The  King  v.  Watson  says,  “ Such  a deed  certainly 
ought  not  to  he  avoidable  by  any  particular  creditor  not 
attempted  to  be  excluded  from  the  benefit  of  it ; and  no 
such  attempt  has  been  made  in  the  present  (that  is,  in 
The  King  v.  Watson)  instance.”  He  evidently  did 
not  consider  the  release  clause  such  a coercion  upon  the 
creditor  as  to  justify  him  in  refusing  to  come  in.  The 
case  of  Tatlock  v.  Smith  has  a strong  bearing  upon 
the  case  before  us.  There  certain  traders  assigned  their 
stock  for  the  benefit  of  creditors,  and  agreed  also  to 
convey  certain  real  estate  for  the  same  purpose.  The 
stock  in  trade  was  disposed  of,  and  the  business  wound 
up,  and  the  creditors  realized  10s.  in  the  pound.  The 
agreement  contained  a provision  that  when  the  assign- 
ors should  be  called  upon  to  convey  the  real  estate,  that 
there  should  be  inserted  in  the  deed  all  other  usual  and 
necessary  clauses  and  conditions.  When  the  deed  of 
conveyance  was  tendered,  the  defendants  objected  to 
execute,  because  the  deed  did  not  contain  a general 
release  from  the  creditors.  The  plaintiffs  then  sued  for 
the  original  debt.  At  the  trial,  before  the  Chief  Justice, 
he  held  that  the  defendants’  objection  to  convey 
for  want  of  the  release  was  reasonable  ; but  as  some  of 
the  creditors  had  executed  the  release,  and  a meetino* 
had  been  appointed  for  all  the  creditors  to  determine 
what  they  would  do,  and  the  plaintiffs  had  commenced 
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18H2.  their  action  before  that  meeting  was  held,  the  Chief 
Justice  held  the  action  was  premature,  and  the  plaintiffs 
Toronto  were  nonsuited.  The  court,  upon  an  application  for  a 
Eccies.  new  trial,  upheld  the  ground  that  the  action  was  prema- 
ture. Sir  iV.  Tindal^  who  had  been  made  Chief  Justice  of 
the  Common  Pleas  in  the  meantime,  says  : “ I do  not 
say  that  an  absolute  refusal  to  execute  the  conveyance 
as  it  stood  might  not  have  remitted  the  creditors  to 
their  rights ; hut  in  the  present  case  it  is  only  necessary 
to  observe  that  there  is  no  evidence  of  a sufficient  tender 
of  any  release.”  The  deed  signed  by  some  of  the 
creditors  which  had  been  tendered,  did  contain  a 
release  of  some  kind ; but  the  defendants  considered  it 
insufficient.  It  is  evident,  I think,  that  Sir  N.  Tindal 
considered  the  defendants  were  entitled  to  some  kind  of 
release,  for  if  they  were  not  there  was  no  use  of  putting 
the  judgment  upon  the  ground  that  there  was  no  sufficient 
evidence  of  any  release,  merely  because  some  of  the 
creditors  had  not  signed  it.  And  so  with  the  judgment 
Judgment.  court  in  holding  the  plaintiffs  were  premature  in 

bringing  their  action. 

In  Small  v.  Marwood,  {a)  the  defendant,  a bankrupt, 
had  assigned  his  goods  for  the  benefit  of  creditors  to 
four  trustees  also  creditors,  and  the  deed  contained  a 
clause  of  release ; and  provided  that  the  trustees  and 
creditors  should  on  or  before  the  1st  February,  then 
next,  make  proof  of  debts  if  required,  and  execute  that 
indenture.  A covenant  followed  that  the  creditors 
would  not  sue,  and  if  any  did  the  deed  might  he  pleaded 
as  a release.  The  deed  was  executed  by  two  only  of  the 
four  trustees,  and  because  of  that,  one  of  the  executing 
trustees  considered  the  deed  void,  and  sued  out  a com- 
mission of  bankruptcy.  The  question  before  the  court 
was,  whether  the  deed  was  void,  and  whether  the  debt 
due  to  the  trustee  was  a valid  subsisting  debt,  sufficient 
to  constitute  a good  petitioning  creditor’s  debt.  Bailey^ 
J.,  delivered  the  judgment  of  the  court,  and  it  was  held 
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that  the  property  passed  to  the  two  trustees  who  executed  1862. 
the  deed.  In  speaking  of  the  effect  of  the  release  of  the 
debt  he  sa3^s,  I entertained  a doubt  for  some  time  Toronto 
whether  the  deed  would  operate  as  a release  of  the  debt  ^ccies. 
due  to  Barr,  (the  trustee  who  sued  out  the  commission,) 
unless  the  personal  estate  was  handed  over.  But,  on 
consideration,  I am  satisfied  that  the  deed  is  not 
inoperative  on  that  ground.  Barr  & Hudson  have  got 
all  that  the  deed  stipulated  to  give  them,  if  they  think 
fit  to  take  it.  The  release  is  in  consideration  of  the 
assignment ; and  it  is  therefore  an  operative  deed.  The 
debt  was  thereby  extinguished,  and  it  follows  that  the 
commission  cannot  be  supported.” 

In  the  more  recent  cases  of  Janes  v.  Wliitbread,  and 
Qoates  v.  Williams,  the  deeds  of  assignment  contained 
the  clauses  of  release  to  the  debtor,  but  no  question  was 
made  to  the  court  about  that  provision  making  void  the 
deeds ; and  yet  it  is  obvious^  that  if  it  had  been  con- 
sidered that  such  a provision  would  avoid  the  deeds,  the 
point  would  have  been  taken.  I think  -we  must  take  it 
for  granted  the  profession  in  England  did  not  suppose 
that  point  an  open  question  at  that  time,  and  we  can 
scarcely  think  the  profession  there  were  ignorant  of  the 
views  entertained  upon  this  side  of  the  Atlantic, 
especially  as  Mr.  Justice  Story's  works  are  accepted 
there  as  standards. 

Some  of  the  cases  cited,  and  many  others  which 
might  be  mentioned,  were  cases  of  traders  providing  for 
an  equal  distribution  of  their  effects  among  their  credit- 
ors ; and  it  may  be  said  the  case  before  us  provides  for 
an  unequal  distribution  among  Banney's  creditors,  and 
therefore  stands  upon  a different  footing.  If  this  question 
were  propounded  for  the  first  time — that  is  a debtor 
claiming  a release  of  debts  due  by  him,  or  providing  for 
the  exclusion  of  such  creditors  as  refused  to  accept  of 
the  assignment  upon  those  terms,  I think  I should  hold 
that  it  was  a stipulation  so  far  for  the  benefit  of  the 
12  VOL.  II. 
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1862.  debtor  that  would  render  the  deed  void  under  the 
Statute  of  Frauds ; but  when  I see  that  in  cases  of  traders 

Toronto  courts  in  England  constantly  uphold  these  assign- 

Eccies.  ments,  containing  releases  by  the  creditors,  whereon  the 
deed  itself  is  not  avoided,  on  the  ground  of  the  deed 
itself  being  an  act  of  bankruptcy : and  when  I see  that 
in  cases  of  persons  not  traders,  the  courts  constantly 
say  that  a person  may  select  any  class  of  creditors,  or 
any  particular  creditors,  and  pay  them  to  the  exclusion 
of  all  others,  and  that  the  only  question  is,  whether  the 
debtor  has  honestly  given  up  his  property  to  his  creditors, 
then  I am  forced  to  the  conclusion  that  the  tone  of 
authority  is  that  the  provision  for  a release  being  given 
on  the  one  side,  is  the  consideration  for  suurrendering 
the  property  by  the  debter  upon  the  other  side.  If  the 
transfer  of  the  property  can  be  held  to  be  done  for  a 
legal  consideration,  then,  of  course,  the  case  does  not 
fall  within  the  Statute  of  Frauds. 

Judgment.  -g  ^ provision  in  the  deed  before  us  not  common 

in  these  assignments,  and  that  is,  in  case  any  of  the 
parties  of  the  third  part  do  not,  within  the  time 
specified,  come  in  and  execute  the  deed,  then  the  shares 
which  such  creditors  would  have  received  shall  be  paid 
over  to  those  creditors  who  do  execute  the  deed. 

At  the  time  the  deed  in  this  case  was  made,  the  law 
of  Upper  Canada  remained  the  same  as  it  was  when 
Taylor  v.  Whittemore  ,ras  decided,  persons  who  were 
traders,  and  those  who  were  not  traders  being  upon  the 
same  footing,  and  also  leaving  a debtor  the  power  of 
saying  in  what  order  he  would  pay  his  creditors  with 
his  property.  No  doubt  it  is  true  that  very  many  deeds 
of  a similar  character  to  the  present  have  been  executed 
and  acted  upon,  and  much  real  and  personal  property 
have  changed  hands  under  them,  and  I should  say  under 
the  idea  of  the  profession  generally,  there  was  no  fraud 
apparent  upon  the  face  of  such  deeds.  Perhaps  it  was 
unfortunate  that  the  point  has  been  suggested,  and  that 
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opinions  to  the  extent  they  have  been  should  have  been 
given ; and  then,  again,  perhaps  it  is  fortunate,  in  order 
to  settle  the  law,  and  leave  no  doubt  upon  past  transac- 
tions. 

I think,  therefore,  the  judgment  should  he  affirmed. 

Spragge,  Y.  C. — My  brother  Esten  and  myself 
agree,  generally,  in  our  views  as  to  the  law  upon  the 
point  principally  in  question. 

It  is  of  course  conceded  that  the  debtor  had,  as  the 
law  stood  at  the  time  this  assignment  was  made,  the 
right,  although  he  was  insolvent,  of  preferring  one  or 
more  creditors  to  others.  His  doing  so  did  not  contra- 
vene the  statute  of  Elizabeth ; it  is  not  hindering  or 
delaying  his  creditors  within  the  meaning  of  the  statute. 
What  has  been  done  by  this  assignment  is  to  give  a 
preference  to  creditors,  large  in  number,  and,  as  I should 
judge,  large  in  amount,  leaving  the  surplus,  if  any,  to 
bs  divided  rateably  among  the  other  creditors,  and 
imposing  a condition  to  their  receiving  such  rateable 
share  that  they  shall  release  the  debtor. 

It  is  admitted  that  in  the  absence  of  authority  such  a 
deed  is  void  under  the  statute;  it  imposes  such  an 
unreasonable  condition  upon  those  who  may  come  in 
after  the  preferred  creditors  as  to  be  a hindering  and 
delaying  of  them. 

It  is  not  unreasonable  if  an  insolvent  transfer  to 
trustees  all  his  assets  for  the  general  benefit  of  his 
creditors,  that  he  should  require  in  return  that  they 
shall  grant  him  a release.  This  is  in  the  spirit  of  the 
Bankruptcy  Laws,  and  if  there  be  some  exceptions  to 
the  assets  being  for  the  general  benefit  of  all  creditors, 
it  may  still  be  not  unreasonable,  and  still  within  the 
spirit  of  the  Bankruptcy  Laws ; but  that  I apprehend 
must  depend  upon  the  extent  to  which  the  exception  is 
carried.  The  law  recognises  certain  preferences  as 
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reasonable  and  right,  and  does  in  bankruptcy  prefer 
certain  creditors ; and  if  the  like  preferences  are  given 
in  a voluntary  assignment,  there  is  no  reason,  that  I can 
see,  why  they  should  be  held  to  invalidate  the  deed ; for 
that  which  is  in  accordance  with  the  policy  of  one 
statute  cannot  be  said  to  be  a fraud  under  another  ; and 
it  may  probably  not  be  necessary  that  the  preferences 
should  be  precisely  the  same  as  obtained  in  bankruptcy,  if 
they  are  substantially  in  the  same  spirit. 

So  far  the  court  would  have  something  tangible  to  go 
upon,  in  holding  such  assignments  not  avoided  by  the 
statute  of  Elizabeth.  But  when  an  insolvent  discards 
altogether  that  which  is  recognised  as  just  and  equitable 
in  bankruptcy,  and  chooses  to  substitute  his  own  caprice, 
or  to  consult  his  own  personal  or  family  advantage,  and 
to  postpone  to  these  considerations  the  just  rights  of 
creditors,  he  places  himself,  it  seems  to  me,  out  of  the 
protection  of  the  principle  upon  which  assignments  are 
Judgment.  which  provide  for  a rateable  distribution  wholly, 

or  with  such  preferences  substantially  as  obtain  in  bank- 
ruptcy. 

It  must  surely  be  competent  to  the  court  to  draw  the 
line  somewhere ; otherwise  the  court  must  feel  bound  to 
uphold  whatever  disposition  an  insolvent  may  make  of 
his  estate  by  assignment,  however  unreasonable  or 
unjust.  If  the  insolvent  does  not  stipulate  for  a formal 
release  to  himself,  the  creditor  is  in  a very  different 
position,  because,  with  the  debtor’s  right  to  prefer  one 
creditor  over  another,  he  might  be  content  to  come  in^ 
although  the  preferences  might  be  unreasonable,  because 
he  might  get  something  under  the  assignment ; and  at 
all  events  his  position  as  to  his  debtor  otherwise  would 
not  be  prejudiced,  but  with^  a clause  of  release  his  posi- 
tion is  very  different.  He  may  get  something,  or  he 
may  get  nothing,  for  all  may  be  absorbed  by  the 
unreasonable  preferences  given,  and  it  is  generally 
impossible  to  tell  before  hand  how  the  estate  may  turn 
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out.  This  alternative  then  is  presented  to  him,  to  1862. 
become  a party  to  an  instrument  which  unjustly  prefers 
others  to  himself,  and  at  the  same  time  to  forego  all  Toronto 
other  claims  against  the  debtor’s  estate,  or  not  to  come 
in  at  all.  I cannot  help  feeling  strongly  that  such  an 
assignment  does  hinder  and  delay  creditors  within  the 
spirit  and  meaning  of  the  act ; while  a fair  and  just 
assignment  has  no  such  effect,  but  tends  to  promote 
equality  of  payment,  and  may  therefore  be  properly 
upheld,  even  though  it  stipulate  for  a release. 

I do  not  think  the  circumstance  of  there  being  no 
Bankruptcy  Law  in  Upper  Canada  can  make  a difference 
in  favour  of  an  unfair,  unreasonable  assignment.  If 
there  were  no  Bankruptcy  Law  in  England,  it  may  well 
be  doubted,  I think,  whether  any  preference  at  all  would 
not  be  held  to  invalidate  a voluntary  assignment,  with  a 
clause  of  release ; but  I think  it  would  be  right  to  uphold 
in  Canada  such  assignment  as  came  fairly  within  the 
principles  of  English  law.  But  I think  the  assignment 
in  question  transgresses  those  principles  in  substance 
and  in  spirit,  and  to  a degree  that  renders  it  very  unjust 
to  the  general  creditors. 

There  is  another  reason,  founded  upon  public  policy, 
which  I think  should  operate  against  sustaining  such 
assignments  as  the  one  in  question.  If  an  insolvent  can 
only  stipulate  for  a release  when  he  makes  a just  distri- 
bution of  his  estate,  he  will  be  careful  to  make  such  just 
distribution ; and  thus  equality,  which  the  law  favours, 
will  be  promoted,  and  a very  salutary  check  will  be 
imposed  upon  the  giving  of  unfair  and  unreasonable 
preferences:  whereas,  if  his  assignment  will  be  held 
valid,  whether  the  distribution  thereby  made  of  his 
estate  be  just  or  unjust,  he  at  the  same  time  stipulating 
for  a release  to  himself,  as  the  price  of  coming  in  under 
the  assignment,  a powerful  motive  for  making  a just 
assignment  will  be  taken  away.  I speak,  of  course,  of 
the  policy  of  the  law,  apart  from  the  act  against 


94 


ERROR  AND  APPEAL  REPORTS. 


1862.  fraudulent  preferences,  passed  since  the  assignment  in 
' — ^ — * question  was  made. 
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Eccies.  I do  not  think  that  the  question  is  concluded  by  the 
authorities.  They  show,  indeed,  that  a stipulation  for 
a release  does  not  per  se  invalidate  an  assignment  by  an 
insolvent,  for  the  benefit  of  his  creditors ; but  I think 
they  do  not  shew  that  an  assignment  containing  such 
stipulation,  and  giving  unjust  and  unreasonable  prefer- 
ences, will  be  sustained. 

In  the  case  of  Rex.  v.  Watson.,  referred  to  by  my 
brother  Ilagarty,  in  his  learned  and  elaborate  judgment 
in  the  court  below,  as  the  only  express  decision  in 
England  that  he  had  seen,  there  were  no  preferred 
Judgment,  creditors,  and  the  circumstance  is  made  a ground  for 
sustaining  the  assignment.  The  language  of  the  court 
is,  There  is  certainly  no  fraud  in  this  case  affecting 
the  assignment,  which  has  been  made  for  the  equal 
benefit  of  all  the  creditors.”  This  is  a very  common 
arrangement,  which  it  would  be  very  injurious  to  disturb, 
when  there  has  been  no  commission  [of  bankruptcy.”] 

Richards  and  Hagarty,  JJ.,  concurred  in  the 
views  expressed  by  his  lordship  the  Chief  Justice. 

Per  Our. — Appeal  dismissed  with  costs.  [Esten  and 
Spragge.  V.  CC.,  dissenting.] 
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[Before  the  Bon,  Sir  J.  B.  Bohinson,  Bart.,  0,  J,; 
the  Hon.  W,  H.  Draper,  Q.  B.,  Q.  P.;  the  Hon.  Mr. 
Justice  McLean;  the  Hon.  Vice-Qhaneellor  Bsten;  the 
Hon.  Mr.  Justice  Burns;  the  Hon.  Mr.  Justice  Richards, 
and  the  Hon.  Mr.  Justice  Hagarty.~\ 


On  an  Appeal  from  a Decree  of  the  Court  of  Chancery. 


The  Bank  of  Upper  Canada  v.  BROuan. 

Mortgagor — Mortgagee — Sale  of  equity  of  redemption. 

Held,  reversing  the  decree  of  the  court  below,  that  the  provision  in 
the  statute  12  Viet.,  ch.  73,  sec.  1,  (Consol.  Stats,  of  U.  C.,  ch.  22, 
sec.  357,)  which  authorises  the  sale  under  execution  of  an  equity 
of  redemption,  applies  only  where  the  execution  is  against  the 
mortgagor  himself,  and  on  an  execution  issued  against  his  lands. 

[Esten,  V C.,  dissenting.] 

This  was  an  appeal  by  the  Bank  of  Upper  Canada, 
the  defendants  in  the  court  below,  from  a decree  by  statement, 
which  a demurrer  put  in  by  them  had  been  overruled, 
and  relief  given  against  them. 


The  bill  in  the  court  below  was  filed  by  Seeker 
Brough,  against  the  Bank  of  Upper  Canada,  setting 
forth,  that  in  the  month  of  May,  1853,  plaintiff  pur- 
chased from  Messrs.  Strachan  and  Fitzgerald  certain 
building  lots  in  the  city  of  Toronto,  upon  which  he  had 
made  a cash  payment  or  instalment  at  the  time  of  the 
sale,  and  executed  to  the  vendors  a mortgage  in  fee 
upon  the  same  lands,  to  secure  payment  of  the  balance 
of  purchase  money,  being  the  sum  of  £1,012  10s.,  on 
the  25th  of  May,  1861,  with  interest  thereon  in  the 
meantime  half-yearly.  That  plaintiff  subsequently  sold 
and  conveyed  these  lands,  subject  to  the  mortgage,  to 
one  Bobinson ; that  Robinson  afterwards  sold  and  con- 
veyed in  like  manner  to  Samuel  Zimmerman,  who  died 
in  the  month  of  March,  1857,  seised  of  the  said  lots, 
subject  to  the  said  mortgage  to  Strachan  and  Fitzgerald, 
and  that  the  estate  and  interest  of  Zimmerman  therein 
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1862.  became  assets  in  the  hands  of  his  personal  representa- 
tives  for  the  satisfaction  of  his  debts. 

Bank  of  U.O 
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Brough. 

The  bill  further  alleged  that  Zimmermariy  at  the  time 
of  his  death,  was  largely  indebted  to  the  defendants, 
who  subsequently,  and  in  the  year  1858,  instituted  pro- 
ceedings at  law  against  his  executors,  and  recovered 
judgment  for  a large  amount,  and  such  proceedings 
were  taken  upon  such  judgment  that  on  the  27th  of 
August,  1859,  all  the  estate  of  Zimmerman^  at  the  time 
of  his  death,  was  sold  by  the  sheriff,  under  a writ  of 
venditioni  exponas;  and  that  the  defendants,  acting 
through  their  solicitor  and  agent,  Clarhe  Ciamhle^  became 
the  purchasers  thereof,  and  immediately  thereafter  the 
same  lands  were  conveyed  by  the  sheriff  to  the  defend- 
ants, subject  only  to  the  said  mortgage  to  Strachan  and 
Fitzgerald. 

statement.  The  bill  then  submitted  that  as  such  purchasers  and 
owners  of  the  premises,  the  defendants  were  bound  to 
indemnify  the  plaintiff  from  the  mortgage,  and  all  pay- 
ments and  other  liabilities  in  respect  thereof — it  was 
their  duty,  from  the  time  they  became  such  purchasers 
thereof,  to  pay  all  interest  as  it  became  due  under  the 
mortgage,  but  that  they  had  not  done  so,  and  that  all 
interest  thereon  was  in  arrear  since  the  25th  November, 
1859,  including  the  sum  which  fell  due  on  that  day ; 
and  that  the  mortgagees  had  called  upon  plaintiff  to  pay, 
and  insisted  upon  his  paying  the  said  arrears,  and  had 
threatened  to  compel  plaintiff  to  pay  the  principal  money 
secured  upon  their  mortgage  when  it  became  due. 

The  prayer  of  the  bill  was,  that  the  defendants  might 
be  ordered  to  pay  the  interest  accrued  due,  and  the 
principal  money  so  soon  as  the  same  should  become 
payable. 

To  this  bill  the  defendants  put  in  a demurrer  for  want 
of  equity. 


ERROR  AND  APPEAL  REPORTS.  97 

Upon  argument,  the  court  overruled  the  demurrer,  1862. 
and  declared  the  defendants  bound  to  pay  off  the  mort- 
gage,  and  to  recoup  plaintiff  any  thing  he  had  paid,  and 
ordered  them  to  pay  the  same,  and  the  costs  of  the  suit. 

From  this  decree  the  defendants  appealed. 

Mr.  J,  H,  Cameron^  Q.  0.,  and  Mr.  Bennett  for  the 
appellants. 

It  is  admitted  that  if  an  owner  sell  land  which  is  sub- 
ject to  a mortgage,  the  vendor,  being  also  the  mortgagor, 
will  stand  in  the  relation  of  surety  to  the  assignee  or 
purchaser;  this  rule  extends  no  further,  however,  and 
the  assignee  of  the  assignee,  or  a purchaser  could  not, 
under  such  circumstances,  be  looked  upon  as  a principal 
for  whom  the  mortgagor  'would  be  liable  as  surety. 

Here  the  plaintiff  is  not  entitled  under  the  provisions  of 
the  statute,  or  independently  thereof,  to  the  relief 
sought  by  his  bill,  and  given  him  by  the  decree  appealed  ■^’*®"™**^** 
from.  Independently  of  the  statute,  it  is  not  pretended 
that  any  such  right  accrues  to  the  plaintiff.  Turnhull 
V.  Simmons  (a)  shews  there  is  no  power  in  the  court  to 
decree  that  the  assignee  of  an  equity  of  redemption 
shall  discharge  the  mortgage,  and  no  case  has  been 
found  shewing  that  a mortgagor  can  compel  the  assignee 
of  his  assignee  to  indemnify  him  against  the  mortgage. 

The  covenant  to  pay  mortgage  money  does  not  run 
with  the  land.  There  is  neither  contract  nor  privity 
of  estate  between  a second  assignee  of  an  equity  of 
redemption  and  the  mortgagor,  unless  the  recent  statute 
has  worked  some  change  in  this  respect.  But  the  late 
act  has  not  effected  this  change. 

By  the  provisions  of  the  act  the  purchaser  of  an  equity 
of  redemption  at  sheriff’s  sale  is  only  subjected  to  the 
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(a)  6 Grant’s  Ch.  Rep.  G15. 
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1862-  same  liabilities  that  he  would  have  been 'subject  to  in 
' — case  he  had  purchased  from  the  mortgagor  himself. 

Bankofu.c.  utmost  liability  that  can  be  established,  and 

‘ more,  probably,  than  a strict  construction  of  the  act 
would  warrant.  The  statute  does  afford  one  remedy, 
and  the  mortgagor,  if  he  adopt  the  relief  afforded  by 
that  act  can  have  no  other,  this  relief  is  an  action  for 
the  mortgage  debt  and  interest  against  the  purchaser,  in 
case  the  mortgagor  has  been  compelled  to  pay  the  same 
to  the  mortgagee. 

The  facts  of  this  case  shew  the  propriety  of  the  court 
holding  that  the  remedy  of  the  mortgagor  is  confined 
to  what  the  statute  expressly  gives.  Here  the  bill  does 
not  negative  the  existence  of  a covenant  from  Robinson 
to  Zimmerman,  to  pay  off  the  mortgage  and  indemnify 
Zimmerman,  It  may  be  said  that  this  mode  of  pro- 
ceeding is  adopted  to  save  circuity  of  action,  and  if  so, 
, then  it  should  be  shewn  that  each  succeeding  party  was 

Argument.  ^ ...  . or./ 

liable  to  his  immediate  assignee.  Or  let  us  suppose  that 
a set-off  might  exist  by  subsequent  parties  as  to  their 
immediate  assignee,  it  may  be  that  the  bank  would  have 
a complete  answer  to  any  claim  which  Zimmerman' s 
estate  could  make,  although  no  such  answer  might  be 
available  to  the  claim  of  any  intermediate  party.  Burrett 
V.  Lynch;  (a)  Underhill  v.  Ellicomhe;  (b)  Antrobus  v. 
Davidson;  (e)  Yonge  v.  Reynell;  [d)  Jones  v.  Kearney;  (e) 
Cox  V.  Bishop,  (/)  were  also  referred  to  by  counsel. 

Mr.  Brough,  the  respondent,  in  person. — The  plain- 
tiff always  had  this  remedy  independently  of  the  statute. 
Then  under  the  statute  ; section  3,  of  the  original  act, 
merely  expresses  what  the  law  was  before,  at  least  so  far 
as  the  rules  of  the  court  of  equity  were  concerned. 
It  simply  makes  the  purchaser  of  the  equity  of  redemp- 
tion at  a sheriff’s  sale  a debtor  at  law,  and  gives  a right 


{a)  5 B.  & C.  589. 

(c)  3 Mer.  569. 

(e)  1 Dr.  and  War.  135. 


{b)  1 McL.  & Y.  450. 
{d)  9 Hare,  809. 

(/)  3 Jur.  N.  S.  499. 
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of  action  against  him.  All  the  mortgagor’s  equitable 
rights  remain  untouched,  but  in  addition,  a legal  remedy 
is  afforded  him. 

Tweedell  v.  Tweedell;  (a)  Cope  v.  Cope ; (h)  Close  v. 
Wilherforce;  (c)  Lucas  v.  Comerford ; {d)  Moore  v. 
G-reg;  {e)  Moxhay  v.  Inderivich;  (/)  Walker  v.  Bartlett; 
{g)  Humble  v.  Langston  ; (li)  Fagg  v.  Lohie  ; (^)  Tulk 
V.  Moxhay.  ( j ) 

Mr.  J.  H.  Cameron^  Q.C.,  in  reply.  If  principal  money 
not  due  and  assignee  transfers  equity  of  redemption  to 
another  person,  the  liability  of  the  assignee  is  at  an 
end,  and  yet  this  decree  would  make  a prospective 
charge  binding  upon  the  bank,  at  a time  when  they 
may  have  got  rid  of  all  liability. 

Draper,  C.  J.  C.  P. — [After  stating  the  facts  of 
the  case.] — The  statute  12  Vic.,  ch.  73,  first  enabled 
creditors  to  sell  the  interest  and  equity  of  redemption 
of  mortgagors  of  real  estate  in  Upper  Canada  on  writs 
of  fieri  facias  against  lands. 

The  first  section  authorises  the  sheriff  upon  any  fieri 
facias  lawfully  issued  against  the  lands  of  any  person 
who  may  be  a mortgagor,  to  seize  or  take  in  execution 
all  and  every  (in  like  manner  as  other  real  estate  might 
be  seized,  &c.,)  the  legal  and  equitable  estate,  right, 
title,  interest  and  property,  and  the  equity  of  redemption 
of  such  mortgagor  in  any  lands. 

The  second  section  declares  the  effect  of  the  seizure 
and  sale  to  be,  to  transfer  to,  and  vest  in,  the  purchaser, 
his  heirs  and  assigns,  all  the  legal  and  equitable  estate, 
&c.,  of  such  mortgagor,  of  the  lands  and  tenements  so 

(a)  2 B.  C.  C.  101.  (i)  2 Salk.  449. 

(c)  1 Beav.  112.  {d)  3 B.  C.  C.  IGG. 

(e)  2 Phil.  717.  (/)  1 Deg.  & S.  708. 

{g)  17  C.  B.  44G.  {h)  7 M.  & W.  517. 

(z)  3 Y.  & C.  9G.  (/)  2 Pliill.  774. 


1862. 


Bank  of  U.O. 


V. 

Brough. 


Judgment. 


100  ERROR  AND  APPEAL  REPORTS. 

1862.  seized,  &c.,  at  the  time  the  writ  was  placed  in  the 
sheriff’s  hands,  and  at  the  time  of  the  sale  to  vest  in  the 

Brough  P^^chaser,  his  heirs  and  assigns,  the  same  advantages, 
rights,  privileges  and  powers  as  such  mortgagor  would 
have  had  if  the  sale  had  not  taken  place  ; and  provision 
is  made  that  the  purchaser,  his  heirs  or  assigns,  may 
pay  off  any  incumbrance,  and  shall  thereupon  acquire 
the  same  rights,  &c.,  such  mortgagor  would  have  posses- 
sed in  case  he  had  made  such  payment,  and  on  payment 
of  the  mortgage  money  to  the  mortgagee  by  the  purchaser 
he  shall  be  entitled  to  a certificate  of  payment  and 
discharge  which  shall  be  of  the  like  effect  and  shall  be 
acted  on  as  if  it  had  been  given  to  the  mortgagor,  his 
heirs,  executors,  administrators  or  assigns. 

The  third  section  authorises  the  mortgagee,  his  heirs 
or  assigns,  to  purchase  at  such  sale,  &c.,  to  acquire  the 
same  right  and  interest,  &c.,  as  any  other  purchaser 
Judgment,  flight  do,  provided  that  if  the  mortgagee  becomes  the 
purchaser  he  shall  give  the  mortgagor  a release  of  the 
mortgage  debt,  and  if  any  other  person  becomes  pur- 
chaser, and  the  mortgagee  enforces  payment  against 
the  mortgagor,  then  the  purchaser  shall  be  compelled  to 
re-pay  the  debt  and  interest  to  the  mortgagor,  and  in 
default  of  payment  within  one  calendar  month  after 
demand,  the  mortgagor  may  sue  for  the  same  in  an 
action  for  money  had  and  received,  and  until  re-payment 
the  debt  shall  be  a charge  on  the  lands  so  mortgaged 
and  sold.  These  clauses  are  consolidated  in  chapter  22 
of  the  Consolidated  Statutes  of  Upper  Canada,  sections 
257-8-9.  It  is  to  be  observed  that  the  words  heirs, 
executors,  administrators  or  assigns  are  not  either  of 
them  “^used  in  connexion  with  the  term  mortgagor 
except  at  the  end  of  the  second  section.  It  may  be 
observed  that  section  4 of  12  Victoria,  chapter  73,  is 
not  enacted  in  the  consolidation  of  this  act,  but  the 
provisions  of  the  Consolidated  Statute,  chapter  22,  are 
left  to  the  General  Interpretation  Act,  chapter  2 of 
the  Consolidated  Statutes  of  Upper  Canada.  The  12th 
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section  of  this  act,  the  only  one  that  can  have  any  1862. 
hearing,  is  not  applicable,  for  the  three  sections  above 
referred  to  (257,  258  and  259  of  chapter  22)  do  not 
contain  the  word  “person.’'  If,  however,  I vras  simply 
construing  the  12  Victoria,  chapter  73,  I should 
arrive  at  the  same  conclusion,  for  I do  not  think  it 
would  he  “ consistent  or  reconcileahle  with  the  intent 
and  meaning  ” of  that  act  to  hold  that  when  the 
mortgagor  is  described  in  its  provisions,  (that  is 

the  description  of  the  person)  should  he  held  to  apply 
to  the  mortgagor,  his  heirs,  executors,  administrators 
and  assigns. 

Looking  at  the  title  and  the  preamble,  and  the  precise 
language  of  the  original  act,  and  using  these  aids  for 
construing  the  Consolidated  Act,  as  we  think  we  are  not 
in  any  way  prevented  from  doing  by  the  Interpretation 
Act,  (ch.  2nd  of  the  Con.  Stats.,)  we  are  of  opinion  that 
the  enactment  in  question  only  authorises  the  sale  of  judgment, 
the  legal  and  equitable  estate,  &c.,  and  the  equity  of 
redemption  of  the  mortgagor,  on  a judgment  recovered 
against  him  and  on  an  execution  against  his  lands  and 
tenements.  Throughout  the  act,  when  the  interest  or 
estate  of  the  mortgagor  is  spoken  of,  and  when  any 
reference  is  made  to  the  effect  of  a sale,  and  to  the 
consequence  which  under  particular  circumstances  may 
follow,  the  mortgagor  alone  is  referred  to,  and  the 
possibility  that  his  interest  and  equity  of  redemption 
may  have  been  conveyed  by  him  to  a third  party,  is 
never  apparently  contemplated  ; tending  so  far  at  least 
to  show  that  the  object  of  the  act  was  not  to  subject 
equities  of  redemption  to  sale  under  a common  law 
execution,  excepting  in  the  hands  of  the  mortgagor 
upon  whose  mortgage  they  arose,  and  upon  a judgment 
against  him.  The  act  does  not  even  provide  that  the 
equity  of  redemption  of  a deceased  mortgagor  may  be 
sold  for  his  debts,  upon  a judgment  against  either  his 
executors  or  administrators,  or  even  against  his  heirs 
in  an  action  on  a specialty  debt  of  his,  conceding  that 
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1862.  such  an  action  is  maintainable.  It  does  not  seem  to 
Bl^kSiTc  possible  case  that  the  assignee  by 

Brough  from  the  original  mortgagor  of  the  equity  of 

redemption  might  afterwards  mortgage  that  equity  for 
his  own  debt,  and  might  have  a judgment  recovered 
against  him  on  w^hich  an  execution  against  his  lands 
and  tenements  might  be  issued;  he  would  have  an 
equitable  right  to  redeem  arising  out  of  his  own  mort- 
gage, and  the  rights  of  the  first  mortgagor  would  also 
be  vested  in  him;  and  yet  to  hold  that  the  last  created 
equity  of  redemption  could  be  sold  on  a fieri  facias^ 
would  be  more  like  a supplementary  enactment  than  a 
construction  of  the  act  in  its  present  shape.  We  think 
it  safer  and  more  consistent  with  the  intention  of  the 
legislature,  to  limit  the  operation  of  the  statute  to  the 
case  which  its  language  plainly  defines,  namely,  the 
legal  and  equitable  estate,  right,  title,  interest  and 
property  and  equity  of  redemption  of  a mortgagor, 
Judgment.  OD  a Writ  of  execution  issued  against  his  lands  and 
tenements.  The  present  bill  is  founded  on  an  equity 
assumed  to  arise  from  the  fact  that  the  equity  of 
redemption  originally  vested  in  the  plaintiff  as  mort- 
gagor of  certain  lands  (of  which  he  had  been  previously 
seised  in  fee  simple)  was  sold  and  assigned  by  him ; and 
that  by  virtue  of  a sale  by  the  sheriff,  on  an  execution 
against  a subsequent  assignee,  the  equity  of  redemption 
became  vested  in  the  defendants.  We  do  not  adopt  this 
latter  view  of  the  effect  of  the  sheriff’s  sale  and  con- 
veyance to  the  Bank  of  Upper  Canada.  Without  the 
aid  of  some  statutory  enactment  it  is  clear  that  this 
equity  could  not  be  the  subject  of  a common  law  execu- 
tion, and  we  are  of  opinion  the  statute  does  not  extend 
to  a case  like  the  present,  where  the  judgment  and 
execution  on  which  the  sale  took  place  are  not  against 
the  original  mortgagor. 

This  is  the  judgment  of  all  the  judges  who  heard  the 
case  argued,  except  my  brother  Esten,  who,  I believe, 
adheres  to  the  opinion  expressed  in  the  court  below. 
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The  decree,  therefore,  must  be  reversed  and  the  plain- 
tiff’s bill  be  dismissed. 


1882, 


Bank  of  U.  C. 


V. 

Brough. 

Esten,  V.C. — The  appellants  object  to  this  decree 
on  the  grounds : — 


1st.  That  the  only  remedy  available  to  the  mortgagor 
when  the  equity  of  redemption  has  been  purchased  at 
sheriff’s  sale  is  that  provided  by  the  statute,  namely, 
to  pay  the  debt  and  demand  its  re-payment  from  the 
purchaser,  and  if  not  re-paid  to  bring  an  action  for  its 
recovery,  and  to  have  a lien  for  it  on  the  estate  in  the 
meantime. 


2nd.  That  the  relation  of  principal  and  surety  has 
not  been  constituted  between  these  parties  so  as  to 
entitle  the  supposed  surety  to  the  relief  which  the 
decree  affords  him  against  the  supposed  principal. 

Judgment. 

With  reference  to  the  first  ground  it  is  urged,  that 
when  a statute  creates  a right  and  prescribes  a remedy, 
that  remedy  and  that  alone  can  be  pursued,  and  some 
cases  were  cited  in  support  of  that  proposition  the 
correctness  of  which  as  a general  rule  may  be  conceded. 

I think,  however,  it  is  a rule  that  prevails  only  at  law. 

The  proposition,  I apprehend,  is  universally  true,  that 
when  the  relation  of  principal  and  surety  is  created, 
although  it  may  be  by  an  act  of  parliament  creating  a 
right  and  prescribing  a remedy,  the  Court  of  Chancery 
will  administer  the  equity  of  compelling  the  principal  a 
priori  on  a bill  quia  timet  to  discharge  the  debt  and 
save  the  surety  from  a suit.  Thus  on  a bond  made  by 
principal  and  surety,  the  legal  remedy  of  the  creditor  is 
to  sue  both  or  one,  and  if  he  sue  the  surety  he  in  turn 
must  sue  the  principal.  Equity  finds  this  state  of 
things,  but  in  order  to  prevent  circuity  or  multiplicity 
of  actions,  and  in  order  to  gaurd  the  surety  against  a 
danger  of  indefinite  duration,  gives  direct  relief  against  • 
the  principal  by  compelling  him  to  pay  the  debt  to  the 
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1862.  creditor ; and  I apprehend  if  a court  of  equity  found 
state  of  things,  although  arising  under  a 
a new  right  and  prescribing  a remedy, 
the  same  relief.  Thus,  if  the 
statute  imposing  the  composition  in  lieu  of  statute 
duty,  had  provided  that  the  composition  should  be 
paid  by  one  of  two  parties,  but  if  paid  by  one  he 
should  be  indemnified  by  the  other ; I have  no  doubt 
a court  of  equity  would  compel  the  latter  at  the  suit 
of  the  former  to  pay  the  composition,  and  save  him 
harmless  ; and  although  the  act  giving  a remedy  by  dis- 
tress and  therefore  prohibiting  an  action  might  be 
thought  also  to  prohibit  a similar  equity,  yet  I should 
think  otherwise,  and  that  even  in  this  case  the  court 
would  entertain  the  suit  of  the  party  entitled  to  indem- 
nity to  compel  the  other  party  to  pay  the  composition 
and  save  his  goods  from  being  distrained  ; and  of  course 
the  objection  would  not  apply  to  a case  where  it  was 
Judgment,  provided  that  an  action  might  be  maintained  as  in  the 
present  instance.  It  was  then  urged  that  if  the  mort- 
gagor paid  the  debt  and  brought  an  action  for  its 
recovery,  defences  might  exist  to  such  an  action  by 
way  of  set-off  or  otherwise.  This  objection,  I think,  is 
much  more  untenable  than  the  former.  There  is  no 
possible  defence  that  could  be  made  at  law  to  such  an 
action  that  would  not  be  equally  available  in  equity 
to  a bill  quia  timet,  Nay,  a court  of  equity  would 
probably  allow  many  defences  which  a court  of  law  could 
not  recognise.  Equity  recognises  and  gives  effect  to 
every  legal  set-off,  and  to  many  that  are  not  legal  but 
merely  equitable.  If  the  surety  should  owe  a debt  to 
the  principal,  he  could  not  compel  him  to  pay  a debt  for 
which  he  was  surety  and  exonerate  him  without  first 
paying  his  own  debt.  I am  satisfied  that  there  is  no 
possible  defence  which  could  be  raised  to  an  action  by 
the  mortgagor  which  would  not  be  equally  available  as 
a defence  to  a bill  quia  timet  for  payment  of  the  mort- 
•gage  and  the  exoneration  of  the  mortgagor,  and  proba- 
bly many  other  defences  would  be  open  to  him  upon 
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such  a bill  in  equity  that  a court  of  law  could  not  allow.  1863. 
In  fact  the  purchaser  would  have  a right  to  insist 
he  could  not  on  such  a hill  stand  in  a worse  position  for 
any  purpose  than  if  the  mortgagor  had  paid  the  debt 
and  then  sued  him  for  its  re-pajment.  I therefore  do 
not  feel  much  pressed  by  this  argument.  The  suit 
probably  could  not  be  instituted  until  a demand  had  been 
made  upon  the  purchaser,  and  thirty  days  had  elapsed 
without  its  having  been  complied  with.  I think  much 
more  weight  is  due  to  the  point,  which  was  not  how- 
ever very  distinctly  raised  in  the  argument,  that  the 
relation  of  principal  and  surety  was  not  constituted 
between  these  parties.  For  this  position  the  case  of 
Antrohus  v.  Duncan  {a)  was  cited.  In  that  case  the 
suit  was  not  by  the  surety  but  against  him  : that  is,  so 
far  as  his  immediate  contract  was  concerned,  and  as 
regards  the  general  transaction,  it  was  a mere  dealing 
by  one  party  with  another  through  the  medium  of  an 
agent,  for  whose  acts  he  was  of  course  responsible,  and  judgment, 
who  in  his  turn  was  bound  to  indemnify  the  princi- 
pal. But  of  course  the  equity  does  not  apply  to  such  a 
case,  and  if  it  did  not  apply  to  the  principals,  who 
were  the  army  agents,  it  could  not  of  course  apply 
to  the  defendant,  who  was  the  personal  representative 
of  their  surety.  The  important  points  which  appear  to 
me  to  arise  in  this  case  are — 1st.  Whether  the  act  of  12 
Victoria,  ch.  73,  applies  to  assignees  of  the  mortgagor; 
and,  2nd,  if  it  does,  whether  the  relation  of  principal 
and  surety  is  constituted  between  the  mortgagor  and  the 
purchaser  at  sheriff’s  sale.  The  learned  counsel  for  the 
appellants  did  not  argue  that  the  act  applied  only  to 
equities  of  redemption  in  the  hands  of  the  mortgagor. 

Such  an  argument  would  have  been  fatal  to  his  clients’ 
title,  for  in  such  a case  the  sale  under  which  they  claim 
was  void.  The  question  does  not  appear  to  me  to  be 
free  from  difficulty.  Thus,  if  the  mortgagee  should 
himself  purchase  he  is  directed  to  give  a release  of  the 
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1862.  debt  wbicb  could  not  be  done  to  an  assignee  of  tbe 
b'"Tot^  equity  of  redemption.  Perhaps  a more  important  diffi 
Brough  ^y  terms  of  the  assignment  the 

mortgagor  may  be  bound  to  pay  the  mortgage  debt. 
Such  transactions  are  not  unfrequent.  In  such  a case 
if  he  did  pay  the  debt  it  would  not  be  just  that  it  should 
be  re-paid.  Under  such  circustances,  however,  it  is  not 
an  equity  of  redemption  which  is  transferred  but  the 
entire  estate,  the  full  value  of  which  the  assignee  has 
no  doubt  paid  to  the  mortgagor,  who  in  his  turn  has 
undertaken  to  discharge  the  mortgage.  I think,  how- 
ever, these  difficulties  may  be  overcome,  and  are  out- 
weighed by  the  strong  probability  which  exists  that  the 
legislature  could  not  have  intended  to  confine  the  act 
to  cases  in  which  the  equity  of  redemption  remained  in 
the  hands  of  the  mortgagor,  which  would  give  the  act  a 
very  limited  operation,  but  must  have  meant  it  to  extend 
to  cases  in  which  it  had  been  alienated  both  to  imme- 
Judgment.  diatc  and  remote  assignees.  Uo  injustice,  as  appears 
to  me,  could  result  from  this  construction.  If  the 
mortgagor  have  alienated  the  equity  of  redemption, 
and  it  were  the  intention  of  the  parties  that  the  pur- 
chaser should  discharge  the  mortgage,  then,  if  the  equity 
of  redemption  be  purchased  at  sheriff’s  sale,  and  the 
mortgagor  afterwards  be  compelled  to  pay  the  debt,  it 
is  probably  just  that  the  purchaser  should  re-pay  it. 
If,  on  the  other  hand,  the  mortgagor  have  undertaken 
to  pay  it,  and  have  received  the  fall  value  of  the  estate, 
or  if  any  intermediate  assignor  have  pursued  this 
course,  in  which  cases  respectively  the  mortgagor  or 
assignor  will  have  covenanted  to  pay  the  mortgage 
debt ; still  it  may  be  considered  that  the  equity  of 
redemption  only  passed,  and  ma.y  be  offered  for  sale  by 
the  sheriff,  and  that  the  covenant  for  payment  of  the 
mortgage  debt  was  collateral  and  to  be  enforced  by  the 
party  entitled  to  the  benefit  of  it  against  the  party 
liable  upon  it,  the  purchaser  at  sheriff’s  sale  meanwhile 
paying  the  mortgage  debt,  or  re-paying  it  to  the  mort- 
gagor, if  he  shall  have  been  compelled  to  pay  it. 
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Upon  the  other  question,  whether  the  relation  of  1802. 
principal  and  surety  is  constituted  between  the  mort^a- 

^ ” EankofTJ.C. 

gor  and  purchaser  at  sheriff’s  sale,  I entertain  much 
doubt.  In  deciding  this  case  I assumed  as  a proposi- 
tion universally  true,  that  wherever,  if  one  party  paid 
a debt,  he  was  entitled  to  be  indemnified  by  another 
party,  the  relation  of  principal  and  surety  was  constitu- 
ted between  the  two  parties.  I doubt  the  correctness 
of  this  proposition  stated  in  this  broad  way.  No 
doubt  the  party  entitled  to  indemnity  may  properly 
be  called  a surety,  and  the  party  obliged  to  indemnify 
may  be  called  the  principal  as  between  themselves ; but 
I question  whether  it  is  not  an  essential  element  in  a case 
for  such  equitable  relief  as  was  administered  in  this 
instance,  that  they  should  both  be  liable  to  the  creditor. 

When  the  supposed  principal  is  not  liable  to  the  credi- 
tor, it  may  be  very  true  that  as  between  him  and  the 
supposed  surety  he  is  a principal,  but  he  cannot  be  the 
principal  debtor,  quoad^  the  creditor,  because  as  to  him  jud<rment. 
he  is  no  debtor  at  all.  The  practice  is  in  such  cases 
for  the  surety  to  bring  the  principal  and  the  creditor 
before  the  court,  and  to  compel  the  principal  to  pay  the 
debt,  and  the  creditor  to  receive  it,  and  to  deliver  up 
the  securities  ; but  in  a case  where  the  supposed  prin- 
cipal was  not  liable  to  the  creditor,  it  appears  to  me  that 
the  creditor  might  demur  and  say  he  had  nothing  to  do 
with  him,  and  was  not  bound  to  receive  the  money  from 
him.  The  question  is,  whether  the  present  is  not  a case 
of  that  description.  The  act  creates  no  privity  between 
the  purchaser  and  the  mortgagee.  The  mortgagee  can- 
not sue  the  purchaser.  He  can  foreclose  his  equity  of 
redemption,  but  he  cannot  sue  him  for  his  debt.  The 
purchaser  is  not  liable  to  the  mortgagee,  and  the 
liability  of  the  estate  in  his  hands  wmuld  appear  insuffi- 
cient to  constitute  the  relation  which  is  necessary  to 
found  the  equitable  relief  administered  in  such  cases. 

It  would  seem  that  if  relief  is  to  be  given  to  the  mort- 
gagor in  such  cases  it  must  be  on  another  principle, 
namely,  that  as  the  act  has  provided  that  if  the  mort- 
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1862.  gagor  shall  be  compelled  to  pay  the  debt  the  purchaser 
must  re-pay  it  and  indemnify  him,  he  is  not  obliged  to 
BrJ'ugii  until  the  mortgagee  may  choose  to  sue  him,  when 
perhaps  the  purchaser  may  become  insolvent ; but  is 
entitled  on  the  principle  of  quia  timet  to  require  an 
immediate  settlement  in  order  to  protect  him  from  the 
possibility  of  loss.  And  I should  not  think  that  the 
purchaser  under  such  circumstances  could  object  that 
thereby  he  would  be  compelled  to  keep  the  estate  and 
pay  the  debt  against  his  will ; whereas  he  might  other- 
wise be  enabled  to  surrender  the  estate  and  avoid  pay- 
ment of  the  debt,  he  having  purchased  the  estate  and 
come  under  an  obligation  to  indemnify  the  mortgagor  so 
as  to  make  him  perfectly  safe.  These  observations 
would  go  to  prove  that  in  order  to  confer  a title  to  the 
relief  which  has  been  aclmiDistered  in  this  case,  it  is  not 
necessary  to  show  a privity  between  the  party  bound  to 
indemnify  and  the  creditor,  but  that  it  is  sufficient  to 
Judgment,  show  the  obligation  to  indemnify,  and  the  possibility 
that  through  the  delay  of  the  creditor  that  obligation 
may  become  of  no  avail.  It  is  obvious  that  the  mort- 
gagee may  delay  suit  until  the  interest  has  accumulated, 
so  as  to  render  the  estate  a defective  security,  and  then 
he  may  sue  the  mortgagor  on  the  covenant,  who,  on 
attempting  to  obtain  indemnity  from  the  purchaser,  may 
find  that  he  is  insolvent.  This  would  be  contrary  to  the 
intention  of  the  legislature,  which  meant  that  the 
mortgagor  should  be  perfectly  safe  after  the  equity  of 
redemption  had  been  purchased  at  sheriff ’s  sale.  Upon 
the  whole  I cannot  see  that  the  decree  is  wrong  on  this 
ground,  and  upon  the  other  grounds  I think  it  is  right, 
and  ought  to  be  affirmed,  and  the  appeal  dismissed  with 
costs. 
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1862. 

On  an  Appeal  from  an  Order  op  the  Court  op  Chancery.  -v-— ^ 

Re  Freeman,  Cragie  and  Proudfoot. 

Practice — Appealable  order — Costs. 

The  right  of  appeal  from  Chancery  is  confined  to  orders  or  decrees 
made  in  a cause  pending  between  parties;  where,  therefore,  an 
appeal  was  made  to  this  court  from  an  order  directing  the  taxation 
of  a solicitor’s  bill  against  his  client  in  a particular  mode,  the  court 
dismissed  the  appeal  with  costs. 

The  respondent,  although  he  may,  is  not  bound  in  such  a case  to  move 
at  an  earlier  stage  to  quash  the  proceedings. 

This  was  an  appeal  from  an  order  referring  back  the 
bill  of  Messrs.  Freeman,  Cragie  and  Proudfoot  for  taxa- 
tion by  the  master,  and  directing  the  mode  in  which  the 
taxation  should  be  had.  The  circumstances  are  stated 
in  the  report  of  the  case.  Chancery  Chambers  Reports, 
page  102. 

Mr.  Blake  for  the  respondents,  (the  solicitors,)  on  the 
matter  being  called  on,  objected,  that  this  was  not  an 
order  from  which  an  appeal  would  lie,  and  referred  to 
McQueen,  101-2. 

Mr.  Roaf,  contra,  submitted  that  this  was  not  a pro- 
per mode  of  taking  advantage  of  such  an  objection;  the 
proper  course  was,  by  application  to  quash  the  appeal 
without  suffering  the  appellant  to  incur  the  expense  of 
preparing  for  the  argument.  If  the  court,  therefore, 
should  be  of  opinion  that  the  appeal  would  not  lie,  no 
costs  would  be  given  on  the  dismissal. 

But  after  the  court  took  time  to  look  into  the  practice 
the  following  judgment  was  delivered  by 

Sir  J.  B.  Robinson,  Bart.,  C.  J. — This  is  an  appeal 
from  an  order  made  by  his  Honour  Vice-Chancellor 
Fsten,  on  the  22nd  of  February,  1861,  upon  a petition 
of  Messrs.  Freeman,  Cragie  and  Proudfoot,  Solicitors, 
to  the  court,  for  a direction  to  the  master  to  review  his 
report  and  certificate  made  upon  a reference  to  him  for 
taxation  of  certain  bills  of  costs  delivered  by  the 
solicitors  to  Daniel  Totten,  their  client. 
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1862.  The  Yice-Chancellor,  by  the  order  complained  of,  did 
refer  the  taxation  back  to  the  master  with  certain 

Re  Freeman,  . i • • • n i 

cragieand  directions,  bearing  principally  upon  the  point  whether 

Proudfoot.  ’ ° ^ T ^ ^ 

the  costs  of  taxation  should,  under  the  circumstances,  be 
borne  by  Totten  or  by  the  solicitors.  The  costs  of 
taxation  had  been  allowed  by  the  master  at  <£16  4s.  3d. 

It  is  objected  on  the  part  of  the  solicitors  that  this  is 
not  an  appealable  order.  The  grounds  on  which  Totten 
objects  to  it  apply  to  the  propriety  of  the  directions  given 
to  the  master  respecting  the  costs  of  taxation,  and  the 
costs  incidental  to  the  reference. 

We  think  the  proceedings  in  appeal  must  be  quashed 
under  the  10th  section  of  the  Appeal  Act,  on  the  ground 
that  this  is  not  an  appealable  matter,  there  being  no 
cause  pending  between  the  parties,  in  which  the  order 
complained  of  was  made. 

Judgment.  It  is  true  that  the  ninth  section  of  the  act  gives  an 

' appeal  “from  all  judgments,  orders,  and  decrees  of  the 

Court  of  Chancery,”  but  that  has  been  already  taken  to 
mean  judgments,  orders  and  decrees — whether  interlo- 
cutory or  final  in  a cause.  The  fifty-fourth  section  of 
the  act  shews  that  to  be  the  intention ; and  the  general 
principles  which  govern  appeals  in  equity  preclude  an 
appeal  from  such  an  order  as  this,  {a) 

Then,  besides  that,  this  is  an  order  made  upon  petition 
and  not  in  any  suit  upon  a bill  filed  ; the  subject  matter 
of  the  petition  and  order  is  such  that  an  appeal  does  not 
properly  lie  against  the  decision  of  the  court  upon  it, 
which  merely  affects  costs  proper  to  be  allowed  by  a 
taxing  officer. 

No  case  has  been  cited  in  support  of  this  appeal,  and 
both  principle  and  policy  are  against  it. 

Per  Oar. — Appeal  dismissed  with  costs. 


(a)  McQueen  on  Appeals,  ch.  1. 
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1862. 

On  an  Appeal  erom  a Decree  op  the  Court  of  Chancery. 

Carpenter  v.  The  Commercial  Bank  of  Canada. 

Collateral  Security — Defence  at  law — Plea  of  payment. 

A defendant  at  law  pleading  a plea  of  payment,  and  either  failing  or 
neglecting  to  establish  the  plea,  cannot  afterwards  set  up  the  same 
facts  as  a defence  to  a bill  in  equity  to  enforce  payment  of  the  j udg- 
ment  at  law. 

An  action  at  law  having  been  brought  upon  a promissory  note,  and  the 
defendant  having  pleaded  that  it  had  been  given  as  collateral 
security  for  another  debt,  which  had  been  paid,  but  adduced  no 
evidence  to  establish  this  fact,  was  held  precluded,  in  a suit  after- 
wards instituted  in  the  Court  of  Chancery  to  enforce  the  charge  of 
the  judgment  against  lands,  from  shewing  any  payment  prior  to 
the  time  of  plea  pleaded.  [Esten,  V.  C.,  dissentiente.^ 

The  bill  in  the  court  below  was  filed  by  the  Commercial 
Banh  of  Canada  against  Joel  Carpenter  and  Brian 
Carpenter.,  and  set  forth,  that  on  the  31st  of  May,  1859, 
the  plaintiffs  recovered  judgment  in  the  Court  of  Queen’s 
Bench  against  the  defendants  for  £1559  15s.  lOd. 
and  costs,  which  was  duly  registered  in  the  county  of 
Wentworth,  in  which  the  defendants  were  possessed  of  stateraent. 
certain  lands  (setting  them  forth) ; and  that  £100  14s. 

Id.  had  been  paid  on  account  of  such  judgment ; and 
prayed  payment  of  the  balance,  or  in  default  a sale. 

The  defendant  Brian  Carpenter  answered,  setting  up 
that  the  judgment  of  plaintiff  was  recovered  upon  a promis- 
sory note  made  by  the  other  defendant,  and  endorsed  by 
one  McKinstry  and  defendant  Brian  Carpenter.,  under 
the  circumstances  following : that  Joel  Carpenter.,  on 
the  21st  March,  1857,  was  and  for  some  time  previously 
had  been  carrying  on  business  as  a merchant  in  Hamilton, 
and  that  the  bank  held  notes  endorsed  by  him,  and 
which  they  had  discounted  for  him  to  a large  amount, 
which  notes  so  discounted  were  notes  of  his  customers ; 
that  a large  portion  thereof  had  been  settled  by  notes 
endorsed  by  other  persons ; and  that  the  note  so  endorsed 
by  defendant  was  delivered  to  and  accepted  by  the  bank 
as  collateral  security  for  the  balance  of  such  customers’ 
paper,  being  £3,000  ; it  being  alleged  by  the  bank  that 
one  half  of  such  balance  was  doubtful,  but  that  the  whole 
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1862.  thereof  had  since  been  paid : that  the  loss,  if  any,  had 
' — ' arisen  in  consequence  of  the  bank  neglecting  to  collect 
Com  Bank  moncj  duc  upon  the  other  notes  delivered  to 

the  bank  in  settlement  cf  the  greater  portion  of  such 
indebtedness. 

The  cause  had  been  heard  upon  a motion  for  decree. 
The  affidavit  of  the  managing  agent  of  the  bank  was 
read  on  behalf  of  the  motion  setting  forth  that  the 
defendant  Brian  Carpenter  was  not  personally  aware  of 
the  circumstances  under  which  the  note  was  given  to  and 
accepted  by  him  ; that  no  such  arrangement  as  alleged 
in  the  answer  was  made  ; that  the  only  payment  on 
account  thereof  was  the  sum  stated  in  the  bill ; and  that 
if  any  such  defence  had  existed  to  the  claim  of  the  bank, 
the  defendants  had  the  opportunity  of  urging,  and  did 
by  plea  and  at  the  trial  of  the  action  upon  the  note 
attempt  to  prove  and  urge,  but  without  effect,  all  the 
Judgment,  supposcd  dcfcnccs  Set  up  by  the  answer. 

The  defendants  both  made  affidavits  in  opposition  to 
the  motion  ; and  an  affidavit  of  McKinstry  was  also  read, 
in  which  he  swore  that  he  endorsed  the  note  for  <£1,500 
in  consequence  of  the  dissatisfaction  expressed  by  the 
bank  at  the  supposed  lapse  of  a guarantee  given  for  the 
amount  of  Carpenter  s discount  whilst  McKinstry  had 
been  manager  of  the  bank ; and  that  there  never  was 
any  intention  that  the  said  note  for  £1500  should  be 
held  for  any  other  purpose  than  the  protection  of  the 
balance  of  the  customers’  paper. 

Upon  the  hearing,  the  court  below  directed  that  “it 
should  be  referred  to  the  master  of  this  court  at  Hamilton, 
to  enquire  and  report  whether  the  note  on  which  the 
plaintiffs’  judgment  in  the  pleadings  mentioned  was 
recovered,  was  held  by  the  plaintiffs  as  a collateral 
security  merely,  then,  if  so,  for  what ; and  if  the  said  master 
shall  find  that  such  note  was  held  by  the  plaintiffs  as 
collateral  security  for  the  payment  of  any  other  promis- 
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sory  notes,  bills  of  exchange,  or  securities,  or  the  pay-  1862. 
ment  of  money,  then  said  master  is  further  to  enquire  and 

^ Carpenter 

report  whether  any,  and,  if  so,  what,  payments  J^nd 
the  sum  of  one  hundred  pounds  and  fourteen  shillings, 
credited  in  the  plaintiffs’  bill,  have  been  made  upon  the 
notes  upon  which  such  judgment  was  recovered,  or  upon 
such  judgment,  or  upon  the  promissory  notes,  bills  of 
exchange,  or  other  securities  for  the  payment  of  money 
as  collateral  security  for  which  such  first-mentioned 
notes  were  deposited,  since  the  pleading  by  the  said 
defendant  Brian  Carpenter  of  his  plea  of  payment  in 
the  action  at  common  law  in  which  such  judgment  was 
recovered ; and  in  the  event  of  the  said  master  finding 
that  enough  has  not  been  so  paid,  beyond  the  amount 
credited  in  the  plaintiffs’  bill  as  aforesaid,  to  satisfy  the 
said  judgment  of  the  plaintiffs,  the  said  master  is  to 
further  enquire  and  report  whether  the  defendants,  or 
either  of  them,  have  any  other,  and,  if  so,  what  other, 
lands,  tenements,  or  equitable  or  other  valuable  rights  judgment, 
or  interests  in  lands  or  tenements  in  the  county  of 
Wentworth,  besides  those  particularly  described  in  the 
plaintiffs’  bill,  and,  if  so,  whether  any  person  or  persons 
other  than  the  plaintiffs  has  or  have  any  lien,  charge,  or 
incumbrance  thereupon ; and  in  case  the  said  master 
shall  find  any  such,  then  he  is  to  cause  them  to  be 
Served  with  process  under  the  general  orders  of  this 
court  in  that  behalf,  and  is  to  proceed  to  take  an  account 
of  what  is  due  to  the  plaintiffs  and  such  other  incum- 
brancer or  incumbrancers  for  principal  money  and 
interest,  and  to  tax  to  them  their  costs  of  this  suit,  and 
to  settle  their  priorities.  And  this  court  doth  reserve 
the  consideration  of  further  directions,  and  of  the  costs 
of  this  suit,  and  of  all  subsequent  costs,  until  after  the 
said  master  shall  have  made  his  report.” 

From  this  decree  the  defendant  Brian  Carpenter 
appealed,  assigning  as  reasons  therefor,  first,  that  in 
and  by  the  said  decree  it  should  have  been  referred  to 
15  VOL.  II. 
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1862.  the  master  of  this  honourable  court  at  Hamilton,  in  case 
he  found  that  the  note  on  which  the  plaintiffs’  judgment 
Com^Bank  recovered,  as  mentioned  in  the  pleadings,  was  held 
by  the  plaintiffs  as  a collateral  security  for  the  payment 
of  any  other  promissory  notes,  bills  of  exchange,  or 
securities  for  the  payment  of  money,  to  enquire  and 
report  whether  any,  and,  if  so,  what  payments  beyond 
the  sum  of  £100  14s.,  credited  in  the  plaintiffs’ bill  of 
complaint,  had  been  made  upon  the  note  upon  which 
such  judgment  was  recovered,  or  upon  such  judgment, 
or  upon  the  promissory  notes,  bills  of  exchange,  or 
other  securities  for  the  payment  of  money  as  collateral 
security,  for  which  such  first-mentioned  note  was 
deposited  by  the  said  defendant  Brian  Carpenter  with 
' the  plaintiffs,  since  the  same  was  so  deposited  and  held 

by  the  said  plaintiff’s  as  such  collateral  security  as 
aforesaid. 


Judgment.  Secondly,  that  the  defendant  Brian  Carpenter 
being  surety  for  the  other  defendant  Joel  Carpenter  to 
the  said  plaintiffs,  is,  but  ought  not  to  be,  restricted  by 
the  Said  decree  in  this  cause  from  shewing  all  payments 
made  by  him  or  any  other  person  on  the  note  first 
mentioned,  or  on  account  of  the  securities  for  which 
such  first  mentioned  note  was  security,  to  the  said 
plaintiffs  since  he  became  such  surety  as  aforesaid, 
whether  the  same  were  made  before  or  after  the  plea 
by  the  defendant  Brian  Carpenter  in  the  action  at 
common  law. 

Thirdly,  that  such  last-mentioned  plea,  although 
assumed  and  declared  by  the  said  decree  to  be  a plea  of 
payment,  is  not  such  a plea  in  the  form  in  which  it  was 
pleaded  by  the  said  defendant  Carpenter^  nor  does 

the  said  plea  afford  any  evidence  that  the  said  defendant 
did  or  might  show  or  attempt  to  show  thereunder  any  pay- 
ment or  payments  to  the  extent  or  effect  of  preventing 
him  from  showing  in  this  cause  all  the  payments  made 
at  any  time  by  him  or  any  other  person  since  he  became 
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such  surety  as  aforesaid,  in  reduction  of  his  liability  1862. 
as  aforesaid.  ' — v — ' 

Carpenter 

V. 

Com.  Bank 

Mr.  Fitzgerald  for  the  appellant. 

Mr.  B.  Martin  for  the  respondents. 

Sir  J.  B.  Bobinson,  Bart.,  C.  J. — It  is  somewhat 
difficult  to  deal  with  this  case  so  as  to  attain  the  ends  of 
justice  without  seeming  to  violate  the  principle — which 
it  is  important  to  maintain — of  the  conclusiveness  of  the 
judgment  obtained  at  law  in  the  action  between  the 
parties  on  this  same  note  for  £1500. 

The  truth  of  the  case  appears  to  be,  that  in  the  action 
upon  the  note  there  was  clear  proof  of  the  allegation  in 
the  plea,  that  it  was  made  and  delivered  by  Brian 
Carpenter  as  security  for  his  son  Joel  Carpenter^ 
against  any  deficiency  not  exceeding  that  amount  that  judgment, 
might  accrue  in  the  collecting  the  notes  that  remained 
deposited  with  the  plaintiffs  after  the  withdrawal  of 
seven  thousand  pounds’  worth  of  the  notes,  for  which 
those  of  McKinistry  and  others  had  been  substituted. 

That  part  of  the  plea  was  not  only  not  proved,  but  it 
was  not  even  attempted  to  be  proved.  In  order,  however, 
to  make  the  plea  a defence  against  the  whole  or  any 
part  of  the  demand,  it  was  necessary  to  go  further,  and 
prove  what  the  plea  further  alleged,  that  payments  had 
been  made  on  the  notes  left  with  the  plaintiffs,  which 
the  note  of  the  defendants  for  £1500  was  to  secure,  and 
to  such  amount  as  either  left  nothing  due  to  the  plaintiffs 
upon  them,  or  not  so  much  as  entitled  the  plaintiffs  to  a 
verdict  for  the  full  amount  of  the  defendants’  note  for 
£1500.  But  the  fact  is,  that  no  attempt  whatever  was 
made  upon  the  trial  to  prove  any  payment  on  account 
of  the  £3000,  though  clearly  the  plea  admitted  such 
evidence,  and  therefore  the  verdict  at  the  trial  went 
properly  for  the  plaintiffs  for  tho  full  amount. 
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1862.  In  framing  the  postea,  however,  this  error  has  been 
committed — the  jury  are  made  to  negative  the  first 
^ V.  statement  in  the  plea,  namely,  that  the  £1500  note  was 
made  and  delivered  as  security  for  the  payment  of  the 
notes  amounting  to  £3000,  which  were  still  in  the  plain- 
tiffs’ hands,  to  he  collected  and  applied  in  payment  of  the 
debt  remaining  due  by  Joel  Carpenter.  Now  the  plea 
could  be  no  defence,  unless  that  allegation  is  true ; and 
if  that  had  been  in  fact  found  against  the  defendant, 
it  would  have  been  wholly  immaterial  whether  the 
customers’  notes  to  the  amount  of  £3000  had  been  paid 
or  not ; and  so  the  verdict  for  the  plaintiffs  upon  the 
plea  would  be  correct,  and  it  would  be  of  no  consequence 
that  the  jury  had  not  specially  found  one  way  or  the 
other  as  to  the  fact  of  payment.  The  trial  of  the  action 
on  the  £1500  note  took  place  before  the  learned  Chief 
Justice  of  the  Common  Pleas  ; and  upon  examination  of 
what  passed  at  the  trial,  it  is  quite  evident  that  the 
Judgment.  P^^tea  had  been  incorrectly  framed,  as  I have  stated ; 
for  it  was  clearly  proved  upon  the  trial,  and  not  contra- 
dicted by  any  testimony,  that  the  £1500  note  was  made 
and  delivered  as  security  for  the  payment  of  the  £3000 
of  notes  left  with  the  plaintiffs  by  Joel  Carpenter  ; but 
as  that  fact  alone  would  signify  nothing,  without  proof 
of  payment  of  the  £3000,  or  of  so  much  of  it  at  least  as 
would  go  to  show  that  the  plaintiffs  were  not  entitled  to 
recover  for  the  whole  amount  of  the  note,  the  verdict,  in 
the  absence  of  any  proof  whatever  of  payment  having 
been  made  on  account  of  the  £3000,  was  properly 
entered  for  the  plaintiffs,  though  not  on  the  ground  on 
which  the  postea  places  it. 

If  there  were  payments,  in  fact,  made  on  the  other 
notes,  which  would  have  shown  this  note  in  effect  to  be 
no  longer  recoverable  either  in  whole  or  in  part,  the 
'defendant  was  bound  to  show  it  on  the  trial  of  the 
common  law  action.  The  plea  allowed  and  called  for 
such  evidence,  if  it  could  have  been  given ; and  we  are 
bound  to  treat  the  verdict  and  judgment  for  the  plaintiffs 
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as  conclusive.  The  plaintiffs  in  their  bill  set  forth  the 
judgment;  the  defendant  in  his  answer  admits  it;  and 
the  judgment  was  also  proved  in  the  court  below. 


1862. 


Carpenter 

V. 

Com.  Bank. 


I do  not  think,  therefore,  that  it  should  have  been 
referred  to  the  master  to  enquire  whether  the  note  was 
given  to  secure  the  payment  of  the  £3000  still  due  by 
Joel  Carpenter  on  the  notes  deposited,  because  that 
question  is  disposed  of  between  these  parties  by  the 
judgment  entered  of  record,  which,  while  it  is  unreversed, 
is  conclusive  between  them,  no  fraud  in  obtaining  that 
judgment  having  been  proved  or  alleged.  The  plaintiffs, 
however,  have  acquiesced  in  the  decree,  and  the  defen- 
dant Brian  Carpenter  only  has  appealed,  and  on  the 
ground  that  payments  made  before  the  plea  pleaded,  as 
well  as  after  that  time,  should  be  credited  in  the  account 
to  be  taken  by  the  master.  No  doubt  if  at  any  time 
before  or  after  the  plea  there  have  been  collections  made 
by  the  plaintiffs  on  account  of  the  £3000,  which  would 
not  leave  a deficiency  as  large  as  the  amount  of  the 
£1500  note  to  be  made  up  by  Brian  Carpenter^  the 
plaintiffs  should  be  willing  in  the  accounts  to  give  to  the 
defendant  the  full  benefit  of  such  payments.  I have  no 
idea,  from  the  evidence  given  in  the  case,  that  payments 
to  that  extent  were  made  on  account  of  the  £3000  before 
the  plea  pleaded ; and  I think  it  scarcely  a matter  of 
doubt,  therefore,  that  there  is  nothing  substantial  in  the 
reasons  of  appeal. 


I think,  without  the  assent  of  the  plaintiffs,  we  ought 
not  to  admit  of  a reference  to  the  master  to  enquire 
whether  the  £1500  note  was  given  to  secure  the  payment 
of  so  much  of  the  £3000  due  by  Joel  Carpenter  or  not ; 
and  if  the  judgment  as  it  stands  should  be  taken  to  be 
conclusive  upon  that  point  against  the  defendant,  then 
there  would  be  nothing  to  be  enquired  of  but  payments 
made  since  the  trial  on  account  of  the  verdict ; for  the 
judgment  in  the  common  law  action,  so  long  as  it  stands, 
establishes  the  fact  that  there  is  no  connexion  between 
the  £1500  note  and  the  £3000  due  by  Joel  Carpenter* 
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1862.  I think  we  cannot  properly  do  otherwise  than  reverse 
' — ^ ' that  part  of  the  decree  which  refers  it  to  the  master  to 
com^Bank  whether  the  defendant’s  note,  on  which  judgment 

has  been  recovered^  was  held  by  the  plaintiffs  as  collateral 
security,  and  direct  that  it  be  referred  to  the  master  to 
enquire  whether  any  and  what  payments  have  been 
made  since  the  trial  of  the  common  law  action,  on 
account  of  the  verdict  given  in  that  action,  or  the  sum 
for  which  judgment  has  been  obtained ; and  I will 
suggest  that  on  account  of  the  manifest  error  in  entering 
up  the  judgment,  the  plaintiffs’  consent  that  payments 
made  on  account  of  the  £3000  since  the  trial  should  be 
treated  by  the  master  as  payments  made  on  account  of 
the  claim  under  the  judgment  on  the  £1500  note,  as  if 
they  had  been  made  by  Brian  Carpenter  himself. 

In  the  accounts,  as  I stated  before,  the  plaintiffs 
should  be  willing  to  admit  an  account  to  be  taken  of  all 
Judgment.  pa-JDaonts  at  any  time  made  on  account  of  the  £3000, 
in  order  that  it  may  be  ascertained  whether  in  truth 
there  remains  any  thing,  and  how  much,  due  of  the 
£3000,  for  £1500  of  which  the  defendant  made  himself 
responsible ; but  we  could  not  properly  insist  upon  that, 
because  the  defendant  should  have  given  proof  upon  the 
trial  of  any  payments  that  had  been  made. 

Esten,  V.  C. — It  appears  to  me  that  the  judgment  is 
inconsistent  with  the  verdict  of  the  jury.  The  latter 
negatives  the  fact  of  the  note  having  been  given  upon 
any  such  understanding  as  that  alleged  in  the  plea; 
while  the  decree  supposes  that  such  fact  may  have 
occurred,  and  directs  enquiries,  in  order  to  ascertain 
whether  it  had  occurred  or  not.  I presume,  also,  that 
if  any  payments  had  been  made  on  a note  before  the 
entry  of  the  judgment,  credit  would  have  been  given  for 
them,  and  the  judgment  entered  for  the  true  amount; 
so  that  it  was  unnecessary  and  improper  to  direct  enquiry 
as  to  any  payments  between  the  plea  and  the  judgment. 
But  the  question  is,  whether,  if  this  note  was  really 
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given  as  collateral  security  for  other  notes,  it  was  not  1862. 
competent  for  Car'penter  to  let  judgment  pass  against 
him  for  the  full  amount,  and  to  institute  a suit  in  the  comlBank. 
Court  of  Chancery  for  an  account,  as  that  court  has 
jurisdiction  over  all  matters  of  security,  and  the  account 
could  more  easily  and  effectually  be  there  taken  ; or  in 
case  the  plaintiffs  did  not  proceed  to  execution  at  law  on 
the  judgment,  hut  instituted  a suit  in  the  Court  of 
Chancery,  for  enforcing  their  equitable  charge,  whether 
Car'penter  could  not  have  insisted  that  the  note  was 
given  as  collateral  security,  and  prayed  an  account 
accordingly.  I think  such  a course  would  have  been 
proper  on  the  part  of  Carpenter.  If  so,  it  must  be 
immaterial  that  he  pleaded  a plea  which  he  was  not 
obliged  to  plead,  and  offered  no  evidence  in  support  of 
it.  Such  appears  to  have  been  the  fact,  from  his  own 
affidavit,  uncontradicted  by  that  of  Mr.  Park.  If, 
indeed,  he  had  offered  evidence,  and  the  jury  had 
rendered  a verdict  against  him  upon  the  evidence,  the  statement, 
result  might  have  been  different.  The  question,  then, 
having  been  properly  raised  at  the  hearing  of  the  motion, 
evidence  was  received  on  both  sides.  It  seems,  at 
present,  in  favour  of  the  defendant.  The  fact  is  dis- 
tinctly stated  by  McKinstry  and  Joel  Carpenter,  and 
although  it  is  denied  by  Mr.  Park,  he  does  not  state 
upon  what  consideration  the  note  was  given.  The  court, 
however,  wishing  to  afford  an  opportunity  to  adduce 
further  evidence,  directed  enquiry  on  this  head;  but 
it  seems  to  me  that  the  enquiry  was  improperly 
limited  to  the  time  subsequent  to  the  plea.  If  I am 
right  in  my  supposition,  that  Carpenter  might  let  judg- 
ment pass  against  him,  and  seek  an  account  in  the  Court 
of  Chancery,  either  by  a bill  of  his  own,  or  by  way  of 
defence  to  the  plaintiff’s  bill,  then  the  account  should 
extend  to  the  time  of  the  delivery  of  the  note,  and  I 
think  the  decree  should  be  varied  to  this  extent.  If, 
indeed.  Carpenter  should  be  held  bound  to  make  his 
defence  at  law,  and  having  pleaded  such  a plea,  to  sub- 
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1862.  stantiate  it  by  evidence,  then  I presume  the  result  is 
conclusive  against  him,  as  we  must  suppose  either  that 
Oom^ank  Joel  Carpenter  and  Park  were 

examined  as  witnesses,  and  the  jury  believed  Park  in 
preference  to  the  others,  and  so  rendered  a verdict  in 
favour  of  the  plaintiffs,  or  that  no  witnesses  were 
examined  at  all,  in  which  case  the  defendant  would  be 
equally  bound,  having  had  an  opportunity  to  make  his 
defence,  and  not  having  availed  himself  of  it.  But  in 
this  case  the  decree  would  be  erroneous,  in  directing  an 
enquiry  at  variance  with  the  verdict  of  the  jury.  How- 
ever, as  on  taking  the  account  it  would  have  been 
absolutely  necessary  to  show  and  recognise  the  purpose 
for  which  the  note  was  given,  the  real  transaction  would 
inevitably  have  appeared.  I think  the  decree  should  be 
varied  to  the  extent  I have  mentioned,  without  costs. 


That  decree  of  the  said  Court  of  Chancery  be  reversed  as  to  so 
Order.  much  thereof  as  is  in  the  words  following,  that  is  to  say,  “ to  enquire 
and  report  whether  the  note  on  which  the  plaintiffs’  judgment  in  the 
' pleadings  mentioned  was  recovered,  was  held  by  the  plaintiffs  as 
a collateral  security  merely,  or  how  otherwise,  and  if  as  a collateral 
merely,  then  for  what  ? and  if  the  said  master  shall  find  that  such 
note  was  held  by  the  plaintiffs  as  collateral  security  for  the  payment 
of  any  other  promissory  notes,  bills  of  exchange,  or  securities  for  the 
payment  of  money,  then  said  master  is  to  further  enquire  and  report 
whether  any,  and  if  so,  what  payments  beyond  the  sum  of  one  hundred 
pounds  and  fourteen  shillings  credited  in  the  plaintiffs’  bill,  have  been 
made  upon  the  notes  upon  which  such  judgment  was  recovered,  or 
upon  such  judgment,  or  upon  the  promissory  notes,  bills  of  exchange, 
or  other  securities  for  the  payment  of  money  as  collateral  security  for 
which  such  first  mentioned  notes  were  deposited  since  the  pleading  by 
the  said  defendant  Brian  Carpenter,  of  his  plea  of  payment  in  the 
action  at  common  law  on  which  such  judgment  was  recovered.”  And 
that  the  said  decree  be  varied  by  substituting  for  such  reversed  portion 
thereof,  the  words  following,  that  is  to  say,  “ to  enquire  and  report 
whether  any,  and  if  so,  what  payments  beyond  the  sum  of  one  hundred 
pounds  fourteen  shillings,  credited  in  the  plaintiffs’  bill,  have  been 
made  since  the  trial  of  the  action  at  common  law  wherein  plaintiffs 
recovered  their  said  judgment  in  the  pleadings  mentioned,  on  account 
of  the  verdict  obtained  in  such  common  law  suit  by  the  plaintiff  at 
such  trial,  or  on  accoent  of  such  judgment.”  And  that  except  to  the 
extent  to  which  said  decree  is  so  reversed  and  varied,  that  the  same 
decree  be  affirmed,  and  that  the  said  appellant,  Brian  Carpenter,  do 
pay  to  the  said  respondents,  the  said  Commercial  Bank  of  Canada,  the 
sum  of  sixteen  pounds,  eight  shillings  and  seven-pence,  as  and  for  the 
costs  of  the  said  appeal. 
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\^Before  The  Hon.  Sir  J.  B.  Hohinson,  Bart.^  Presi- 
dent; The  Hon.  Archibald  McLean,  Chief  Justice  of 
TJffer  Canada;"^  The  Hon.  William  H.  Draper,  C. 
B.,  Chief  Justice  of  the  Court  of  Common  Fleas;  The 
Hon.  Vice-Chancellor  Esten  ; The  Hon.  Mr^  Justice 
Burns;*  The  Hon.  Vice-Chancellor  Spragge;  The 
Hon.  Mr.  Justice  Eagarty ; and  The  Hon.  Mr. 
Justice  Morrison.^ 


On  an  Appeal  feom  a Deceee  op  the  Couet  op  Chanceey. 


Bernard  v.  Walker. 

Mortgage,  created  hy  an  absolute  deed — Joint  tenant — Tenant  in 
common. 

The  principal  upon  which  parol  evidence  will  be  received  to  cut  down 
a deed  absolute  on  its  face  to  a mere  security  considered  and  acted 

on. 

Le  Targe  v.  DeTuyll,  1 Grant,  277,  commented  on  and  approved  of. 

T.  and  B.  being  sureties  for  W.  for  the  due  payment  of  certain  moneys 
to  the  City  of  Toronto,  obtained  from  him  a mortgage  with  a 
power  of  sale  by  way  of  indemnity ; afterwards,  having  been  obliged 
to  pay  certain  money  to  the  city,  and  being  also  liable  to  pay  other 
sums  on  his  account,  they  obtained  from  him  an  absolute  deed  for 
the  nominal  consideration  of  £1000;  in  fact  no  money  was  paid, 
nor  did  any  accounting  between  the  parties  take  place.  Subse- 
quently the  holder  of  a prior  mortgage  instituted  proceedings  to 
foreclose,  and  on  an  application  to  extend  the  time  for  payment,  T. 
made  af&davit  that  the  application  was  made  as  well  on  behalf  of 
the  mortgagor  as  on  behalf  of  himself  and  B.,  and  it  was  also  shown 
that  when  the  deed  was  signed  T.  stated  that  W.  would  retain  his 
right  to  redeem,  the  object  of  the  conveyance  being  merely  to  enable 
T.  and  B.  to  raise  money  to  pay  off  the  mortgagee,  who  was  pres- 
sing, and  other  demands.  On  a bill  filed  by  W.  against  B.  and  the 
representatives  of  T.,  (who  had  died  in  the  meantime,)  alleging  the 
transaction  to  have  been  by  way  of  security  only,  and  praying  to 
be  allowed  to  redeem,  a decree  was  made  as  prayed,  which  on  ap- 
peal to  this  court  was  affirmed,  notwithstanding  the  surviving  gran- 
tee in  the  deed  (B.)  swore  that  the  conveyance  had  been  made  by 
W.  for  the  purpose  of  absolutely  releasing  his  interest  in  the  lands 
conveyed. — [Draper,  C.  J.,  dissenting.] 

Whether  the  admission  of  one  joint-tenant  or  tenant-in-comraon,  as  to 
the  extent  of  the  interest  held  by  him  and  his  co-tenants,  is  ad- 
missible as  evidence  against  his  co-tenants,  quaere. 

The  bill  in  the  court  below  was  filed  by  Joseph  Walker 
against  Hiram  (xoodwin  Bernard,  and  George  P.  Dick- 
son and  John  C.  Griffith  executors  and  devisees  of 


*McLean,  C.  J.,  and  Burns,  J.,  were  absent  when  judgment  was 
delivered. 
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Charles  TJiom'pson^  deceased,  setting  forth,  among  other 
things,  that  a certain  deed  made  bj  the  plaintiff  to  the 
defendants  Bernard  and  Thompson,  at  the  Island  of  St. 
Joseph,  in  November,  1851,  (and  bearing  date  28th 
October,  1851,)  though  professing  to  be  an  absolute  con- 
veyance in  fee  by  the  plaintiff  to  them  of  lot  54  on  the 
west  side  of  Yonge  street,  in  the  township  of  Yaughan, 
(210  acres,)  for  the  consideration  of  £1000,  was  in  fact 
taken  as  a mere  security  for  whatever  balance  might  be 
due  to  them  on  taking  an  account  between  them  and  the 
plaintiff;  that  Thompson  died  in  February,  1858,  leav- 
ing Griffith  and  Dickson  his  executors ; that  Thompson, 
in  his  life-time,  always  admitted,  and  that  his  said  exe- 
cutors now  admit,  that  this  deed  was  in  fact  a mortgage, 
and  that  plaintiff  had  a redeemable  interest  in  the  pre- 
mises, but  insist  that  the  plaintiff  is  still  largely  indebted 
to  the  estate  of  Thompson  upon  the  transactions  between 
plaintiff  and  Bernard  and  Thompson. 

That  Bernard,  on  the  other  hand,  insisted  that  he 
had  acquired  an  absolute  interest  in  the  said  estate, 
under  the  deed  referred  to,  and  denied  the  plaintiffs 
right  to  redeem ; and  plaintiff  prayed  that  accounts 
might  be  taken,  and  that  he  might  be  allowed  to  redeem, 
&c. 

The  defendant  Bernard  in  his  answer  stated,  what 
the  plaintiff  had  also  set  forth  in  his  bill,  that  the  plain- 
tiff had  previously  given  to  him  and  Thompson  a mort- 
gage on  these  same  lands,  to  secure  them  against  any 
loss  or  liability  which  they  might  incur  as  sureties  for 
the  plaintiff  to  the  city  of  Toronto,  for  the  due  perform- 
ance of  certain  obligations  incurred  by  the  plaintiff,  as 
collector  of  market  fees  in  the  said  city.  [This  mort- 
gage contained  a power  of  sale  to  be  exercised  by  Ber- 
nard and  Thompson  for  the  purpose  of  indemnifying 
them  in  the  event  of  Walker  failing  to  save  them 
harmless.] 

That  they,  Bernard  and  Thompson,  had  been  corn- 


1862. 


Bernard 

V. 

Walker. 


Statement, 
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pelled  to  pay  large  sums  to  the  city  on  account  of 
Walker^  and  being  still  liable  for  larger  sums,  they  went 
to  the  plaintiff  at  St.  Joseph’s  Island,  and  agreed  with 
him  in  November,  1851,  that  the  plaintiff  should  convey 
to  Bernard  and  Thompson^  absolutely  in  fee  simple,  his 
equity  of  redemption  in  the  said  land,  in  satisfaction  of 
what  they  had  already  paid  for  the  plaintiff*  as  his  sure- 
ties to  the  city,  and  in  consideration  of  their  undertak- 
ing to  pay,  as  they  then  did  for  the  plaintiff,  all  further 
sums  which  he  might  be  liable  to  pay  to  the  city  of 
Toronto  in  respect  of  market  fees. 

That  they  did  afterwards  fully  pay  to  the  city  all  fur- 
ther sums  for  which  the  plaintiff  was  so  liable,  such  pay- 
ments for  the  plaintiff  amounting  in  the  whole  to  £900 
and  upwards. 

He  denied  that  the  deed  of  October,  1851,  was 
intended  to  be  by  way  of  security  merely,  and  insisted 
that  it  was  designed  as  an  absolute  purchase,  as  the  deed 
on  its  face  purported  to  be,  stating,  “ I deny  it  to  be  true 
that  either  the  said  Thompson  or  myself,  on  the  occasion 
of  our  being  at  St.  Joseph’s  Island  as  aforesaid,  or  before 
or  at  or  about  the  time  of  the  execution  of  the  said  deed, 
ever  stated  to  the  plaintiff  that  the  said  deed  should  be 
considered  or  taken  as  a mere  security  for  the  balance 
that  might  be  due  us  on  taking  the  account  between  us ; 
and  I deny  further  that  it  was  ever  stated,  agreed,  or 
understood  by  me,  either  to  or  with  the  said  plaintiff,  or 
any  person  on  his  behalf,  that  the  said  indenture  should 
be  a security  for  any  purpose,  or  that  the  same  should 
be  considered  otherwise  than  an  absolute  purchase  deed : 
and  I say,  that  to  the  best  of  my  knowledge,  information 
and  belief  the  said  Thompson  in  like  manner  took  the 
said  deed  as  an  absolute  deed  ; and  did  not,  before  or  at 
the  time  of  the  execution  of  the  said  deed,  state  to  the 
said  plaintiff,  or  in  any  manner  agree  with  the  plaintiff, 
that  the  said  deed  should  be  considered  as  a security 
merely,  but  I believe  the  said  Thompson,  like  myself, 
regarded  and  treated  the  transaction  as  an  absolute 
purchase  of  the  plaintiff’s  estate  in  the  said  lands,  for 
the  consideration  before  mentioned.” 
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Bernard  further  stated,  in  his  answer,  that  he  after- 
wards went  into  possession  of  the  lands,  upon  an  agree- 
ment between  him  and  Thompson,  and  had  expended 
large  sums  of  money  in  improvements.  [This  statement 
as  to  improvements  was  not  borne  out  by  the  evidence.] 

That  Walker  having  given  a mortgage  on  the  land 
to  secure  the  purchase  money  to  the  person  from  whom 
he  had  bought  the  estate,  and  the  holder  of  that  mort- 
gage having  pressed  for  payment  and  obtained  a decree 
of  foreclosure,  the  said  defendant  did,  on  the  28th 
December,  1853,  pay  to  her  solicitor  <£1200  12s.  4d.,  for 
principal,  interest  and  costs,  “ and  that  thereupon  the 
said  solicitor  delivered  over  to  him  the  mortgage  deed, 
and  signed  an  undertaking  to  transfer  the  same  as  he 
should  require and  that  he  did  not  belive  it  to  be  true 
that  Thompson  ever  admitted  that  the  deed  so  made  at 
St.  Joseph’s  was  intended  by  way  of  security  merely ; 
statement.  make  such  admission,  it  was  without 

his,  the  said  defendant’s,  privity,  consent  or  acquiesence. 

The  defendants  Grriffith  and  Dickson,  executors  of 
Thompson,  denied  all  knowledge  of  what  conversation 
took  place  with  the  plaintiff  at  St.  Joseph’s,  at  the  time 
of  executing  the  deed  to  Bernard  and  Thompson,  or  that 
they  had  ever  stated  that  the  deed,  though  absolute  in 
its  terms,  was  intended  to  be  a security  merely,  or  that 
they  had  ever  heard  Thompson  ssbj  so ; but  they  admitted 
that  Thompson  had  told  them  that  if,  when  he  and 
Bernard  should  sell  the  estate,  his  proportion  of  the 
price  obtained  for  it  should  exceed  the  amount  of  the 
claim  which  they  had  against  the  plaintiff  by  as  much 
as  would  satisfy  the  debt  which  the  plaintiff  owed  to 
Thompson  individually,  he,  Thompson,  would  be  willing 
to  give  the  excess  to  the  plaintiff  as  a free  and  voluntary 
gift;  that  knowing  such  to  have  been  Thompson' s mtQii- 
tion,  they  had  admitted  it  to  be  the  fact,  and  intended, 
if  it  could  have  been  legally  done  by  them  as  executors, 
to  have  carried  Thompson' s intention  into  effect. 
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The  deed  in  question  was  an  ordinary  deed  of  bargain 
and  sale,  by  which  the  property  was  conveyed  to  Ber- 
nard and  Thompson  in  fee,  for  a consideration,  as  the 
deed  stated,  of  £1,000,  acknowledged  in  the  deed  to 
have  been  paid. 

The  plaintiff,  having  mortgaged  the  land  in  1845,  to 
the  person  from  whom  he  bought  it,  to  secure  £900,  an 
unpaid  portion  of  the  purchase  money,  Mrs.  Washburn^ 
the  holder  of  that  mortgage,  proceeded  to  foreclose  it  in 
a suit  instituted  before  the  deed  was  executed  at  St. 
Joseph’s  Island,  and  while  that  suit  was  pending,  and 
after  the  execution  of  the  deed.  Walker^  Bernard^  and 
Thompson  joined  in  instructing  a solicitor,  for  their 
common  benefit,  to  endeavour  to  reduce  the  claim  under 
the  mortgage ; and  both  Bernard  and  Thompson 
instructed  him  also  to  make  an  application  to  extend  the 
time  for  paying  the  mortgage  debt  to  Mrs.  Washburn, 
which  application  was  successful.  In  support  of  it,  two 
affidavits  were  made  by  Thompson  on  the  10th  and  19th 
December,  1853,  respectively.  In  the  first  of  these  he 
swore  “ that  the  mortgaged  premises  in  this  cause  are, 
to  the  best  of  my  knowledge  and  belief,  worth  more  than 
double  the  sum  found  due  and  payable  to  the  plaintiff, 
under  the  master’s  report  in  this  cause ; and  I do  further 
say  that  the  said  defendant  is  now  resident  on  the 
Island  of  St.  Joseph,  in  Lake  Huron,  and  that  I am 
making  exertions  on  his  behalf  to  raise  the  money  pay- 
able to  the  plaintiff  for  principal  money,  interest,  and 
costs,  under  the  said  report ; and  I further  say,  that  I 
verily  believe  that  if  the  time  be  extended  by  this 
honourable  court,  for  the  redemption  of  the  said 
premises,  for  a period  of  six  months,  the  said  defendant 
will  be  enabled  to  redeem  the  same.” 

In  the  other  affidavit,  he  swore  that  I,  this  deponent, 
and  one  Hiram  Groodwin  Bernard,  of,  &c.,  being 
responsible  as  sureties  for  the  above  named  defendant 
in  a large  sum,  and  having  paid  considerable  sums  of 
money  on  account  of  such  suretyship,  the  said  defendant 
( Walked')  some  time,  and  about  two  years  since,  con- 
veyed to  me,  this  deponent  and  the  said  Hiram  Groodivin 
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1862.  Bernard,  his  equity  of  redemption  of  and  in  the  mort- 
gaged premises,  mentioned  in  the  pleadings  in  this 
cause,  upon  trust,  or  under  the  agreement  and  under- 
standing that  they  should  sell  the  same,  and  discharge 
the  mortgage  security  held  by  the  said  plaintiff,  and  the 
moneys  due,  and  to  become  due  and  owing  to  this 
deponent  and  the  said  Hiram  G-oodwin  Bernard,  under 
or  in  relation  to  the  said  suretyship,  together  with  all 
costs,'‘'charges,  and  expenses  incurred  by  them  in  relation 
thereto,  and  then  to  pay  the  surplus  of  such  purchase 
moneys  to  the  said  defendant ; and  I do  further  say, 
that  during  the  course  of  the  past  summer  I have  been 
in  continual  communication  with  the  said  defendant,  on 
the  Island  of  St.  Joseph,  in  Lake  Huron,  and  have  had 
many  conversations  with  him  in  relation  to  the  said 
mortgaged  premises,  and  have  been  fully  empowered  by 
him  to  act  in  the  said  matter,  and  to  proceed  in  the 
matter  of  the  redemption  of  the  said  premises  for  his 
interest,  and  as  agent  for  him,  as  well  as  on  the  behalf 
of  myself  and  the  said  Hiram  Goodwin  Bernard.'' 


statement. 


The  solicitor  who  prepared  these  affidavits,  swore  that 
he  was  instructed  by,  and  was  acting  in  the  interest  of, 
Bernard  and  Thompson,  as  well  as  of  the  mortgagor, 
Walker,  in  using  them  for  the  purposes  mentioned ; that 
there  was  an  appeal  from  the  master’s  report,  and  that 
he  received  instructions  for  the  appeal  from  Bernard  and 
Thompson ; that  he  examined  the  witnesses  in  the 
master’s  office,  and  that  there  was  no  contention  between 
Thompson,  Bernard,  and  Walker;  that  Thompson  first 
mentioned  the  matter  to  him,  and  was  the  one  who 
principally  came  to  him.  He  charged  his  costs  against 
Thompson,  because  told  by  him  that  he  would  see  them 
paid,  and  would  pay  them  when  the  estate  was  sold ; 
that  he  supposed  Bernard  knew  nothing  about  the 
payments  by  Walker,  (on  account  of  Mrs.  Washburn's 
mortgage,)  and  did  not  therefore  apply  to  him  to  make 
affidavits.  He  further  swore,  “I  cannot  say  of  my  own 
knowledge  that  Bernard  was  privy  to  the  contents  of 
the  two  affidavits.  I never  read  them  to  him.” 


Mr.  Grew,  son  of  an  auctioneer  now”  deceased,  was 
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also  examined  for  the  plaintilF  in  this  cause,  and  swore  1862. 
that  he  recollected  this  farm  being  offered  for  sale  in  ' * 

March,  1857.  It  was  advertised  in  Thompson  s name 
alone.  Bernard  objected  to  his  own  name  being  omitted, 
and,  with  Thompson  s assent,  the  sale  was  deferred  a 
few  days,  and  new  handbills  printed  with  a fresh  heading, 
Bernard's  name  being  inserted  with  Thompson  s,  as 
joint  proprietors.  He  says  that  he  heard  Thompson 
(speaking  only  of  himself,  and  not  mentioning  Bernard) 
state,  over  and  over  again,  that  all  he  wanted  when  the 
property  was  sold  was  his  money,  and  six  per  cent, 
interest,  and  that  the  balance  should  go  to  Walker, 

The  printed  advertisements  of  the  sale  were  headed, 

‘‘To  close  the  settlement  of  an  estate” — “Farm  for 
sale.”  The  names  Charles  Thompson  & H.  G-.  Ber- 
nard,, Proprietors,”  being  printed  at  the  foot.  The  hand- 
bill being  signed  by  B.  Crew,,  as  auctioneer. 

statement. 

In  the  printed  conditions  of  sale,  the  terms  of  pay- 
ment are  stated  to  be  ten  per  cent,  down ; a further 
sum,  to  make  up  £2,000,  in  one  month  from  the  date  ; at 
which  time  the  purchaser  “ shall  receive  an  assignment  of 
his  purchased  rights,  free  from  incumbrance,”  and  the 
balance  of  the  purchase  money  to  be  paid  in  four  equal 
annual  instalments,  with  interest,  at  the  rate  of  six  per 
cent,  per  annum,  to  be  secured  by  mortgage  on  the  pro- 
perty. 

Marsh,  a farmer,  who  had  lived  thirty-seven  years  near 
the  property,  swore,  that  in  1851  the  lot  in  question  was 
then  worth  rather  more  than  £2,000,  at  one  or  two 
year’s  credit;  or  £2,500  at  six  years’  credit  by  annual 
instalments,  with  interest;  or  £3,000  at  12  years’  credit, 
payable  in  the  same  manner. 

When  it  was  put  up  for  sale  in  1857,  it  was  offered  at 
an  upset  price  of  £20  per  acre,  and  Marsh  swore  “that 
the  land  was  in  his  opinion  worth  that  at  the  time,  at 
a six  years’  credit,  and  that  it  is  now  worth  that ; that 
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1862.  there  were  200  acres  of  wood  land,  worth  ®40  an  acre ; 

' — V — ' and  that  a farm  in  the  neighbourhood,  not  more  valuable 
Bernard  1856  Or  1857,  for  <£25  an  acre  ; 

Walker,  that  he  (3Iarsh)  thought  of  buying  the  farm  now  in 
question  in  1857,  as  Thompson  was  indebted  to  him; 
but  the  debt  not  being  sufficient  to  cover  the  price,  he 
did  not  purchase,  though  Thompson^  he  swore,  told  him 
he  need  be  under  no^apprehension  about  the  balance,” 
(that  is,  about  being  pushed  inconveniently  for  the 
balance,)  “for  that,  after  settling  certain  claims  that 
they  had  against  Walker^  the  balance  was  going  to 
Walker^  and  he  wished  it  to  remain  invested,  so  that  he 
{Marsh)  would  have  time  enough  to  pay.”  He  also 
swore  that  he  had  several  conversations  with  Thomfson^ 
and  “ that  it  was  always  understood  the  balance  was 
going  to  Walker,  after  paying  their  claims,”  which 
Thompson  said  was  on  account  of  moneys  paid  by  them 
(that  is,  by  him  and  Bernard)  to  the  corporation  of 
Toronto,  for  Y/'alker.  “I  never  had  any  negotiations,” 
he  added,  with  “ Mr.  Bernard  about  the  farm.  I 
understood  Thompson  to  be  speaking  both  for  himself 
Judgment.  Bernard,  but  I cannot  say  what  he  meant;  how- 
ever, he  always  spoke  in  the  plural  number.” 

Other  witnesses  placed  the  valuation  of  the  property 
much  lower  than  this  witness ; and  at  the  auction  no  one 
was  found  willing  to  give  the  upset  price  of  <£20  an 
acre,  in  consequence  of  which  no  sale  took  place. 

Another  witness  ( Watso7i)  also  called  for  the  plain- 
tiff, swore  that  he  was  intimate  with  Thompson,  and  a 
connexion  of  his,  “ he  frequently  told  me,  in  conversa- 
tion, to  the  effect  that  a deed  of  sale  had  been  made  of 
the  property  in  question,  as  a means  to  relieve  it  of 
existing  liabilities,  and  to  protect  Mr.  Walker  and  his 
family,  and  that  the  balance  would  accrue  to  Mr.  Walker 
for  the  benefit  of  his  family,  and  that  he  expected  there 
would  be  a handsome  surplus.”  ^'‘Thompson,’'  he  adds, 
“ told  me  what  I have  stated  about  the  surplus  on  differ- 
ent occasions  during  1854,  1855,  and  1856,  when  I was 
doing  business  along  the  coast  of  the  lake,  as  far  as  Sault 
Ste.  Marie.  Walker  and  Thompson  were  intimate 
friends ; Walker,  I think,  reposed  great  confidence  in 
Thorny  son  T 

The  defendant  G-riffith  was  called  by  the  plaintiff  as 
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a witness.  He  swore  that  he  had  heard  Thom'pson  say  1882. 
he  was  sorry  he  had  put  the  upset  price  so  high.  ^ “ I 
knew  nothing,”  he  said,  “of  Walker  having  any  claim  to 
the  property  until  after  Thompson' s death.  Thom'pson  Waiker. 
frequently- told  me  that  when  the  property  should  he 
sold,  and  he  and  Mr.  Barnard  should  be  paid,  he 
intended  to  give  Walker  the  balance.” 

It  was  proved  that  on  the  28th  of  December,  1853,  a 
day  or  two  before  the  time  appointed  in  the  foreclosure 
suit  of  Mrs.  Washburn  against  Walker  for  paying  up 
the  amount  due,  Bernard  paid  to  Mrs.  Washburn's 
solicitor,  from  his  own  money  as  it  appeared,  £1,200 
12s.  6d.,  being  the  amount  then  due  with  interest. 

He  desired  to  have  that  'mortgage  assigned  to  him^ 
which  was  declined  for  want  of  a proper  order  from 
Walker  directing  such  assignment.  The  objection  made 
was,  that  no  authority  was  given  by  Walker  for  assigning 
to  Bernard  alone  without  Thompson.  Mr.  Bacon^  the  statement, 
solicitor  who  attended  with  Bernard  to  see  the  money 
paid  by  him,  swore  that  Thomson  told  him  that  when 
the  property  should  be  sold,  after  he  was  paid  principal 
and  interest,  he  intended  the  balance  should  go  to 
Walker.  So  far  as  he  was  concerned,  he  said,  he  had 
always  intended  so.  He  said,  at  the  same  time,  that  he 
did  not  consider  Mr.  Walker  was  entitled  to  redeem. 

The  deed  of  the  28th  of  October,  1851,  was  executed 
at  St.  Joseph’s,  in  the  presence  of  one  John  0.  Spragg, 
who  alone  signed  it  as  a subscribing  witness,  and  he 
gave  this  account  of  what  passed  within  his  observation : 

“ The  deed  was  executed  in  my  presence  by  Walker 
and  wife,  Bernard  and  Thomjoson.  I made  the  inter- 
lineations which  made  Cha7des  Thompson  a party  to  the 
deed  throughout ; they  are  in  my  handwriting  ; they 
were  made  at  Mr.  Walker's  house  at  St.  Joseph’s.  I 
met  Thompson  and  Bernard  on  board  of  the  steamboat. 

As  soon  as  we  arrived,  Mr.  Thompso^i  asked  me  to  go 
with  him  and  Bernard  to  Walker  s house,  to  witness  a 
17  VOL.  II. 
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document ; I did  not  know  what.  I went  with  them  to 
Walker  s house.  We  m^tWalker  at  the  wharf ; he  did 
not  accompany  us  to  the  house.  Walker  staid  on  the 
wharf.  When  we  reached  the  house  we  passed  through 
two  rooms  into  an  inner  or  third  room.  Walker  ^om^di 
us  in  about  fifteen  or  twenty  minutes.  When  he  came, 
Thompson  produced  a document,  and  laid  it  on  the 
table,  and  said,  ‘ Mr.  Walker^  I want  Mrs.  Walker  and 
yourself  to  sign  this  document.’  Walker  went  and 
fetched  Mrs.  Walker  into  the  room.  Mrs.  Walker 
objected  to  sign  the  document ; she  said  she  had  already 
signed,  and  she  did  not  think  it  necessary  she  should 
sign  any  more.  Walker  then  examined  the  document, 
and  found  it  was  made  to  Bernard  alone,  and  he 
objected ; and  then,  and  for  that  reason,  the  interlinea- 
tions were  made,  to  remove  that  objection.  Walker 
required  Thompson  to  be  a party.  Thompson  replied 
to  Mrs.  Walker  s objection,  that  the  deed  would  not 
aifect  Walker  s right  of  redemption  ; that  he  still  would 
have  a right  to  redeem,  otherwise  the  property  would 
have  been  sold  to  meet  liabilities  that  had  been  incurred, 
that  it  would  have  been  sacrificed  ; and  he  urged  this 
mode  of  settlement  as  preferable.  I understood  it  was 
to  raise  money  to  pay  off  what  was  due  on  the  place, 
and  other  liabilities  that  were  pressing.  After  this 
conversation  the  deed  was  executed.  Bernard  was 
present  during  part  of  the  conversation.  When  Walker 
and  his  wife  entered  the  room,  Bernard  stepped  into 
the  adjoining  room.  The  door  was  open  between  the 
two  rooms,  and  remained  open  during  the  conversation. 
It  was  an  ordinary  board  partition  between  the  two 
rooms ; a single  row  of  boards  set  edge  to  edge  ; it  was 
not  tongued  and  grooved  ; it  was  not  tight.  The  room 
we  were  in  was  a small  one.  I have  no  doubt  whatever 
that  a person  in  the  adjoining  room  would  hear  all  that 
passed  in  the  room  where  we  were.  No  accounts  were 
gone  into  ; no  statement  of  figures  made  ; no  money 
passed ; nothing  more  was  said  that  I know  of,  and  upon 
the  statement  I have  mentioned  the  deed  was  executed. 
I went  up  in  the  steamer  with  Thompson  and  Bernard. 
I did  not  know  what  they  were  going  for  until  a few 
minutes  before  we  arrived ; they  did  not  shew  me  the 
deed  till  we  got  into  the  house  ; I had  no  conversation 
with  Thompson  and  Bernard  about  the  deed.  I did  not 
read  the  deed ; Walker  read  the  deed  himself.  All  he 
said  was  that  he  wanted  Thompson  s name  inserted  as 
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well  as  Bernard's.  Thompson.,  when  he  produced  the  1862. 
deed,  said  it  was  for  the  purpose  of  raising  money  to  — ' 

meet  liabilities.  It  was  not  said  that  Thompson  and 
Bernard  were  to  sell  the  property,  hut  to  raise  money  waiker 
on  the  property.  I am  not  sure  that  Bernard  was  in 
the  room  when  this  was  said;  I concluded  that  he  was 
in  the  adjoining  room,  but  do  not  know ; I saw  him 
leave  the  room  where  we  were,  and  go  into  the  adjoining 
room,  but  do  not  know  whether  he  remained  there.  I 
did  not  call  the  attention  of  Walker  and  his  wife  to  the 
fact  that  this  was  an  absolute  deed  ; I made  no  remarks 
myself  about  it.  * * * I think  the  time  occupied 

was  about  twenty  minutes  or  half-an-hour.  Thompson 
took  the  deed  when  it  was  executed.  I left  almost 
immediately  after  the  business  was  finished,  and  went  to 
Sault  St.  Marie.  I do  not  know  whether  Bernard  was 
absent  at  the  time  of  the  conversation  ; I think  I missed 
him  just  before  he  was  required  to  execute  the  document ; 

I think  he  was  not  present  when  the  discussion  took 
place.  * * * Bernard  signed  the  deed  in  my  pre- 

sence ; he  signed  the  deed  in  my  presence  ; he  signed  it 
at  St.  Joseph’s,  at  Walkers  house;  they  all  signed  it 
at  the  same  time.  I cannot  say  whether  Bernard 
entered  the  room  after  he  first  left  it  until  he  was 
wanted  to  sign  the  deed.” 

The  defendant,  Bernard,  was  examined  in  the  cause, 
on  behalf  of  the  plaintiff.  His  statements,  bearing  upon 
the  taking  of  the  deed,  and  the  object  and  intention  of 
it,  were  as  follows  : 

‘‘  I remember  going  to  St.  Joseph’s  Island  ; I was 
there,  at  Walker  s,  about  an  hour ; I stayed  while  the 
boat  stopped  to  wood  and  land  passengers.  I believe 
Mr.  Thompson  was  with  me  ; he  took  the  deed  with  him. 

I don’t  know  who  wrote  it.  I can’t  recollect  when  the 
interlineations  were  inserted.  No  accounts  were  pro- 
duced, that  I recollect.  Mr.  Spragg  went  up  with  us. 

I heard  no  talk  about  accounts.  The  amount  was  spoken 
of  that  we  had  paid,  and  what  we  had  to  pay,  to  the 
corporation.  I don’t  recollect  any  figures  being  men- 
tioned. No  money  was  paid.  I did  not  think  there  was 
much  due  on  the  Washburn  mortgage  ; I thought  not 
more  than  half  was  due  that  was  found  due  afterwards ; 

I thought  only  about  <£350  was  due  at  the  time  ; it  was 
so  said.  I don’t  remember  giving  evidence  in  the 
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1862.  master’s  office,  but  I might  have  done  so.  I don’t 
' — recollect  any  negotiations  to  reduce  the  amount.  I 
Bernard  recollect  Stating  in  the  master’s  office  my  reasons 

Walker,  for  interesting  myself.  I don’t  recollect  saying  that  I 
and  Thompson  were  the  absolute  owners  of  the  land ; 
nor  can  I account  for  not  doing  so,  except  that  I did 
not  know  much  about  the  matter.  I don’t  recollect 
about  my  evidence  ; it  is  ten  years  ago  ; my  memory  is 
not  very  good  ; I have  frequently  forgotten  matters.  I 
was  in  possession  of  the  property  when  I went  to  St. 
Joseph’s  Island.  I think  I recollect  telling  Walker 
that  Mrs.  Washburn  was  pressing.  When  first  asked 
I thought  not,  but  on  reflection  I think  I did  ; but 
nothing  has  occurred  to  alter  my  view.  I went  up  to 
get  the  deed.  I cannot  say  why  I told  him  that  the 
mortgagee  was  pressing.  The  suit  had  been  commenced  ; 
I had  ascertained  that  it  was  true.  I did  not  know  when 
the  debt  would  have  to  be  paid.  * * * Thompson^  I 
think,  was  not  looking  after  the  land  more  than  myself. 
He  was,  however,  backwards  and  forwards  to  St.  Joseph’s 
Island.  He  wished  me  to  go  to  St.  Joseph’s.  I had  no 
communication  with  Walker  about  giving  the  deed  before 
statement,  j j think  Walker  knew  we  were  coming.  I don’t 

know  who  told  him ; likely  it  was  Thompson.  I don’t 
know  by  whom  it  was  arranged  that  we  should  go  up  ; I 
did  not  arrange  it.  I believe  that  Thompson  had  been 
speaking  to  Walker  with  reference  to  our  going  up. 
Thompson  proposed  to  me  to  take  the  deed  in  my  own 
name  some  time  before  we  went  up.  I objected  to  it  at 
the  time,  because  I wanted  my  money  back,  and  wanted 
Thompson  to  pay  his  share  of  what  had  been  paid  by  me, 
and  was  to  be  paid  ; and  then  Thompson  agreed  to  go 
shares,  and  take  a joint  deed.  I have  been  in  possession 
of  the  land  ever  since.  I have  received  very  little  money 
from  it.  The  property  has  always  been  for  sale,  and  it 
, has  been  let  from  crop  to  crop  ; for  the  last  two  or  three 
years  it  has  been  leased.  I don’t  rocollect  what  had 
been  paid  when  we  went  up  to  St.  Joseph’s  Island.  I 
think  I have  paid  the  corporation  about  £900.  I have 
got  receipts  for  all  I paid,  I think.  The  property  was 
then  supposed  to  be  worth  £1,500  ; but  it  was  offered 
for  sale  afterwards,  and  £1,350  only  offered.  * * * 

The  property  was  offered  for  sale  twice  by  me  and 
Thompson;  the  last  time  in  March,  1857.  We  instructed 
Crew  to  offer  it  for  sale.  Thompson  fixed  an  upset 
price,  and  it  was  offered  for  that;  I think  seventy  or 
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eighty  dollars  the  acre.  Thompson  prepared  an  adver- 
'tisement.” 

On  his  cross-examination  he  said,  I went  to  St. 

Joseph’s  with  Thompson  to  get  an  absolute  deed  of  the 
property,  and  Thompson  and  I were  thenceforth  to  be 
the  owners  of  it.  Walker  understood  the  transaction 
to  be  so.  * * * Thompson  was  a party  to  offering 

the  property  for  sale  both  times.” 

Re-examined. — * * * u j read  the  answer 

over  before  I swore  to  it.  Nothing  particular  was  said 
when  the  deed  was  executed  ; the  deed  was  merely 
signed  ; nothing  was  said  about  the  bargain  ; it  was  all 
arranged  before  we  went  up,  and  nothing  was  said  at 
the  time.” 

In  the  foreclosure  suit  of  Washburn  v.  Walker^ 

Bernard  was  examined  on  the  part  of  Walker,  and 
made  a deposition,  in  which,  among  other  things,  he 
stated  that  he  “ went  several  times  with  Walker  to  Mr. 
Morrison  s office  (the  solicitor  for  Mrs.  Washburn)  statement, 
about  Mrs.  Washburn  s mortgage.  * * * The  reason 
that  I took  an  interest  in  effecting  a settlement  between 
Morrison  and  Walker  respecting  the  mortgage  was,  that 
I and  Mr.  Thompson  were  security  to  the  corporation  of 
the  city  for  Walker.  There  is  a mortgage  registered 
upon  the  lands  in  question,  in  favour  of  myself  and 
Thompson,  as  a security  for  our  liability  to  the  corpora- 
tion. The  mortgage  is  conditioned  to  hold  us  harmless.” 

It  was  proved  that  soon  after  the  execution  of  the 
deed  of  the  28th  of  October,  1851,  Bernard  went  into 
possession  of  the  farm,  and  retained  possession  after- 
wards by  himself  or  his  tenants ; and  he  himself  stated 
that  this  was  upon  an  understanding  with  Thompson 
that  he  was  to  pay  a rent  to  him  proportionate  to 
Thompson  s interest  in  the  premises,  which  was  to  be 
governed  by  the  proportion  that  Thompson  should  be 
found  to  have  paid  of  the  liabilities  which  they  two  had 
assumed  to  the  city  of  Toronto  on  Walker  s account. 


1862. 


The  cause  came  on  to  be  heard  upon  the  pleadings 
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and  evidence  in  May,  1861,  before  bis  Honour  Vice- 
Chancellor  Esten^  when  a decree  was  pronounced  in 
favour  of  the  plaintiff,  declaring  him  entitled  to  redeem, 
and  directing  the  usual  accounts  to  be  taken.  From  this 
decree  Bernard  appealed,  assigning  as  reasons  therefor, 
first,  that  the  conveyance  in  the  pleadings  mentioned  of 
the  28th  day  of  October,  1861,  was  absolute  in  fact  as 
well  as  in  form,  and  was  not  intended  to  be  conditional  or 
by  way  of  security  ; second,  that  the  evidence  produced 
to  the  Court  of  Chancery  by  the  respondent  James 
Walker  to  prove  that  the  assignment  was  conditional  or 
by  way  of  security  was  inadmissible,  as  contravening  the 
Statute  of  Frauds,  and  ought  also  on  other  grounds  to 
have  been  rejected. 

In  support  of  the  decree,  the  respondent  Walker 
assigned  the  following  reasons : first  that  it  sufficiently 
appeared  by  admissible  evidence  that  the  conveyance  in 
statement  C[uesfioD  w'as  not  agreed,  or  intended  to  be,  and  was  not 
in  fact,  though  it  may  have  been  in  form,  absolute,  but 
was  agreed,  and  intended  to  be,  and  was  in  fact  though 
not  in  form,  conditional  or  by  way  of  security,  as  the 
same  is  by  the  said  decree  declared  to  be  ; second,  that 
the  said  decree  must  at  any  rate  be  sustained  as  far  as 
respects  the  interests  of  the  other  defendants  in  Chancery, 
and  the  equities  between  the  parties  cannot  be  adjusted, 
or  the  said  decree  varied  or  reversed,  in  the  absence  of 
the  said  other  defendants  in  Chancery  who  are  neces- 
sary parties  to  this  appeal. 

Mr.  Strong,  Q.  C.,  and  Mr.  Crombie  iov  the  appellant. 

Mr,  Blake  and  Mr.  J.  McNab  for  the  respondent 
( Walker.) 

The  authorities  principally  relied  on  by  counsel 
appear  in  the  judgment. 

Robinson,  Sir  J.  B,,  Bart. — As  to  the  ’deed  of  the 
28th  October,  1851,  which  the  plaintiff  affirms  was  given 


1862. 


Bernard 


Walker, 
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by  him,  and  was  accepted  by  the  grantees,  Bernard  and 
Thompson,  upon  the  intention  and  with  the  understand- 
ing that  it  was  not  to  operate  as  an  absolute  conveyance, 
but  only  as  security  for  whatever  amount  he  should  be 
found  to  owe  to  them  in  consequence  of  their  having 
become  security  for  him  to  the  City  of  Toronto,  two 
things  are  quite  plain — first,  that  the  deed  is  on  the  face 
of  it  an  absolute  conveyance  as  from  a vendor  to  a pur- 
chaser, and  contains  not  the  slightest  intimation  that  it 
was  given  as  a security  for  any  pre-existing  debt,  or 
that  the  land  was  conveyed  upon  trust  or  special  under- 
standing or  agreement  of  any  kind  ; and  secondly,  it 
seems  equally  clear  that  if  we  admit  that  a sale  was 
intended,  this  was  not  a case  in  which  the  evidence 
affords  ground  for  supposing  that  it  was  agreed,  as  it 
sometimes  is  between  a vendor  and  a vendee,  that  the 
vendor  should  be  allowed  the  privilege  of  re-purchasing 
upon  returning  the  price  that  he  had  been  paid  with 
interest,  or  on  any  special  condition  of  that  kind. 


1862. 


Judgment. 


The  consideration  expressed  w'as  £1000 ; but  it  is 
plain  on  the  evidence  that  that  was  a sum  named  without 
any  refence  to  the  value  of  the  land,  either  in  fact  or  as 
agreed  upon  by  the  parties.  The  defendant  Bernard, 
in  his  own  account  of  what  passed  at  St.  Joseph’s, 
makes  that  clear:  “No  sum,”  he  says,  “ was  spoken 

of  as  the  price  that  was  to  be  paid  for  the  land  ; no 
accounts  were  gone  into,  and  no  sum  was  mentioned.” 
He  had  advanced,  he  said,  large  sums,  and  expected  to 
have  to  pay  more,  on  the  plaintiff’s  account;  and  with- 
out any  thing  more  definite  than  that  as  to  the  amount 
that  the  plaintiff  did  owe  or  was  likely  to  owe  to  him 
and  Thomfson,  in  consequence  of  their  having  become 
sureties  for  him,  it  was  agreed  at  St.  Joseph’s  that  he 
should  make  this  absolute  deed  to  them,  in  satisfiiction 
of  the  indemnity  they  were  or  might  be  entitled  to 
claim. 


It  would  be  difficult  to  credit  this  statement,  even  if 
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Bernard 


Walker. 


there  were  nothing  expressd  in  the  evidence  to  contra- 
dict it.  Among  men  of  business,  it  could  scarceljhappen 
that  such  a transastion  would  be  conducted  so  loosely ; 
for  the  plaintiff  could  not  have  known  at  the  time  what 
he  was  getting  for  his  land,  a valuable  improved  farm  in 
a highly  favourable  situation  ; and  for  all  that  appears 
either  in  the  deed  or  otherwise  in  the  case,  he  got  nothing, 
and  asked  for  nothing,  in  the  shape  of  a discharge  from 
his  liability  to  indemnify,  which  the  defendant  says  was 
the  real  object  of  the  transaction.  No  doubt  the  plaim 
tiff  might  have  agreed  to  give  up  his  equity  of  redemp- 
tion, in  satisfaction  of  the  debt,  to  his  sureties,  and  that 
would  have  been  as  much  a sale  as  if  it  had  been  made 
upon  a new  consideration,  paid  to  him  in  money ; but 
we  can  hardly  believe  that  such  a transaction  would 
have  taken  place  without  any  attempt  to  ascertain  the 
true  amount  of  the  debt,  and  without  something  being 
given  that  would  show  the  plaintiff  discharged. 


Judgment. 

The  defendant  Bernard  states  now  that  he  has  paid 
in  all  about  £900  to  the  city,  it  does  not  appear  that 
Thompson  made  any  payments.  But  Thompson  had 
had  various  dealings  with  the  plaintiff  unconnected  with 
this  matter  of  -the  suretyship  ; and  it  appears  to  have 
been  agreed  between  the  plaintiff  and  the  other  two, 
that  if  Thompson  should  be  found  indebted  in  any  sum 
to  the  plaintiff  upon  these  private  dealings,  that  should 
be  allowed  to  stand  against  the  advances  made  by  the 
two  on  his  account ; and  Thoni'pson  and  Bernard  were 
to  adjust  the  account  between  themselves  on  that  under- 
standing. 


Whether  a large  portion  of  the  sums  advanced  for  the 
plaintiff  might  not  have  been  covered  by  an  amount  of 
debt  due  to  him  by  Thompson^  is  uncertain  on  the  evi- 
dence. There  are  conflicting  statements  on  that  point, 
and  no  account  has  yet  been  taken. 


The  plaintiff  had  bought  the  farm  in  1845,  for  £1,150, 
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paying  £250  down,  and  giving  a mortgage  on  the  land 
for  the  residue.  Whether  he  got  it  for  less  than  its 
value  at  the  time  does  not  appear.  If  the  place  was 
not  worth  more,  it  is  proved  that  it  had  become  of  much 
more  value  in  1851 ; but  as  £900  of  the  purchase  money 
had  not  been  paid  by  the  plaintiff,  and  formed  an 
incumbrance  on  the  property,  we  must  suppose  that  the 
plaintiff,  before  he  made  over  his  land  in  satisfaction, 
would  have  taken  care  to  see  that  he  got  such  a sum 
above  the  incumbrance,  and  the  interest  upon  it,  as 
would  make  up  about  the  value  of  the  land  in  1851. 
According  to  the  evidence  given  by  Mr.  Marsh  and 
others,  that  would  hardly  have  been  accomplished  by  his 
giving  up  the  land  by  way  of  indemnity  to  his  sureties, 
even  if  he  had  really  no  debt  due  by  Thompson  that 
would  have  covered  any  considerable  part  of  what  had 

been  paid  out  for  the  plaintiff. 

\ 


1862. 


Bernard 


Walker. 


It  is  not  pretended  that  the  plaintiff  got  any  other 
consideration  for  his  interest  in  the  land,  if  he  really 
did  part  with  it  absolutely.  His  letting  it  go  upon  too 
easy  terms,  however,  would  give  him  no  claim  to  have 
4he  transaction  looked  upon  as  a security  rather  than  a 
sale,  if  for  all  that  appeared  it  was  a sale  that  was 
intended ; but  when  we  have  conflicting  accounts  of  the 
real  intention  of  the  parties,  apparent  inadequacy  of 
consideration  does  form  a fair  ground  of  argument. 


Looking  only  at  so  much  of  the  evidence  as  I have 
yet  remarked  upon,  the  effect  of  it,  I think,  would  be 
such  as  to  produce  a strong  moral  conviction  that  the 
parties  could  not  have  agreed  and  intended  that  the 
land  was  to  be  given  up  to  the  grantees  as  a full  indem- 
nity for  all  that  they  had  paid  or  would  have  to  pay  for 
the  plaintiff  as  his  sureties,  and  that  without  any  further 
accounting,  or  any  thing  more  to  be  done,  the  land  was 
to  be  considered  as  theirs,  and  the  matter  of  the  surety- 
ship thus  finally  closed. 


But,  granting  that  that  would  seem  improbable,  wo 
18  VOL.  ir. 
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1862.  are  yet  to  consider,  on  the  other  hand,  that  no  fraud  or 
mistake  in  obtaining  or  giving  that  deed  is  proved  or 
Walker  deed  must  therefore  have  effect 

according  to  its  language,  unless  we  find  ourselves  war- 
ranted, by  evidence  admissible  in  such  cases  in  courts  of 
equity,  in  directing  that  the  transaction  should  be 
regarded  in  a different  light. 

It  has  been  urged  by  the  counsel  for  the  defendant 
Bernard^  that  there  is  no  such  evidence  as  can  be  relied 
upon,  or  can  even  be  received  in  equity,  for  cutting 
down  the  absolute  estate  which  the  deed  by  its  language 
has  given  to  the  grantees. 

This  brings  up  several  questions,  which  have  been 
already  so  much  discussed  in  this  court,  in  several  cases 
we  have  had  before  us,  that  we  may  assume  them  to  be 
settled  by  decisions  which  are  binding  upon  us,  leaving 
only  that  occasion  for  doubt,  that  it  is  difiicult  in  most 

Judgment.  , 

cases  to  exclude,  as  to  the  correct  application  of  the 
principles  to  the  facts  of  the  particular  case. 

The  cases  in  this  court  which  I refer  to  are,  G-reen- 
shields  V.  Barnhart,  {a)  Howland  v.  Stewart,  {h) 
Matthews  v.  Holmes,  (e)  Arkell  v.  Wilson,  {d)  Wragg 
V.  Bechett,  [e)  Monro  v.  Watson.  (/) 

Two  of  these  cases — Greenshields  v.  Barnhart,  and 
Matthews  v.  Holmes — having  been  carried  to  England 
by  appeal,  the  judgments  given  by  the  judicial  committee 
of  the  Privy  Council  are  reported  in  5 Grant,  99,  and  5 
Grant,  1.  And  besides  these  cases,  the  Court  of  Chan- 
cery had  occasion,  in  the  case  of  LeTarge  v.  BeTuyll, 
1 Grant,  227,  to  consider  the  nature  of  the  evidence  on 
which  courts  of  equity  can  act,  in  holding  a conveyance 
to  be  a mortgage  which  upon  the  face  of  it  purported  to 
be  an  absolute  conveyance.  We  have  expressed  our 

(a)  3 Grant,  1.  {b)  2 Grant,  61. 

(c)  6 Grant,  1.  (^)  7 Grant,  270. 

\e)  7 Grant,  220.  (/)  8 Grant,  60. 


ERROR  AND  APPEAL  REPORTS. 


139 


concurrence  in  tlie  conclusion  come  to  in  that  case,  1862. 
thoufijh  in  some  later  cases,  in  which  it  was  cited,  we  ' 

° . . . . . , Bernard 

thought  the  principle  on  which  it  was  determined  was  p 

i w d(i  • 

desired  to  be  pushed  to  a length  which  the  decision  in  the 
case  itself  did  not  warrant. 

Upon  a review  of  the  cases  I have  mentioned,  and 
the  many  English  decisions  which  a^’e  cited  in  them,  we 
must  hold,  I think,  that  the  plaintiff  in  this  case  should 
not  be  allowed  to  redeem,  if  he  had  nothing  to  rely  upon 
but  the  verbal  evidence  of  witnesses  that  the  defendant 
Bernard  had,  either  at  the  time  of  the  deed  of  the 
28th  of  October,  1851,  being  executed,  or  afterwards, 
admitted  that  that  deed  was  only  taken  as  a security, 
and  was  not  intended  to  operate  as  an  absolute  convey- 
ance. Still  less  could  any  evidence  avail  of  conversa- 
tions had  with  him  before  the  deed  was  made.  That 
there  may  be  facts  shewn,  either  by  written  or  verbal 
evidence,  which,  when  established  to  the  satisfaction  of  Judgment, 
the  court,  may  lead  to  the  conviction  that  a deed  on  the 
face  of  it  absolute  could  not  have  been  intended  so 
to  operate  between  the  parties,  and  that  this  will  lay  a 
proper  foundation  for  receiving  parol  testimony  to  ex- 
plain what  was  the  real  nature  of  the  transaction,  is 
clear  on  numerous  authorities,  and  is  explained  in  the 
cases  of  LeTarge  v.  JDeTuyll  and  Mathews  v.  Holmes^ 
and  in  the  well  considered  judgment  given  by  Mr. 

Justice  Burns  in  Howland  v.  Stewart.  Whether,  with- 
out such  evidence,  the  proof  of  mere  verbal  declarations 
of  the  defendant  Bernard  in  the  case  before  us  could 
have  been  admitted  to  contradict  the  deed,  need  not  be  for 
a moment  considered ; for  there  is  no  proof  whatever  of 
any  declarations  or  admissions  of  that  kind  by  Bernard', 
none  in  his  answer,  and  none  independently  of  it.  On 
the  contrary,  the  defendant  distinctly  denies  what  the 
plaintiff  affirms  in  that  respect. 

But  the  plaintiff  relies  on  the  following  circumstances, 
of  which  there  is  evidence:  first,  that  according  to 
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1862.  the  defeneant’s  deposition  in  this  case,  and  from  the 
other  evidence,  no  certain  sum  was  paid  or  agreed  to  be 

Bernard  ^ ^ ® 

Walker  price  of  the  land,  nor  any  thing  said  or  con- 

sidered between  the  parties  in  regard  to  its  value,  nor 
any  reckoning  of  the  amount  which  the  grantees  in  the 
deed  had  already  paid  to  the  city  on  the  plaintiff ’s 
account,  or  of  the  amount  which  they  would  be  called 
upon  to  pay  thereafter,  nor  any  amount  brought  forward, 
or  spoken  of  as  being  due  by  Thompson  to  the  plaintiff 
on  their  mutual  transactions ; though  it  had  been 
understood  that  any  debt  due  by  Thompson  should  be 
allowed  to  be  set  against  the  moneys  advanced  or  to  be 
advanced  by  the  grantees  in  the  deed  to  the  city,  on 
account  of  the  plaintiff. 

If  the  transaction  was  really  such  as  Bernard  repre- 
sents— simply  a sale  of  the  land  in  consideration  of 
whatever  claim  Thompson  and  Bernard  might  have 

Judgment,  upon  the  plaintiff  for  indemnity — it  would  certainly 
seem  strange  that  the  parties  should  have  entered  into 
no  calculations  to  ascertain  how  far  the  land  would  or 
would  not  be  a just  satisfaction  of  the  indemnity  which 
the  sureties  would  have  had  a right  to  claim.  If  the 
plaintiff  had  certainly  no  other  property  than  this  land, 
and  if  there  was  no  likelihood  of  his  ever  owning  any 
thing  else  afterwards,  and  if  it  was  quite  elear  that  the 
plaintiff’s  equity  of  redemption  in  this  lot,  in  addition 
to  the  amount  of  any  debt  that  Thompson  then  owed 
him,  could  not  be  worth  so  much  at  that  time,  then  it 
might  well  be  that  they  would  agree  to  take  the  land  in 
full  satisfaction,  and  that  the  plaintiff  might  be  willing 
to  let  it  go  absolutely  and  without  any  stipulation  for 
redemption.  But  even  then  it  would  be  strange,  among 
men  of  business,  that  nothing  should  be  done  or  said, 
either  then  or,  for  all  that  appears,  at  any  other  time, 
with  a view  to  ascertain  how  the  parties  stood — how 
much  the  sureties  had  paid,  and  how  much  they  would 
probably  have  still  to  pay;  that  there  should  be  no  sum 
spoken  of  as  the  reasonable  value  of  the  land  that  the 


ERROR  AND  APPEAL  REPORTS. 


141 


plaintiff  was  making  over  finally,  as  the  deed  imports  : no  1862. 
attempt  made  to  ascertain  how  the  plaintift'  and  Thomp- 
son  then  stood,  upon  their  mutual  dealings,  which  would 
he  necessary  to  be  known  before  the  relative  interests 
of  Thompson  and  Bernard  in  the  land  could  be  adjusted 
as  between  themselves,  as  it  was  to  be,  according  to 
Bernard's  own  account  of  the  matter  ; and  strange,  too, 
that  there  should  be  nothing  in  writing  given  on  the  one 
side,  or  asked  on  the  other,  for  securing  the  plaintiff 
against  any  after  claim  upon  him  that  Thompson  and 
Bernard  might  make.  It  stands  admitted  that  the 
^1000  mentioned  in  the  deed  was  an  imaginary  sum, 
put  in  without  any  regard  to  the  price  or  value  of  the 
land  ; and  the  deed  contains  not  a word  of  explanation 
that  would  show  any  connexion  between  it  and  the 
suretyship  which  Thompson  and  Bernard  had  under- 
taken. 

If  it  was  necessary  to  form  an  opinion  upon  the  judgment, 
question  of  fact,  whether  the  plaintiff’s  interest  in  the 
land  was  or  was  not  at  that  time  worth  much  more  or 
any  thing  more  than  the  claim  which  the  plaintiff’s 
sureties  would  have  had  upon  him  after  they  should 
have  paid  all  they  were  liable  for,  we  should  be  unable 
to  satisfy  ourselves  upon  the  point.  We  know  that  the 
plaintiff’s  mortgage  of  the  land  for  <£900  of  the  pur- 
chase money  was  yet  unpaid,  and  perhaps  some  interest 
on  that  debt.  Whether  that  incumbrance,  added  to  all 
the  claim  which  Thompson  and  Bernard  had  or  might 
afterwards  have  upon  the  plaintiff  as  his  sureties,  would 
equal  or  exceed  what  the  land  was  worth  in  1851,  we 
cannot  tell,  without  knowing  whether  Thompson  owed 
him  a debt,  and  of  what  amount,  and  without  some 
precise  evidence  of  the  value  of  the  land,  and  the 
amount  which  the  sureties  have  paid  in  all. 

I have  no  doubt  that  neither  the  want  of  a due  pro- 
portion between  the  benefit  which  the  plaintiff  received 
from  making  the  conveyance,  nor  the  want  of  such  steps 
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1862.  as  are  ordinarily  taken  among  men  of  business  in 
^ conducting  similar  transactions,  could  be  relied  on  as 

Bernard  . ° ’ 

sufficient  for  shewing  that  the  deed  absolute  in  its  terms 

Walker.  ^ ^ 

must  have  been  intended  only  as  security,  and  should 
be  so  treated ; but  that  part  of  the  case  is  nevertheless 
material  as  being  in  accordance  with,  and  tending  to 
confirm  what  may  be  inferred  from,  other  facts  which 
have  the  same  tendency. 

Then  another  fact  proved  in  the  case  is,  that  when, 
on  the  4th  November,  1857,  Thom'pson  and  Bernard 
offered  the  land  for  sale  by  public  auction,  through  Mr. 
Creiu^  their  auctioneer,  they  did,  by  a printed  handbill, 
signed  by  Creiv^  their  agent,  and  to  which  their  names 
are  added  in  print  as  proprietors,  advertise  the  sale  as 
about  to  be  made,  ‘‘  to  close  the  settlement  of  an  estate.’’ 
Now,  all  three  were  then  living  ; there  was  no  estate  of 
a deceased  party  that  could  have  been  meant.  But  if. 
Judgment,  as  the  plaintiff  asserts,  the  deed  was  only  given  as  a 
security,  and  if  it  was  intended  that  Thompson  and 
Bernard  should  indemnify  themselves  by  selling  the 
estate,  and  should  pay  over  to  the  plaintiff  any  surplus 
above  their  claim,  then  there  would  be  a settlement  to 
be  made,  which  might  naturally  enough  account  for  the 
sale  being  spoken  of  as  a sale  to  be  made  “ to  close  the 
settlement  of  an  estate  for  until  the  estate  was  sold, 
the  ultimate  rights  of  the  parties  respectively  to  its 
value  or  proceeds  could  not  be  settled.  This  does 
seem,  therefore,  to  point  to  a sale  about  to  be  made  for 
some  other  purpose  than  simply  to  turn  the  land  into 
money,  at  the  will  and  for  the  benefit  of  the  vendees  as 
owners.  It  is  proved  that  Thompson  drew  up  this 
notice,  and  that  both  he  and  Bernard  concurred  in  the 
terms  of  the  sale,  and  were  both  present  at  the  auction. 
I refer  to  this  not  as  a circumstance  by  any  means 
important,  if  it  stood  alone,  but  material  as  strengthen- 
ing the  other  evidence  in  the  cause — I mean  the  circum- 
stance that  he  was  recognizing  the  attempt  to  sell,  and 
acting,  or  endeavouring  to  act,  through  his  agent,  in 
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selling  the  estate,  under  an  advertisement  such  as  I have 
described. 


1862. 


Bernard 


V. 

Walker. 

There  is  next  the  further  fact,  that  when  the  fore- 
closure suit  was  brought  bj  Mrs.  Washburn  against  the 
plaintiff,  after  Thompson  and  Bernard  had  taken  their 
conveyance  of  28th  October,  1851,  and  while  that  suit 
was  pending,  both  Thompson  and  Bernard  are  shewn  to 
have  taken  an  active  part  in  assisting  the  plaintiff 
Walker^  as  owner  of  the  equity  of  redemption,  not  only 
to  reduce  the  amount  claimed  to  be  due  on  the  mortgage, 
but  also  to  have  the  time  extended  for  payment,  and  to 
have  joined  in  instructing  counsel  for  these  purposes ; 
though  if  the  deed  he  had  taken  from  the  plaintiff  in 
1851  was  not  taken  as  a security,  but  upon  an  absolute 
sale,  the  plaintiff  could  have  had  no  interest  afterwards 
in  the  equity  of  redemption,  and  would  have  had  no 
right  to  redeem,  and  would  not  have  been  the  proper 
person  to  be  made  defendant  in  the  foreclosure  suit.  judgment. 


But  what  the  plaintiff  relies  upon  as  most  material  in 
■ his  favour,  and  seems  indeed  to  insist  upon  as  decisive, 
are  the  two  affidavits  of  Charles  Thompson^  sworn  to 
respectively  on  the  10th  and  19th  December,  1853,  and 
filed  in  the  foreclosure  suit  of  Washburn  v.  Walker, 
We  have  to  consider  what  those  affidavits  fairly  import, 
and  what  effect  they  can  have  as  evidence  that  can  affect 
Bernard's  right  in  this  suit. 

The  first  of  the  two  affidavits,  it  will  be  remembered, 
contains  no  statement  respecting  the  deed  of  October, 
1851 ; but  it  is  fairly  to  be  implied  by  it  that  Thompson 
recognised  the  plaintiff  to  be  then  (in  December,  1853) 
the  person  entitled  to  redeem  the  property  and  the  per- 
son interested  in  redeeming ; and  it  was  made  for  the 
express  purpose  of  serving  and  protecting  his  interests 
in  that  capacity,  by  procuring  for  him  a longer  day  than 
had  been  set  for  redeeming  by  the  order  made  in  that 
cause.  It  states  that  the  mortgaged  premises  were  worth 
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1862.  more  than  double  the  sum  found  due  and  payable  to  the 
^ plaintiff,  Mrs.  Washburn.  ‘‘  I am  making  exertions  on 
V-  his  behalf,”  Mr.  Thompson  states  in  that  affidavit,  ‘Ho 

Walker.  ' ^ 

raise  the  money.”  * * * “And  I further  say  that 

I do  verily  believe  that  if  the  time  be  extended  for 
the  redemption  of  the  premises  for  a period  of  six 
months,  the  said  defendant  Walker  will  be  enabled  to 
redeem  to  same.”  Now,  if  the  deed,  made  more  than 
two  years  before  by  Walker  to  Bernard  and  Thompson^ 
were  really  intended  to  operate  as  an  absolute  sale  to 
to  them  of  all  Walker  s interest,  which  is  what  it  pur- 
ports to  be,  then  it  would  be  altogether  inconsistent  with 
that  state  of  things,  that  Thompson  should,  in  December, 
1853,  be  representing  himself  as  making  exertions  on 
Walker  s behalf  to  raise  the  money  for  Mrs.  W ashhurn^ 
in  order  to  enable  him  to  redeem  the  property.  Walker 
might  indeed  be  liable  under  a covenant  or  bond  for  the 
mortgage  money  after  he  had  parted  with  his  equitable 
judgment,  interest,  but  he  still  would  not  be  the  person  entitled  to 
redeem  the  property ; and  Thompson  and  Bernard 
would  have  been  the  proper  parties  to  the  foreclosure 
suit,  instead  of  being  content  to  appear  as  witnesses  or 
friendly  agents  merely  intervening  for  the  protection  of 
Walker  s estate  in  the  land. 

But  the  other  affidavit,  made  in  the  same  suit  by 
Thompson  a few  days  afterwards,  is  more  clearly  and 
expressly  applicable  to  the  deed  of  October,  1851 ; for 
in  it  Thompson  states  on  oath,  clearly  in  reference  to 
that  deed,  that  by  it  Walker  conveyed  to  them  [Thomp- 
son and  Bernard)  his  equity  of  redemption  of  and  in 
the  mortgaged  premises,  “ upon  trust,  or  under  the 
agreement  or  understanding  that  they  should  sell  the 
same,  and  pay  off  and  discharge  the  mortgaged  security 
held  by  the  plaintiff,  (in  that  suit  Mrs.  Washburn^)  and 
the  moneys  due  or  to  become  due  to  him  and  Bernard 
under  and  in  relation  to  their  suretyship  to  the  City  of 
Toronto,  together  with  all  costs,  &c.,  and  then  to  pay 
the  surplus  of  such  purchase  moneys  to  the  said  defend- 
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ant  Walker.  And  Thom^pson  further  states  in  this  1862. 
affidavit:  ‘‘During  the  course  of  last  summer  I have 

been  in  continual  communication  'with  the  said  defendant  ‘ v. 
(that  is  Walker)  on  the  Island  of  St.  Joseph,  in  Lake 
Huron,  and  have  had  many  conversations  "with  relation 
to  the  said  mortgaged  premises,  and  have  been  fully 
authorised  by  him  to  act  in  the  said  matter,  and  to  pro- 
ceed in  the  matter  of  the  redemption  of  the  said 
premises  for  his  interest,  and  as  agent  for  him,  as  "well 
as  on  the  behalf  of  myself  and  the  said  Hiram  Groodwin 
Bernard.'' 

This  is  a very  plain  recognition  by  Thompson  that  he 
and  Bernard  held  the  land,  not  as  purchasers  on  an 
absolute  sale,  but  upon  the  trust  or  understanding  that 
they  should  sell  it  for  the  purposes  mentioned,  and  pay 
over  the  surplus  to  Walker.  And  it  is  an  express 
admission  that  Walker,  standing  in  that  relation,  had  a 
right  to  redeem  by  paying  the  charges  referred  to,  'which 
of  course  'would  render  a sale  by  him  unnecessary.  It 
is  not  inconsistent  with  that  that  he  should  state,  as  he  Juigment. 
did  in  this  affidavit,  that  he  was  acting  in  the  matter  of 
the  redemption  of  the  premises  for  Walker's  interest  and 
as  agent  for  him,  as  well  as  on  behalf  of  himself  and 
Bernard',  for  he  and  Bernard  were  indirectly  interested 
in  staying  the  foreclosure,  either  that  a sacrifice  of  the 
property  might  be  prevented  by  giving  them  more  time 
to  sell,  or  that  they  might  have  more  time  to  pay  off 
Mrs.  Washburn's  mortgage  themselves,  if  that  should 
turn  out  to  be  necessary. 

There  can  be  no  doubt  that  this  affidavit  of  Thompson 
would  be  sufficient  to  establish  as  against  him— if  he 
were  living,  and  a defendant  in  this  suit — that  the 
transaction  of  October,  1851,  was  not  in  fact  an  absolute 
conveyance  upon  a sale,  or  a final  relinquishment  of  all 
right  in  consideration  of  the  debt  still  due,  but  was 
intended  to  be  used  as  a security  by  enabling  the  gran- 
tees in  the  deed  to  sell  the  property,  and,  after  retaining 
the  amount  of  their  demand,  to  pay  over  the  surplus  to 
the  grantor ; and  it  is  sufficient  now  to  establish  the  fact 
19  VOL.  II. 
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in  a suit  against  his  devisees  in  trust  representing  the 
estate,  who  alone  have  been  made  defendants  in  regard 
to  the  interest  that  can  he  derived  under  him. 


But  it  is  denied  that  this  affidavit  of  Thompson  is 
evidence  that  can  be  made  any  use  of  to  affect  Bernard^ 
the  grantee  in  the  deed.  If,  on  the  face  of  the  deed 
of  October,  1851,  the  grantees  could  or  rather  should 
be  regarded  as  joint  tenants,  then  there  are  many 
authorities  to  establish  that  the  admissions  of  one  would 
be  binding  upon  the  other  in  regard  to  the  property  and 
rights  held  by  them  jointly.  I refer  to  Taylor  on  Evi- 
dence, sections  674,  680,  681,  683,  686,  691,  712  ; Lucas 
V.  Delacourj  (a)  Crosse  v.  Bedmgfield^  {h)  Kemhle  v. 
Barren,  (c)  In  this  case,  even  on  the  face  of  the  deed, 
the  grantees  would  not  be  joint  tenants  by  our  law,  but 
tenants  in  common  only,  because  there  is  nothing  expres- 
sed in  the  deed  which  indicates  an  intention  to  make  a 
Judgment,  joint  tenancy,  (d)  Then,  holding  them  to  be  tenants  in 
common,  I do  not  find  that  the  admission  of  one  would 
on  general  principles  be  binding  on  the  other ; on  the 
contrary,  it  has  been  held  that  such  an  admission  would 
not  be  binding  against  the  co-tenant  in  common,  though 
both  are  parties  on  the  same  side  of  the  suit,  (e)  As  a 
general  rule,  indeed,  such  an  admission  of  one  co-tenant 
should  not  be  binding  on  the  other  ; for  admitting  in  this 
case  the  truth  to  be  that  the  deed  was  really  intended  by 
all  parties  to  be  an  absolute  conveyance,  as  it  imports,  it 
would  be  hard  and  unjust  that  the  owner  of  a several 
interest  held  under  it  should  have  that  interest  cut  down 
to  a security  only,  because  the  owner  of  the  other  moiety 
had  chosen  for  any  purpose  to  deny  that  the  intention 
was  such  as  the  deed  expressed. 

On  the  other  hand,  it  would  be  arriving  at  a strange 
result  in  this  suit  if  the  deed  under  the  same  words, 


(a)  1 M.  & Sel.  249.  (6)  12  Simons,  35. 

(c)  3 Car.  & P.  623.— Per  Tindal,  C.  J. 

(c?)  Con.  Stat.  U.  C.,  ch.  82,  sec.  10. 

(e)  Taylor  on  Evidence,  sec.  681 ; 4 Cowan,  488,  492. 
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applying  to  both  grantees,  must  be  held  on  any  evidence 
of  the  intent  with  which  it  was  made  at  the  time  to  have 
conveyed  to  one  grantee  an  absolute  estate,  and  to  the 
other  a qualified  or  conditional  estate  only.  For  nothing 
can  be  plainer  or  more  certain  than  that,  for  whatever 
purpose  the  estate  was  conveyed  to  one  grantee,  it  was 
for  the  same  purpose  conveyed  to  the  other.  And  I 
have  not  brought  myself  to  the  conclusion  that  we  could 
upon  any  evidence  given  in  this  cause,  hold  this  deed  to 
have  been  a sale  as  to  Bernard^  but  only  a security  as 
regarded  Thompson.  The  common  sense  view  of  the 
point  seems  to  be,  that  if  the  court  are  satisfied  of  the 
truth  of  the  statement,  that  the  deed  was  made  as  a 
security  only  for  one  purpose,  and  as  to  one  party  in  the 
cause,  it  must,  for  any  thing  that  appears  in  the  case, 
be  held  to  be  so  for  all  purposes,  and  as  to  both  parties. 
That  Bernard  could  have  been  allowed  to  disprove  the 
statements  made  by  Thompson^  I have  little  doubt. 
That,  however,  would  seem  to  call  for  a decision  be- 
tween the  opposing  testimony,  but  a decision  that  of 
necessity  must  govern  the  whole  case,  since  the  whole 
was  one  transaction,  which  could  not  at  the  same  time 
have  been  absolute  and  conditional  or  clothed  with  a 
trust ; but,  for  all  purposes  in  the  cause,  must  be  taken 
to  have  been  either  the  one  or  the  other,  according  to 
the  conviction  of  the  court  upon  the  evidence.  On  this 
part  of  the  case  I think  it  material  to  refer  to  the  case 
of  Bring  v.  Bring,  {a) 


1862. 


Judgment. 


Mr.  StarMe,  in  his  treatise  on  evidence,  observes, 
‘Hhat  a community  of  interest  or  design  will  frequently 
make  the  declaration  of  one  the  declaration  of  all.” 


“ Thus,”  he  says,  ‘‘  in  the  case  where  partners  or 
others  possess  a community  of  interest  in  a particular 
subject,  not  only  the  act  and  agreement,  but  the  declara- 
tion of  one  in  respect  of  that  subject  matter,  is  evidence 
against  the  rest.  The  admission  of  one  of  several 


(a)  2 Vernon,  99. 
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1862.  makers  of  a joint  and  several  promissory  note  that  it 
has  not  been  paid,  is  evidence  against  all.  Such  an 
Walker  ^^“^^ssion,  howcvcr,  ought  to  be  clear  and  unequivocal.” 
He  cites  as  authorities  for  this  principle,  11  East,  589, 
and  1 Maule  and  Selwyn,  249,  which  I have  already  refer- 
red to;  and  Whitcomb  Y,  Whiting,  (a)  Unless,  indeed, 
this  principal  were  acted  upon,  the  judgment  of  the 
court  must,  or  at  least  might,  in  many  cases  be  con- 
tradictory and  inconsistent,  and  beyond  question  wrong 
in  one  part,  if  it  be  right  in  another. 

On  the  other  hand,  it  is  laid  down  in  Mr.  Taylor'^ 
treatise  on  evidence,  section  680,  that  in  order  to  render 
the  admission  of  one  person  receivable  in  evidence 
against  another,  it  must  relate  to  some  matter  in  which 
either  both  were  jointly  interested,  or  one  was  deriva- 
tively interested  through  the  other ; and  that  a mere 
community  of  interest  will  not  be  sufficient ; and  he  cites 
Judgment,  a decision  of  Lord  Ellenhorough  at  nisi  prius,  in 
Jaggers  v.  Binnings^  (h)  where  an  action  was  brought 
against  two  defendants,  part  owners  of  a vessel,  and  an 
admission  made  by  one  as  to  a matter  which  was  not  a 
subject  of  co-partnership,  but  only  of  co-part-ownership, 
was  held  inadmissible  against  the  the  other. 

If  it  had  been  explained  in  that  case,  which  it  is  not, 
what  was  the  tendency  of  the  rejected  admission,  we 
might  have  seen  that  there  was  an  obvious  propriety  in 
rejecting  it,  and  that  the  decision  could  not  be  applied 
as  an  authority  in  the  case  before  us. 

But  whatever  difficulty  there  may  be  in  the  way  of 
receiving  evidence  of  Thompson' s written  admission  in 
his  affidavit,  as  binding  yer  se  upon  Bernard,  his 
co-tenant  in  common,  especially  in  view  of  what  is 
required  by  the  Statute  of  Frauds,  1 feel  the  case  to  be 
clear  on  the  ground  on  which  the  plaintiff’s  counsel  put 


{a)  Douglas,  652. 


(6)  1 Stark,  Rep.  64. 
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it  on  the  argument,  namely,  that  the  defendant,  Bernard,  1862. 
has  by  his  conduct  in  respect  to  this  transaction  given 
sufficient  reason  to  conclude  that  the  transaction  which  _ y- 

Walker. 

took  place  at  St.  Joseph’s  Island,  in  October,  1851, 
could  not  have  been  one  of  absolute  sale  of  this  land, 
and  that  there  is  sufficient  foundation  laid  for  the  recep- 
tion of  parol  testimony,  in  order  to  explain  for  what 
purpose  the  deed  in  question  was  then  made  by  the 
plaintiff.  Walker. 

If  it  had  been  proved  in  the  case  that  Bernard  stated 
publicly,  at  the  auction  sale  that  was  attempted  to  he 
made,  that  they  held  the  land  in  security  for  their 
claims  upon  the  plaintiff,  and  were  selling  the  land  for 
the  purpose  of  satisfying  these  claims,  and  paying  over 
any  surplus  there  might  be  to  the  plaintiff ; that  they 
had  computed  their  claims  at  a certain  sum,  and  rvould, 
therefore,  put  up  the  land  at  that  price,  in  order  that 
it  might  not  be  sacrificed  for  a sum  less  than  would  satisfy  judgm«nt. 
the  debt ; and  if  the  land,  at  his  desire,  had  been  in  fact 
put  up  at  that  upset  price,  I assume  that  that  would  not, 
in  the  view  of  a court  of  equity,  have  been  treated  as 
mere  verbal  declaration  of  matter,  contrary  to  the  pur- 
port of  the  deed.  It  would  have  been  treated  as  some- 
thing actually  done  on  his  part  inconsistent  with  the 
state  of  things  to  be  inferred  from  the  deed,  and  w^ould 
have  let  in  any  further  parol  evidence  to  show  what  the 
real  nature  of  the  transaction  was.  It  appears  to  me 
that  what  Bernard  actually  did,  and  participated  in, 
was  conduct  on  his  part  stronger  than  I have  just  sup- 
posed. He  allowed  Thompson  to  take  the  principal 
part  in  obtaining  the  deed  from  the  plaintiff,  at  St. 
Joseph’s;  left  him  to  make  the  previous  arrangement 
about  it  with  the  plaintiff;  went  up  with  Thompson,  at 
his  request,  and  when  he  arrived  there,  left  it  with 
Thompson  to  negotiate  the  matter  with  the  plaintiff, 
waiting,  apparently,  to  abide  by  what  Thompson  should 
procure  the  plaintiff  to  do.  They  held,  already,  a mort- 
gage from  the  plaintiff  upon  the  same  property,  given 
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1862.  to  them  a year  before,  to  secure  them  against  the  con- 
sequences  of  the  liability  which  they  had  incurred  on 
waTker  account ; and  I cannot  see  why  they  should  have 
desired  to  get  this  other  deed  for  the  mere  purpose  of 
security,  if  that  were  their  only  object,  (which,  indeed, 
is  a difficulty  in  the  way  of  supposing  that  the  latter 
deed  was  meant  to  operate  as  a security  only,)  except 
that  the  mortgage  of  1850  required  ninety  days’  notice 
of  any  sale  to  be  made  by  them  for  the  purpose  of 
indemnifying  themselves ; and  they  may  have  desired  to 
act  more  promptly.  But  this  result  is  plain,  that 
Thompson^  being  allowed  by  Bernard  to  put  himself 
forward,  as  he  did  in  the  matter,  they  came  away  with 
this  absolute  deed  in  consequence  of  what  passed  be- 
tween the  three;  and  two  years  afterwards,  when  Mrs. 
Washburn  was  endeavouring  to  foreclose  upon  her 
mortgage,  of  much  older  date,  the  proceedings  take 
place  which  Mr.  Turner  relates  in  his  evidence.  Upon 
Judgment,  all  that  is  before  us  in  relation  to  what  was  done  in  that 
suit  by  Thompson  and  Bernard,  and  the  now  plaintiff, 
Walker,  for  obtaining  a longer  day  before  foreclosure, 
Bernard  seems  again  to  have  allowed  Thompson  to  be 
the  acting  party  of  the  two  in  whatever  was  necessary 
for  obtaining  their  common  object. 

Whether  he  did  or  did  not  know  the  exact  contents  of 
the  affidavits  made  by  Thompson,  does  not  precisely 
appear;  but  upon  the  evidence  before  us,  I think  no 
jury  would  hesitate  a moment  in  concluding  that  Ber- 
nard was  concurring  in  the  statements  made  by 
Thompson,  so  far  that  he  knew,  and  acquiesced  in 
them ; that  having  a common  interest,  they  were  acting 
together  in  the  common  object  of  obtaining  further 
time  for  the  protection  of  Walker,  as  holding  the 
equitable  estate  of  a mortgagor,  entitled  to  redeem  for 
his  own  benefit.  The  defendant,  Bernard,  does  not 
pretend  that  he  gave  any  intimation,  while  he  was  being 
examined  in  the  master’s  office,  that  he  and  Thompson 
were  the  absolute  owners  of  the  estate.  ‘‘I  do  not 
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recollect,  (he  sajs,  in  his  evidence  in  this  cause)  stating 
in  the  master’s  office  my  reasons  for  interesting  myself; 

I do  not  recollect  saying  that  I and  Thompson  were  the 
absolute  owners  of  the  land ; nor  can  I account  for  not 
doing  so,  except  that  I did  not  know  much  about  the 
matter;  I do  not  recollect  about  my  evidence;  it  is  ten 
years  ago;  my  memory  is  not  very  good.” 

I think  we  cannot  be  wrong  in  looking  upon  Bernard, 
on  a view  of  all  the  evidence,  as  sanctioning  the  state- 
ments made  by  Thompson,  and  using,  as  much  as  he 
used,  the  affidavits  on  which  they  both  assisted  in  obtain- 
ing, as  if  for  the  benefit  and  on  behalf  of  Walker,  an 
enlargement  of  time,  which  could  be  of  no  consequence 
to  Walker  if  he  had  absolutely  and  finally  parted,  as 
Bernard  now  affirms  he  did,  with  all  his  interest,  legal 
and  equitable,  in  the  premises. 

Mr.  Turner  swore  that  all  three  were  acting  in  this  ^ , 

« Judgment. 

matter  in  pursuit  of  their  common  object. 

The  principle  I now  refer  to  was  carried  somewhat 
further  in  the  case  of  Brewett  v.  Sheard  ^ Price,  [a) 
where  Littledale,  J.,  said  to  the  jury,  “ The  learned 
sergeant  says  that  the  defendants  are  only  liable  for 
joint  acts,  that  is,  acts  done  (by  Sheard)  when  the 
defendant  Price  was  present.  Still,  as  on  the  first 
occasion,  both  defendants  were  present,  and  stated  that 
they  acted  in  the  assertion  of  a right,  you  will  consider 
whether  Mr.  Price  did  not  sanction  and  concur  in  the 
acts  done  when  he  was  not  present.”  The  act  in  that 
case  (the  re-opening  of  a ditch  which  had  been  filled  up) 
was  done  by  Sheard  alone,  in  the  absence  of  Price. 

It  is  reasonable  upon  the  evidence  of  Mr.  Turner,  and 
upon  other  testimony  in  the  cause,  and  considering  the 
privity  between  these  parties,  Thom'pson  and  Bernard, 
through  the  whole  transaction,  that  we  should  consider 


1862. 


Bernard 


Walker, 


(a)  7 Car.  & P.  4G5. 
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Bernard 

V. 

Walker. 


Judgment, 


Bernard  as  concurring  with  Thompson,  in  putting  for- 
ward the  statements  contained  in  Thompson  s affidavit, 
as  the  means  of  obtaining  the  end  which  it  is  proved  they 
both  had  in  view.  The  cases  of  Brichell  v.  Hulse,  [a) 
Gardner  et  al.  v.  Moult,  (5)  Boileau  v.  Rutlin,  {c)  and 
Johnson  v.  Ward,  {d)  are  strong  to  shew,  not  that 
Thompson  s affidavit  signed  only  by  him  can  be  held  to 
supply  written  evidence  signed  by  Bernard  of  the  facts 
contained  in  it,  but  that  the  putting  forward  that  state- 
ment by  Bernard,  or  with  his  sanction,  is  an  act  done 
by  him  quite  inconsistent  with  what  he  now  contends, 
that  he  and  Thompson  were  to  be,  under  the  deed,  the 
absolute  owners  of  the  estate  as  purchasers,  without  any 
agreement  or  understanding  that  Walker  should  be 
allowed  to  redeem.  And  indeed  his  active  intervention 
in  the  foreclosure  suit,  for  the  purposes  for  which  he 
and  Thompson  did  avowedly  interfere,  would  without 
the  affidavits  have  been  evidence  to  the  same  effect,  less 
strong  perhaps  and  certainly  less  particular,  but  sufficient 
to  afford  ground  for  receiving  parol  evidence  as  to  the 
real  object  in  taking  the  deed  of  October,  1851. 

It  was  on  that  view  of  the  case  that  the  plaintiff’s 
counsel  relied  in  his  argument,  and  I think  rightly. 

Then  parol  evidence  being  thus  let  in,  according  to 
the  principle  constantly  acted  upon  in  such  cases,  we 
have  the  strong  testimony  of  Mr.  Spragg,  the  only 
subscribing  witness  to  the  deed  of  October,  1851,  which 
may,  as  it  appears  to  me,  be  confidently  relied  upon ; 
for  besides  that  no  attempt  has  been  made  to  impeach 
his  testimony,  he  seems  to  be  in  no  manner  mixed  up 
with  the  transaction.  Being  casually  a fellow  passenger 
with  Thompson  and  Bernard,  on  board  the  steamboat, 
he  was  requested  by  Thompson  to  go  with  them  and  see 
the  deed  executed;  and  his  attention  when  they  got 
there  seems  to  have  been  the  more  given  to  the  matter, 
from  his  being  requested  to  make  an  alteration  in  the 


(a)  7 Ad.  & Ell.  456. 
(c)  2 Exch.  665. 


(6)  10  Ad.  & El.  464. 
(d)  6 Esp.  Ca.  47. 
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deed,  whicli  he  did,  by  inserting  the  name  of  Thompson^  1862. 
in  addition  to  Bernard,  as  a grantee.  Walker,  he  swears, 
read  the  deed  himself,  and  finding  that  Thompson  s name 
was  not  in  the  deed  as  a grantee,  but  only  Bernard's,  he 
objected  to  it  on  that  account,  and,  in  deference  to  his 
objection,  Thompson's  name  was  added.  Now,  if  there 
had  been  no  such  intention  or  Understanding  in  Walker's 
mind,  as  that  he  was  only  making  this  deed  as  a security, 
and  he  was  about  to  execute  the  deed  as  a final  and 
absolute  transfer  of  all  his  right  in  the  land,  it  could  ' 
not  have  signified  to  him  whether  Thompson' s name 
was  in  the  deed  or  not.  If  both  had  agreed  to  give  up 
all  claim  upon  him  for  indemnity,  on  his  executing  the 
deed  which  Thompson  placed  before  him,  he  might,  as 
we  may  suppose,  hg.ve  been  content  to  make  the  con- 
veyance either  to  one  or  both,  as  they  might  have 
agreed  between  themselves.  If  he  had  been  led  by  what 
had  passed  between  him  and  Thompson  to  believe  that 
the  deed  was  only  to  be  made  use  of  as  a means  of  Judgment, 
enforcing  payment  of  the  debt  due  by  him  to  the  two,  it 
was  natural  that  he  should  desire  Thompson  s name  in 
the  deed,  for  he  had  confidence  in  him,  and  would  feel 
more  secure  that  the  understanding  on  which  he  was 
about  to  convey  would  be  more  certainly  carried  out. 

Then  the  witness  states  that,  upon  Walker's  wife  hesi- 
tating to  sign  the  deed,  Thompson  remarked  to  her, 
that  the  deed  would  not  affect  Walker's  right  of 
redemption ; that  he  still  would  have  a right  to  redeem, 
otherwise  the  property  would  have  been  sold  to  meet 
liabilities  that  had  been  incurred  ; that  it  would  be 
sacrificed,  and  urged  this  mode  of  settlement  as  prefer- 
able.” ‘‘I  understood,”  he  says,  ‘‘it  was  to  raise 
money  to  pay  off  what  was  due  on  the  place,  and  other 
liabilities  tl\at  were  pressing.  After  this  conversation, 
the  deed  was  executed.”  Again,  this  witness  swears, 

“ Thompson,  when  he  produced  the  deed,  said  it  was 
for  the  purpose  of  raising  money  to  meet  liabilities.  It 
was  not  said  that  Thompson  and  Bernard  were  to  sell 
the  property,  but  to  raise  money  on  the  property.” 

20  VOL.  II. 
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The  witness  Spragg  speaks  here  of  a transaction  that 
had  passed  in  his  presence  nearly  ten  years  before  ; and 
considering  that  he  had  no  personal  interest  in  the 
matter,  and  no  previous  knowledge  of  the  circumstances 
which  led  to  the  taking  of  the  deed,  his  testimony 
supports  as  nearly  as  could  be  expected  in  substance  the 
plaintiff’s  statement  in  th^  bill,  that  the  understanding 
at  the  time  of  taking  the  deed  was  that  it  should  be  and 
was  taken  as  mere  security  for  the  balance  that  might  be 
due  to  Thompson  and  Bernard  on  taking  the  accounts 
between  them  and  him ; and  that  it  was  agreed  that  the 
indenture,  though  absolute  in  form,  should  be  and  was 
in  fact  a'  mere  security  for  the  purposes  aforesaid. 
It  supports  also  substantially  the  statements  in  Thomp- 
son s affidavit,  made  on  19th  December,  1853,  that 
Walker  conveyed  to  him  and  Bernard  his  equity  of 
redemption*  in  the  mortgaged  premises,  upon  trust,  or 
under  the  agreement  and  understanding  that  they  should 
sell  the  same  and  pay  off  and  discharge  the  mortgage 
security  held  by  Mrs.  Washburn^  (upon  which  she  was 
pressing,)  and  the  moneys  due  to  Thompson  and  Bernard 
under  or  in  relation  to  their  suretyship  for  Walker^  and 
to  pay  the  surplus  of  such  purchase  money  to  Walker, 

It  has  been  objected  that  the  case  made  out  in  evidence 
varies  from  that  stated  in  the  bill,  and  does  not  warrant 
the  kind  of  relief  which  the  decree  gives ; for  that  the 
tendency  of  the  evidenee  is  to  establish  a trust,  rath-er 
than  a mortgage,  that  is,  a trust  to  sell  the  estate  and 
pay  over  to  Walker  any  surplus  above  the  debt  due  by 
him  ; or  a trust  to  raise  money  upon  the  estate,  other- 
wise than  by  sale,  in  order  to  pay  off  the  debt  due. 

But  take  it  either  way,  the  substance  and  effect  is 
that  the  land  was  conveyed,  not  absolutely  and  uncon- 
ditionally, but  by  way  of  security,  as  the  bill  asserts  ; 
and  whether  the  intention  was  to  give  power  to  sell  the 
land  for  raising  the  money,  or  to  mortgage  it  for  the 
same  purpose,  Walker,  in  either  case,  would  hold  an 
interest  in  the  property,  and  the  grantees  'would  not 
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be  suffered  to  proceed  to  a sale  or  mortgage  against 
Walker's  will,  if  he  were  able  and  offered  to  pay  them 
the  money  he  owed. 


1862. 

Bernard 

V. 

Walker. 


The  substance  of  the  case  is,  whether  the  plaintiff 
has  upon  the  evidence  a right  to  come  for  redemption  ; 
and  it  was  so  regarded  in  Cripps  v.  Jee^  [a)  where  the 
circumstances  were  in  principle  similar;  and  I doubt 
not  in  many  other  cases,  where  what  might  be  spoken 
of  properly  as  a trust  pointed  only  to  realizing  a debt 
out  of  the  property,  and  paying  over  any  proceeds  to 
the  plaintiff.  The  reasons  assigned  for  appealing  do 
not  rest  the  appeal  upon  any  such  distinction,  but 
simply  on  the  ground  that  there  ’was  nothing  to  shew 
the  deed  to  be  conditional  or  by  way  of  security,  or  any 
thing  but  an  absolute  sale. 

That  is  quite  true  as  regards  the  form  of  the  deed, 
but  not  true  in  a larger  sense.  , 


It  is  true  that  the  defendant  Bernard  does  in  his 
answer  most  distinctly  and  positively  deny  that  the  deed 
was  taken  as  a security ; but  the  rule  of  evidence, 
which  requires  more  than  the  testimony  of  a single 
witness  to  overcome  his  unqualified  denial,  is  in  my 
opinion  abundantly  complied  with  here  by  the  corrobora- 
tion which  Spragg's  evidence  receives  from  the  other 
testimony  relied  upon.  I refer  to  2 Haddock’s  Chan- 
cery, 580  (note  h.) 

In  my  opinion  the  appeal  should  be  dismissed  with 
costs. 

Draper,  C.  J.,  said  that  although  he  had  written  out 
his  views  on  this  case  he  thought  it  unnecessary,  after 
the  very  clear  exposition  of  it  given  by  the  learned 
president,  that  he  should  delay  the  court  with  any 
lengthened  statement  of  the  facts,  or  to  say  more  than 


(a)  4 Dro.  Q.  C.  472, 
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1862.  that  subsequent  reflection  had  failed  to  change  the 
opinion  which  he  entertained  at  the  conclusion  of  the 
Walker.  argument  of  Mr.  Strong,  by  which  he  was 

impressed  with  the  idea  that  the  transaction  which  took 
place  between  these  parties,  if  not  an  absolute  sale  was 
one  of  trust,  the  nature  of  which  not  having  been 
evidenced  by  any  writing  signed  by  the  party  is  void 
under  the  statute,  and  therefore  that  the  appeal  should 
be  allowed,  and  the  bill  in  the  court  below  dismissed 
with  costs. 

Esten,  V.  C.,  thought  the  decree  pronounced  in  the 
court  below  was  right,  and  that  the  appeal  should  be 
dismissed  with  costs. 

Judgment.  other  members  of  the  court  concurred. 

Per  Cur. — Appeal  dismissed  with  costs. 

[Draper,  C.  J.,  dis^entiente.~\ 


Evans  v.  Evans. 

Specific  performance — Laches. 

In  the  year  1850,  the  owner  of  100  acres  of  land,  with  the  view  as  was 
admitted  of  retaining  his  son  upon  the  property  and  settling  him  in 
life,  agreed  to  convey  to  him  in  fee  simple  50  acres  of  this  land, 
worth  at  least  £150,  upon  payment  of  £50,  payable  in  six  years 
without  interest,  and  executed  a bond  for  that  purpose.  After 
obtaining  this  bond,  the  son  went  to  work  about  the  conntry,  and 
resided  some  years  at  a distant  part  of  the  province,  sometimes 
returning  when  out  of  employment  and  residing  with  the  other 
members  of  his  father’s  family,  and  during  such  residence  was  in 
• the  habit  of  assisting  in  doing  the  usual  work  of  the  farm.  Nothing 
was  ever  paid  on  account  of  the  purchase  money,  although  it  was 
alleged  the  son  was  entitled  to  a credit  on  account  thereof  for 
services  rendered.  After  the  lapse  of  a period  of  about  ten  years 
a bill  was  filed  by  the  son  to  enforce  a specific  performance  of  the 
contract  evidenced  by  the  bond,  and  a decree  was  pronounced  in 
favour  of  the  plaintilf.  Upon  an  appeal  to  this  court  this  decree 
was  ve'^ersed,  and  the  bill  in  the  court  below  dismissed  with  costs, 
unless  the  plaintiff  should  within  one  month  deliver  up  the  bond  to 
be  cancelled,  in  that  event  the  dismissal  to  be  without  costs. 
[Draper,  C.  J.,  and  Esten,  V.  C.,  dissenting.] 

The  bill  in  this  cause  was  filed  by  Thomas  Evans 
against  Qeorge  Evans,  setting  forth,  that  in  April,  1850^ 
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defendant  had  agreed  to  sell  and  convey  to  plaintiff  50 
acres,  part  of  lot  number  24,  in  the  first  concession  of 
Albion,  for  the  price  of  £50,  payable  according  to  the 
terms  contained  in  the  recital  to  a bond  executed  by 
the  defendant  to  the  plaintiff  on  the  occasion  of  such 
sale,  and  which  bond  was  set  forth  at  length  in  the  bill ; 
that  after  the  execution  and  delivery  of  this  bond,  the 
plaintiff,  at  defendant’s  request,  agreed  to  serve  defend- 
ant as  a labourer  on  his  farm,  the  remuneration  for 
which  was  to  be  applied  upon  and  form  part  of  the 
payment  of  the  purchase  money  of  the  land  ; that  under 
the  agreement,  plaintiff  had  so  worked  for  twelve 
months — such  services  being  worth  £30 ; that  it  was 
also  arranged  that  plaintiff  should  pay  the  taxes  on  the 
land,  he  first  being  let  into  possession  and  enjoyment 
thereof ; that  accordingly,  about  twelve  months  after 
the  execution  of  the  bond,  plaintiff  applied  to*defendant 
to  be  let  into  possession,  which  was  refused,  and  defendant 
continued  to  retain  the  possession  thereof.  The  bill 
also  charged  that  plaintiff  had  another  claim  against 
defendant,  on  a promissory  note  for  £30,  with  interest 
thereon,  such  sums  in  all  amounting  to  much  more  than 
was  due  to  defendant  in  respect  of  the  purchase  money 
agreed  to  be  paid ; and  prayed  specific  performance  of 
» the  contract,  and  an  account  of  what  was  due. 


1862. 


Evans 


Evans. 


Statement. 


The  defendant  answered  the  bill,  admitting  the 
contract  alleged,  but  stated  that,  at  the  time  of  entering 
into  it,  the  property  was  of  much  greater  value,  and 
that  his  sole  reason  and  inducement  for  agreeing  to 
sell  it  for  so  small  a sum  was,  as  the  plaintiff  well  knew, 
to  endeavour  by  that  means  to  keep  the  plaintiff  on  the 
farm,  instead  of  suffering  him  to  go  to  the  United 
States  or  some  other  part  of  the  country ; but  denied 
that  plaintiff  had  served  him  as  alleged,  but,  on  the  con- 
trary, that  immediately  after  the  contract  left  and  went 
elsewhere,  and  had  never  remained  on  the  farm  as  had 
been  intended  ; that  plaintiff  had  never  complied  with 
the  terms  and  conditions  of  the  bond  by  payment  of  the 
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1862.  consideration  money  or  taxes,  and  that  therefore  he 
(plaintiff)  was  not  entitled  to  any  relief.  The  answer 
V.  further  stated  that,  about  the  year  1856,  and  after  the 

Evans.  ...  ^ ' 

time  limited  for  payment  had  elapsed,  defendant  set  up 
the  plaintiff  and  his  sister  in  a tavern  belonging  to  defen- 
dant, where  he  remained  for  about  a year,  when  he  left, 
at  which  time  he  made  a claim  against  defendant  for 
boarding  some  of  his  workman,  and  that  in  consequence 
defendant  gave  plaintiff  the  note  for  £30,  at  which  time 
plaintiff  did  not  assert  any  claim  to  the  property,  or  to 
have  the  note  credited  on  the  bond,  and  which  defendant 
submitted  was  evidence  of  plaintiff  having  abandoned 
the  contract : that  the  claim  of  plaintiff  was  a stale 
demand,  and  that  by  reason  of  plaintiff’s  laches  the 
same  could  not  be  enforced. 

The  answer  further  stated,  that  on  the  26th  January, 
1859,  the  defendant  being  in  want  of  money,  and  sup- 
statement.  posing  that  plaintiff  had  abandoned  all  claim  to  the 
property,  had  mortgaged  the  same  with  other  lands  to 
one  Stephen  S.  Lee  and  Allan  Cameron,  for  $900,  of 
all  which  the  plaintiff  was  aware,  as  defendant  verily 
believed. 

Evidence  was  gone  into  ; that  on  the  part  of  the 
plaintiff,  being  chiefly  with  a view  of  shewing  that  he 
had  complied  with  the  stipulation  agreed  upon  between 
the  parties  of  working  for  the  defendant  : one  Evans,  a 
♦relation  of  the  parties,  swore  that  about  the  6th  of 
February,  1861,  he  went  with  plaintiff  to  defendant  in 
order  to  make  an  arrangement  of  the  differences  before 
suit,  when  defendant  refused  to  give  the  Meed,  and  said 
if  plaintiff  waited  till  defendant’s  death  he  would  give 
plaintiff  his  share  ; that  the  witness  tendered  defendant 
$55,  which  w^as  the  balance  due  on  the  land,  after 
deducting  six  months’  labour  ($66)  and  a note  of  $83 
with  interest  on  it  ($19  ;)  that  on  this  occasion  defend- 
ant stated  he  had  offered  plaintiff  $1000  and  some 
farming  utensils  in  lieu  of  the  50  acres  ; that  he  would 
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like  to  keep  the  land,  for  which  reason  he  had  made 
the  offer.  This  witness  said  the  place  was  worth  $1600, 
some  time  being  given  ; that  he  did  not  know  where 
plaintiff  lived  after  getting  the  bond.  John  Lyndsay^ 
a witness  for  plaintiff,  proved  that  in  the  fall  after  the 
bond  was  given,  plaintiff  was  working  for  defendant ; 
that  he  had  heard  defendant  offer  the  $1000  and  farm- 
ing implements  to  plaintiff ; that  at  the  time  of  the 
bond  the  land  was  worth  $1000,  amd  that  he  had  heard 
defendant  say  in  presence  of  plaintiff  that  he  was 
selling  him  the  land  to  keep  him  at  work.  Ellen 
Matthews to  plaintiff  and  called  by  him)  swore 
that  she  had  heard  plaintiff  and  defendant  converse 
about  the  land;  plaintiff  had  been  working  off  and  on 
for  defendant  before  the  bond  was  given  ; she  had  heard 
her  father  speak  about  the  bargain  ; he  always  allowed 
he  would  give  the  land  to  the  plaintiff ; about  a year 
after  the  bond,  the  defendant  said  that  if  plaintiff  would 
settle  and  marry  he  might  go  upon  the  land ; that  she 
had  seen  plaintiff  working  for  defendant  since  the  bond 
was  given — could  not  say  how  long  ; that  plaintiff  had 
been  back  and  left  defendant  frequently  ; that  he  was 
more  frequently  away  than  at  home  during  the  last 
four  or  five  years,  and  that  about  six  years  ago  she  had 
heard  plaintiff  complain  of  not  gelting  possession  of  the 
land.  Other  witnesses  called  by  the  plaintiff  proved 
that  defendant  had  always  desired  to  keep  the  land  in 
his  family  ; that  he  had  stated  he  would  rather  pay  the 
money  ($1000)  than  break  the  farm,  as  thereby  he 
might  get  a bad  neighbour  ; that  plaintiff  had  been  in 
the  habit  of  working  for  other  people ; that  he  stayed 
at  his  father’s  ' house  when  out  of  vfork,  but  worked 
while  there. 

The  plaintiff  was  examined  by  the  defendant.  On 
his  examination  he  swore  that  the  bond  had  been  given 
for  work  done  before  J850,  after  that  he  was  to  have 
wages,  which  were  to  be  applied  to  the  land,  which  he  was 
to  get  possession  of  after  a year.  One  witness  {Hessy) 


1862. 


Evans 


V. 

Evans. 


stater,  ent. 
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1862.  called  by  the  defendant,  stated  that  pkintilF  bad  been 
living  at  the  Grand  River  for  about  four  years,  and  while 

Evans  ^ . ...  . 

there  witness  had  a conversation  with  him,  in  which  he 

Evans. 

stated  that  he  thought  he  would  never  return  home  ; 
that  he  had  some  claim  against  his  father,  but  he  did 
not  like  to  put  it  in  force,  because  he  did  not  think  it  was 
his  right,  and  his  father  was  not  able  to  pay  it  or  suffer 
the  loss  ; he  did  not  say  what  the  claim  was,  and  witness 
did  not  ask  him. 

The  cause  came  on  to  be  heard  before  his  Honor 
Vice*  Chancellor  Usten,  on  the  25th  of  January,  1862, 
when  a decree  was  made,  by  which  it  was  declared 
that  the  plaintiff  is  entitled  to  a specific  performance  of 
the  contract  in  the  bill  of  complaint  of  the  said  plaintiff 
in  this  cause  set  forth,  upon  payment  of  what  shall  be 
found  due  by  the  plaintiff  to  the  defendant  in  respect  of 
• the  purchase  money  agreed  to  be  paid  therefor,  subject, 
statement,  howevcr,  to  the  mortgage  security  in  favour  of  Stephen 
S.  Lee  aud  Allan  Cameron.,  in  the  said  bill  mentioned, 
and  doth  order  and  decree  the  same  accordingly;  and  it 
is  ordered  that  it  be  referred  to  the  master  of  this  court 
to  take  an  account  of  what  is  due  by  the  plaintiff  to  the 
defendant  for  the  purchase  money  of  the  said  land  and 
premises  ; and  in  taking  such  account  he  is  to  set  off 
and  allow  against  such  purchase  money  whatever  he  may 
find  to  have  been  the  value  of  the  services  (if  any) 
rendered  by  the  plaintiff  for  the  defendant  at  any  time 
subsequent  to  the  date  of  the  contract,  and  also  to  set  off 
and  allow  against  such  purchase  money  any  sum  or  sums 
of  money  he  may  find  due  from  the  defendant  to  the 
plaintiff  upon  any  other  contract  or  consideration,  and 
also  in  like  manner  to  set  off  and  allow  against  such 
purchase  money  and  interest  the  costs  of  plaintiff 
to  be  taxed  by  the  master,  and  upon  payment  by 
the  plaintiff  to  the  defendant  of  any  balance  which 
shall  be  found  due  to  him  upon  taking  such  account, 
it  is  ordered  that  the  defendant  do  execute  a good 
and  sufficient  deed  of  conveyance  in  fee  simple  to 
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the  parcel  of  land  in  the  said  bill  mentioned,  being,  &c.; 
such  conveyance  to  be  settled  by  the  master  of  this  court 
in  case  the  parties  differ  about  the  same,  and  the  said 
defendant  undertaking  to  satisfy  and  discharge  the  said 
mortgage  in  favour  of  Stephen  S.  Lee  and  AllanCameron 
according  to  the  requirements  thereof.  This  court  doth 
order  and  decree  that  the  defendant  do  satisfy  and  dis- 
charge said  mortgage,  and  in  the  event  of  the  master 
finding  that  the  amount  due  in  respect  of  the  purchase 
money  and  interest  is  insufficient  to  balance  the  amount 
Tvhich  shall  be  found  due  to  plaintiff,  including  the  costs 
aforesaid,  it  is  ordered  that  the  defendant  do  pay  the 
plaintiff  the  amount  of  the  deficiency,  such  deficiency 
not  however  exceeding  the  costs  which  shall  have 
been  so  taxed  and  allowed  to  the  plaintiff.  And  this 
court  doth  reserve  the  consideration  of  further  directions 
and  of  subsequent  costs.” 

From  this  decree  the  defendant  appealed  for  the  fol- 
lowing reasons  : * 

1st.  Because  the  court  should  have  declared  that  the 
contract  in  the  pleadings  mentioned  had  been  abandoned 
by  the  parties,  and  should  have  therefore  refused  specific 
performance. 

2nd.  Because  from  the  laches  of  the  respondent  the 
court  should  have  refused  him  any  relief. 

The  respondent,  in  support  of  the  decree,  assigned  the 
following  reasons  : 

That  the  decree  made  by  the  court  cannot  be  appealed 
from,  inasmuch  as  it  orders  the  payment  of  money,  an 
account  whereof  has  not  been  taken,  and  to  secure  the 
payment  whereof  the  appellant  has  not  made  the  requi- 
site provisions.  That  as  the  decreeing  or  refusing  speci- 
fic performance  of  a contract  is  discretionary,  this  court 
would  not  interfere  with  the  judicious  exercise  of  that 
discreton  by  the  court  below,  to  whom  the  same  pecu- 
21 
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liarly  belongs,  and  that,  therefore,  there  is  no  error  in 
the  said  decree. 

That  there  was  no  abandonment  by  the  respondent  of 
the  contract  whereof  specific  performance  was  decreed 
by  the  said  decree  in  the  court  below,  and  no  evidence 
of  any  such  abandonment  was  furnished  or  offered  in  the 
court  below. 

That  there  were  no  laches  to  disentitle  the  respondent 
to  the  relief  granted  to  him  by  the  said  decree. 

That  if  there  was  any  error  in  the  said  decree  the  ap- 
pellant ought  to  have  caused  the  same  to  be  re-heard 
before  the  full  court  below. 

The  appeal  coming  on  to  be  heard, 

Mr.  Blake^  and  Mr.  Q-.  B.  Boulton,  for  the  appellant. 

Although  the  lowness  of  the  price  agreed  to  be  paid 
Argument.  itsqlf  be  sufiicient  as  a ground 

of  defence,  it  is  certainly  material  when  taken  in  con- 
nexion with  the  other  considerations  which  arise  in  the 
case — such  as  settlement  by  the  plaintiff  on  the  property 
for  it  is  perfectly  clear  from  all  the  evidence  that  this 
object  was  the  main  if  not  the  sole  moving  cause  for  the 
father  agreeing  to  convey  to  the  son.  On  this  under- 
standing the  bond  was  executed,  and  this  may  be  shown 
by  parol  as  a defence  to  a bill  seeking  specific  perform- 
ance.— Beaumont  v.  Dukes,  (a)  Myers  v.  Watson,  [h) 

The  application  for  and  refusal  of  possession  occurred 
as  stated  by  the  bill,  in  1851,  w^as  a sufficient  repudiation 
of  the  contract,  and  yet  no  proceeding  is  taken  to  enforce 
the  contract  for  ten  years  afterwards  : this  was  such 
laches  as  should  disentitle  the  plaintiff  to  any  relief  in  a 
court  of  equity  : Hook  v.  McQueen,  (c)  shews  that  the 
execution  of  the  mortgage  to  Lee  and  Cameron,  with  the 
knowledge  of  the  plaintiff,  was  strong  evidence  of  the 
abandonment. 


1862. 


Evans 


Evans. 


(a)  Jac.  422. 

(c)  2 Grant.  490. 


(6)  1 Sim.  N.  S.  523. 
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Mr.  Blevins^  for  the  respondent,  referred  to  Norway  v. 
MoorCy  {a)  as  to  the  effect  of  a statement  in  the  hill 
being  contradicted  by  evidence.  Carolan  v.  Brahazon 
(b)  shews  that  to  prove  a defence  on  the  ground  of* 
abandonment,  the  fact  of  abandonment  must  be  proved 
as  clearly  as  the  original  agreement.  He  cited  Clark 
V.  Hart^  (c)  Fry  on  Spec.  Per.  306;  Sug.  V.  &.  P.  Ss. 
211,  212. 


1862. 


Evans 


Evans. 


Sir.  J.  B.  Robinson,  Bart. — I think  there  is  nothing 
in  this  case  which  stands  in  the  way  of  a determination 
by  this  court  of  the  question  whether  it  is  not  consistent 
with  equity  that  the  plaintiff  should  have  a decree  for 
specific  performance.  As  to  the  reference  to  the  master 
which  the  decree  contemplates,  that  would  not  be  upon 
any  point  material  to  our  forming  a judgment  upon  the 
main  question.  The  necessity  for  such  reference  is 
dependent  on  the  decree  for  specific  performance  being 
upheld.  Judgment. 

Then  as  to  the  ground  of  objection  to  the  appeal,  that 
it  was  discretionary  with  the  court  to  decree  perform- 
ance or  not,  and  that  there  can  be  no  appeal  from  the 
exercise  of  mere  discretion.  That  is  true  in  a limited 
sense,  but  not  universally,  or  there  could  scarcely  be  an 
appeal  in  any  suit  of  this  description ; whereas,  we  have 
had  many,  and  shall  not  improbably  have  to  dispose  of 
more.  It  is  no  doubt  within  the  authority  of  an  appel- 
late jurisdiction  to  determine  in  this  case,  as  in  others, 
whether  the  judgment  of  the  court  of  equity,  in  a 
matter  which  may  be  admitted  to  be  in  some  measure 
discretionary,  has  been  given  in  accordance  with  the 
general  principles  which  in  such  cases  govern  courts  of 
equity.  It  need  hardly  be  said  that  a judgment  decree- 
ing specific  performance  may  in  many  more  instances  be 
found  the  subject  of  an  appeal  than  a judgment  refusing 
it.  This  is  an  order  of  the  former  kind. 


(a)  5 Grant,  609. 

(c)  6 Jur.  N.  S.  447. 


(6)  3 J.  & Lat.  200. 
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Evans 


V. 

Evans. 


Judgment. 


This  case  should  not,  in  my  opinion,  be  looked  upon 
as  if  the  transaction  were  entirely  one  of  business — in 
which  the  motive  of  each  party  is,  for  all  that  appears, 
^to  get  an  equivalent  for  what  he  gives.  This  is  a bill 
filed  by  a son  against  his  father,  to  compel  him  to  carry 
into  effect  an  agreement,  positive  enough  no  doubt  on 
the  part  of  the  father,  but  in  which  the  son  has  lost  all 
remedy  at  law  by  most  unreasonable  negligence  and 
delay. 

It  does  not  appear  that  the  defendant  exacted  any 
undertaking  from  the  son  to  pay  the  sum  of  money 
mentioned  in  the  defendant’s  bond  as  the  consideration 
for  the  land  which  he  was  to  convey,  or  any  undertaking 
to  pay  the  taxes. 

All  that  we  see  or  hear  of,  is  a bond  from  the  defend- 
ant to  the  plaintiff,  that  he  will  make  him  a deed  of  the 
land  in  question,  fifty  acres  in  the  township  of  Albion, 
provided  the  plaintiff  should  pay  him  £50  in  six  years, 
from  the  1st  September,  1850,  that  is  to  say,  £10  on 
1st  September,  1852,  and  the  remaining  £40  in  four 
equal  annual  instalments,  on  1st  September  in  each  of 
the  four  years  following,  so  that  the  whole  price  should 
be  paid  by  1st  September,  1856,  and  the  plaintiff  was 
in  the  meantime  to  pay  all  taxes  on  the  fifty  acres. 
The  agreement,  therefore,  properly  speaking,  was  all  on 
one  side,  and  that  is  a material  feature  in  the  case. 

At  the  time  that  the  defendant  thus  bound  himself  to 
convey  to  his  son  these  fifty  acres  for  £50,  to  be  paid 
in  six  years,  the  land,  it  appears  by  the  evidence,  was 
well  worth  £150,  and  is  now  worth  from  £300  to  £400. 

It  is  quite  plain  that  there  must  have  been  some  par- 
ticular purpose  to  be  answered  to  the  father  by  selling 
to  his  son  fifty  acres  of  the  same  lot  on  which  he  lived 
for  a third  of  its  value.  I have  no  doubt  that  the  object 
was  that  which  is  indicated  in  the  evidence,  and  is  in 
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some  measure  admitted  by  tbe  plaintiff,  namely,  to  keep  1862. 
the  son  from  wandering  about,  labouring  for  strangers, 
or  wasting  bis  time  perhaps  more  unprofitably. 

Or  it  may  have  been  that  the  motive  also  entered 
into  his  father’s  mind  of  making  in  this  manner  a provi- 
sion for  this  son,  in  proportion,  perhaps,  to  what  he 
might  be  able  to  give  to  his  other  children,  for  the  land 
given  to  him  upon  these  easy  terms  would  be  in  a great 
measure  a gift. 

These  considerations  apply  strongly  against  treating 
this  as  an  agreement  to  be  enforced  against  the  defend- 
ant by  any  active  interference  of  a court  of  equity,  where 
the  son  is  chargeable  with  great  laches  in  omitting  to  do 
what  he  was  bound  to  do,  in  order  to  bring  himself 
within  the  terms  qf  his  father’s  bond. 

On  considering  the  whole  evidence,  I find  it  not  easy 
to  satisfy  myself  what  labour  the  son  had  done  for  the 
fatjier  after  the  execution  of  the  bond,  which  the  father 
afterwards  agreed  to  allow  for  as  part  payment  of  the 
X50.  It  is  very  imperfectly  proved,  and  the  evidence 
that  is  given  is  contradicted. 

The  cases  which  are  referred  to  in  Mr.  Fry's  work  on 
Specific  Performance,  chapter  24,  are  very  strong  to 
shew  that  the  court  should  not  lend  its  aid  to  the  plain- 
tiff to  enforce  specific  performance  against  the  father, 
after  a delay  of  so  many  years,  where  the  plaintiff  has 
not  in  the  meantime  been  in  possession,  and  has  made 
no  improvements,  and  has  neglected  so  long  to  enforce 
the  agreement  after  he  had,  as  he  admits,  full  notice 
that  his  father,  in  consequence  of  his  negligent  conduct, 
intended  not  to  consider  the  agreement  still  in  force 
which  had  been  so  long  disregarded,  that  is,  I mean  the 
specific  agreement  to  convey  the  land,  though  he  had 
offered  no  alternative. 

I think  the  decree  should  be  reversed,  and  the 
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bill  dismissed  with  costs,  though,  if  my  brothers  concur, 
I should  have  no  objection  to  follow  the  course  taken  in 
Spurrier  v.  Hancock,  (a)  by  adding,  “ unless  within  one 
month  the  plaintiff  should  deliver  up  the  agreement;” 
and  in  that  case  without  costs. 

Draper,  C.  J. — I can  see  nothing  in  this  case  to  take 
it  out  of  the  general  rule,  that  the  specific  performance 
of  an  agreement  for  the  sale  of  lands  should  be  decreed. 
I think,  for  the  reasons  assigned  by  the  learned  Vice- 
Chancellor,  the  decree  should  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Esten,  V.  C. — I think  the  decree  pronounced  by  me 
in  favour  of  the  plaintiff  should  be  affirmed.  The  estate 
was  sold  at  an  undervalue  by  the  father  to  a son,  who 
had  acted  towards  him  in  a praiseworthy  , manner,  but 
for  a substantial  consideration,  and  this  circumstance 
can  therefore  form  no  bar  to  a specific  performance. 
The  bond  is  proved,  and  constitutes  a valid  contract 
within  the  Statute  of  Frauds.  The  only  defence,  then, 
which  can  be  raised  to  the  suit  is  abandonment  or  laches 
on  the  part  of  the  plaintiff.  The  defendant  was  anxious 
to  keep  his  son  in  the  neighbourhood,  and  see  him 
married  and  settled.  I am  satisfied  that  he  never 
intended  to  rescind  the  contract.  The  plaintiff  paid  a 
substantial  part  of  the  consideration,  and  at  the  end  of 
the  year  asked  for  possession ; when  the  defendant  said 
that  if  he  would  marry  and  settle  he  would  admit  him 
into  possession.  The  plaintiff  was  not  prepared  at  that 
lime  to  marry,  and  time  passed,  the  plaintiff  and  defend- 
ant having  dealings  with  each  other.  The  defendant 
never  notified  the  plaintiff  that  if  the  contract  was  not 
performed  he  would  rescind  it.  He  brought  the  land 
into  cultivation,  intending,  probably,  the  plaintiff  to  have 
the  benefit  of  it  when  he  should  settle.  During  this 
time  the  plaintiff  left  the  bond  in  the  hands  of  George 
Evans,  with  instructions  to  press  it,  but  he  did  not,  and 
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Mrs.  Matthews  took  it  away.  On  the  plaintiff’s  return 
from  the  Grand  River  he  pressed  his  claim,  and  the 
defendant,  not  insisting  that  the  contract  was  at  an  end, 
made  a very  advantageous  offer  of  compromise  to  the 
plaintiff.  Upon  the  whole,  considering  the  circum- 
stances of  the  case,  and  the  relation  existing  between  the 
parties,  I think  no  abandonment  is  shewn,  and  no  sufficient 
laches  exist  in  the  present  case  to  debar  the  plaintiff 
from  the  relief  he  seeks.  I do  not  attach  any  weight 
to  the  declaration  of  the  plaintiff,  as  mentioned  in  the 
evidence  of  Hessy^  although  I think  he  was  speaking 
the  truth  to  the  best  of  his  recollection.  Mrs.  Uessy 
exhibited  a good  deal  of  feeling  in  delivering  her  testi- 
mony. She  was  only  ten  years  old  at  the  time  of  the 
transaction  which  she  relates.  The  defendant  should 
have  acquiesced  in  the  demand  of  the  plaintiff,  and 
accepted  the  money  which  he  tendered  to  him. 

I think  the  appeal  should  be  dismissed,  and  with  costs. 

Hagarty  and  Morrison,  JJ.,  concurring  in  the 
views  expressed  by  the  president,  the  appeal  was  allowed, 
and  the  bill  in  the  court  below  ordered  to  be  dismissed. 


McQuesten  V.  Thompson. 

T.,  K.  & Co.,  carrying  on  business  as  gas-fitters  and  plumbers,  con- 
tracted verbally  with  D.,  an  hotel-keeper,  to  supply  a new  hotel  he 
was  erecting  with  various  articles  in  the  way  of  their  trade,  which 
was  to  be  paid  for  as  the  work  progressed.  D.  afterwards  left  this 
province  on  account  of  ill  health,  having  previously  executed  a 
power  of  attorney  to  one  S.,  authorising  him  to  carry  on  his  business 
during  his  absence.  T.,  K.  & Co.  having  discovered  that  D.’s  estate 
was  greatly  involved,  refused  to  proceed  with  their  contract,  unless 
secured  for  their  work  and  materials.  Whereupon  S.,  with  a view 
of  inducing  T.,  K.  & Co.  to  complete  their  contract,  in  pursuance  of 
a previous  arrangement,  executed,  as  such  attorney,  a chattel  mort- 
gage of  the  goods  furnished  by  them,  securing  to  T.,  K.  & Co. 
payment  of  their  demand.  At  the  time  of  the  execution  of  this 
instrument  D.  was  dead,  but  this  fact  was  not  known  to  the  parties 
until  some  time  after  the  completion  of  the  work.  Held,  reversing 
the  decree  of  the  court  below,  that  T.,  K.  & Co.  were  not,  under 
this  mortgage,  entitled  to  remove  an}’  of  the  fittings  put  in  the 
hotel;  their  only  remedy  being  for  the  price  of  their  work  and 
material  under  their  contract  with  D. 

Jacques  v.  Worthington,  7 Grant,  192,  commented  on,  distinguished 
from  the  present  case,  and  approved  of. 

The  bill  in  the  court  below,  as  amended,  was  by 
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1862.  James  E,  Thompson,  David  S.  Keith  and  Charles  C, 
Thompson,  against  Creorge  Worthington,  Calvin  Me- 
Thompson  Others,  praying,  under  the  circumstances 

therein  stated,  and  which  are  clearly  set  forth  in  the 
judgment  of  the  court,  that  the  personal  representatives 
of  Thoynas  Davidson  (defendants  to  the  bill)  might  be 
ordered  to  make  and  execute  a mortgage  similar  to  the 
one  which  had  been  executed  by  Stevenson  as  his  attor- 
ney, and  pay  off  certain  incumbrances  due  to  others  of 
the  defendants ; and  that  defendant  McQuesten  (a 
mortgagee  in  possession)  might  be  ordered  to  deliver  to 
the  plaintiffs  all  the  goods  put  or  placed  by  them  in  or 
on  the  hotel  and  premises  in  the  bill  mentioned,  subse- 
quently to  the  death  of  Davidson  ; that  the  defendants 
might  be  restrained  from  using  or  permitting  to  be  used 
the  said  goods  and  materials,  and  for  further  relief. 

On  the  cause  coming  on  to  he  heard,  before  his 
statement,  honour  Vice-Chancellor  Esten,  a decree  was  pronounced 
directing  “ that  the  defendants  to  the  original  as  well 
as  to  the  amended  bill  do  forthwith  deliver  to  the 
plaintiffs  at  the  Royal  Hotel  in  the  city  of  Hamilton 
in  the  pleadings  mentioned,  all  the  goods  placed  by  the 
plaintiffs  or  their  servants  or  agents  in  or  about  the 
Royal  Hotel  subsequent  to  the  30th  day  of  December, 
A.D.,  1857,  and  which  remain  in  the  condition  of  mere 
chattels  ; such  goods  to  be  ascertained  by  the  master  of 
this  court  at  Hamilton,  in  case  the  parties  differ  about 
the  same.  And  this  court  doth  declare  that  the  said 
plaintiffs  are  also  entitled  to  such  goods  as,  having  been 
so  delivered  subsequent  to  the  said  date,  and  having 
been  ajffixed  to  the  freehold,  can  be  removed  therefrom 
without  injury  to  the  inheritance.  And  it  is  further 
ordered  that  the  plaintiffs  be  at  liberty,  at  their  own 
expense,  to  remove  the  same,  restoring  the  premises  as 
nearly  as  circumstances  will  admit  to  their  former  con- 
dition. And  this  court  doth  declare  that  the  said 
plaintiffs  are  not  entitled  to  such  of  the  said  goods  as 
cannot  be  removed  without  injury  to  the  inheritance  as 
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against  the  defendant,  Calvin  McQuesten^  until  he  is 
paid  his  debt  and  costs.  And  it  is  ordered  that  the 
defendants,  Greorge  Worthington^  Anthony  Copp^  and 
James  Miller  (the  administrators  of  Thomas  Davidson) 
do  forthwith  pay  to  the  plaintiffs  their  costs  of  this  suit, 
up  to  and  inclusive  of  the  former  hearing  of  this  cause, 
to  be  taxed  by  the  master  of  this  court  at  Hamilton ; 
and  as  to  the  proceedings  subsequent  to  the  original 
hearing  of  this  cause,  this  court  do  not  think  fit  to 
give  costs  to  any  of  the  parties  hereto  ; and  all  the 
parties  are  to  be  at  liberty  to  apply  to  this  court,  as 
occasion  may  require  ; and  the  costs  of  the  reference 
hereby  directed  as  to  the  said  goods  are  reserved  until 
after  the  master  makes  his  report.  And  as  to  such 
goods  as  cannot  be  removed  without  injury  to  the 
inheritance,  this  decree  is  without  prejudice  to  any 
question  of  compensation  or  otherwise  as  between  the 
plaintiffs  and  the  estate  of  the  late  Thomas  Davidson  A 

From  this  decree  the  defendant  McQuesten  appealed, 
making  the  other  defendants  to  the  bill  and  the  plain- 
tiffs respondents,  assigning  as  reasons  for  such  appeal-— 

1st.  Because,  as  to  the  pure  chattels,  the  only  and 
sufficient  remedy  of  the  respondents,  James  E.  Thompson^ 
David  S.  Keith^  and  Charles  C.  Thompson^  is  at  law, 
and  the  Court  of  Chancery  has  no  jurisdiction  to  inter- 
fere, or,  if  it  have  such  jurisdiction,  this  is  not  a proper 
case  for  the  exercise  thereof. 

2nd.  Because,  as  to  all  fixtures,  the  same  upon  their 
fixture  became  the  property  of  the  appellant,  whose  title 
thereto  was  not  and  could  not  be  affected  by  the  alleged 
agreement  under  which  the  same  were  affixed. 

3rd.  Because  the  alleged  mistake  in  fact,  upon  which 
the  said  decree  is  founded,  could  not  affect  the  legal 
result  of  such  fixture,  and  the  parties  are  practically  in 
the  same  position  as  if  there  had  been  no  such  mistake 
in  fact. 

22  YOL.  II. 
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was  as  to  fixtures  mapifestly  void  in  law  against  this 
V.  appellant,  and  therefore  no  equity  can  be  raised  in 

Thompson.  ^ ' l ^ 

favour  of  the  respondents,  James  U.  Thompson,  David 
S.  Keith,  and  Charles  0.  Thompson,  on  the  ground  that 
the  said  agreement  turned  out  void  on  other  grounds. 

5th.  Because  the  respondents,  James  K,  Thompson, 
David  S.  Keith  and  Charles  C.  Thompson,  affixed  the  said 
goods  with  a full  knowledge  of  the  appellant’s  legal 
rights,  and  of  his  intended  assertion  thereof,  and  they 
should  not  be  relieved  against  such  rights  and  their 
assertion. 

6th.  Because  the  said  decree  is  founded  on  rights  al- 
leged to  arise  in  respect  of  an  agreement  dated  on  the  6th 
day  of  January,  A.D.,  1858,  and  the  relief  granted  should 
have  been  confined  to  goods  supplied  on  or  after  that 
date,  whereas  the  said  decree  extends  to  all  goods 
statement,  qj,  after^  the  30th  day  of  December,  A.D., 

1857. 

7th.  Because  the  said  decree  should  have  directed 
an  account  or  enquiry  as  to  what,  if  any  thing,  is  due 
the  said  respondents,  James  K.  Thompson,  David  S. 
Keith  and  Charles  C,  Thompson,  in  respect  of  the  goods 
supplied  by  them,  and  should  not  have  directed  their 
unconditional  restoration,  but  should  have  reserved  that 
question  until  after  the  state  of  the  accounts  had  been 
ascertained. 

8th.  Because  the  said  decree  should  have  directed 
the  respondents,  James  E.  Thompson,  David  S.  Keith 
and  Charles  (7.  Thompson,  upon  removal  of  any  of  the 
said  goods,  to  place  the  premises  in  the  same  condition 
in  which  they  formerly  were. 

9th.  Because  the  said  decree  should  have  provided, 
but  does  not  provide,  any  means  for  carrying  out  its 
provisions,  by  ascertaining  what  fixtures,  if  any,  can 
be  removed  without  injury  to  the  inheritance. 
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The  plaintiffs  assigned,  in  support  of  the  decree,  the 
following  reasons  : 
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1.  There  is  jurisdiction  in  equity  as  to  the  pure 
chattels,  and  this  is  a proper  case  for  the  exercise 
thereof ; and  if  there  is  a remedy  at  law,  it  is  not  an 
adequate  remedy  under  the  circumstances  of  the  case ; 
and  even  assuming  that  there  were  no  jurisdiction 
in  equity  in  the  case  of  pure  chattels,  there  would  he  ^ 
jurisdiction  in  this  case,  because  of  part  being  fixtures, 
and  not  pure  chattels,  by  reason  whereof  jurisdiction 
is  given  as  to  the  whole. 


2nd.  The  fixtures  did  not,  nor  did  any  of  them  upon 
their  fixture,  become  the  property  of  the  appellant,  but 
the  property  always  remained  in  the  respondents  by 
virtue  of  the  agreement  under  which  the  same  were 
affixed. 

statement. 

3rd.  The  mistake  in  fact  could  and  did  affect  the 
result  of  such  fixtures,  and  but  for  such  mistake  the 
fixtures  would  not  have  been  affixed  or  the  goods  forming 
such  fixtures  been  delivered,  and  consequently  the 
parties  are  not  in  the  same  position  as  if  there  had  been 
no  mistake  in  fact. 


4th.  The  .agreement  for  a chattel  mortgage  showed 
the  intention  to  preserve  the  subject  matter  as  chattels, 
and  not  to  allow  the  property  to  pass ; and  such  inten- 
tion must  be  carried  out,  not  only  between  the  parties, 
but  also  as  against  the  appellant ; for,  among  other 
reasons,  he  did  not  lend  his  money  nor  was  he  other- 
wise induced  to  alter  his  position  because  of  the  subject 
matter- being  supposed  to  become  fixtures,  and  particu- 
larly the  appellant  would  have  been  in  as  good  a posi- 
tion as  he  is  if  the  said  subject  matter  had  never  been 
put  upon  the  mortgaged  premises. 

5th.  The  respondents  were  not  aware  of  the  ap- 
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pellant’s  legal  riglits,  or  of  liis  intended  assertion  of 
them  ; but  if  they  were,  they  ought  not,  under  the 
circumstances  of  this  case,  to  be  precluded  from  the 
relief  granted  by  the  decree. 


6th.  The  relief  is  not  founded  solely  on  rights  in  respect 
of  the  agreement  of  the  6th  January,  1858,  but  the  same 
relief  would  have  been  granted  under  the  circumstances  of 
this  case  if  no  such  agreement  had  been  made  ; and  the 
respondents,  Thompson^  Charles  C.  Thompson^ 

and  David  S.  Keith^  relied  and  still  rely  on  the  circum- 
stances of  this  case  to  entitle  them  to  the  relief  granted  ; 
and  they  also  relied  and  still  rely  on  the  said  agreement, 
together  with  the  other  facts  in  the  case  ; and  in  either 
case  the  said  respondents  are  entitled  to  the  relief  as  to 
all  goods  supplied  after  the  30th  December,  1857. 


7th.  The  mortgage  to  the  plaintiff  did  not  operate  to 
statement,  vcst  in  him  any  property  which  was  not  the  property  of 
Thomas  Davidson ; the  goods  in  question,  whether 
fixed  or  not,  never  were  the  property  of  said  Thomas 
Davidson;  nor  were  the  respondents  wrong-doers  in 
affixing  or  placing  them  upon  the  premises. 

8th.  Even  if  the  said  goods  did  become  at  law  the 
property  of  the  appellant,  the  respondents  are  in  equity 
entitled  to  a re-delivery  of  them,  unless  the  appellant 
elects  to  treat  them  as  goods  sold  and  delivered  to  him, 
which  he  has  not  done. 

The  administrators  of  Davidson  also  assigned  reasons 
against  the  decree,  in  addition  to  those  assigned  by 
McQuesten — that  they,  being  mere  tenants-at-will  of 
McQuesten,  had  no  power  or  authority  to  deliver  up  the 
said  fixtures  ; and  that  they  were  improperly  ordered  to 
pay  costs  before  it  was  ascertained  whether  the  property 
was  put  into  the  hotel  before  or  after  the  80th  of 
December,  1857,  (the  date  of  Davidson's  death,)  and 
before  the  final  result  of  the  suit. 
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Mr.  Proudfoot  and  Mr.  Blake  for  the  appellant.  1862. 

McQuesten 

Mr.  Mc3IicTiael  and  Mr.  Fitzgerald  for  the  respond- 
ents,  Thompson  ^ Co. 

Sir  J.  B.  Robinson,  Bart. — In  Jacques  v.  Worthing- 
ton, (a)  which  was  referred  to  in  the  argument  of  this 
appeal,  the  case  was,  that  Thomas  Davidson,  the  pro- 
prietor of  the  City  Hotel  in  Humilton,  which  was 
built  and  prepared  for  occupation  at  the  time  of  his 
death,  had  been  in  negotiation  with  those  plaintiffs  for 
a large  quantity  of  furniture,  to  he  placed  in  the  hotel ; 
hut  he  had  not  entered  into  a contract  with  them,  or 
given  any  order  for  the  work,  before  ill-health  obliged 
him  to  leave  Canada  and  go  to  Cuba,  leaving  Stevenson, 
his  general  agent,  to  manage  his  affairs  for  him  in  his 
absence,  and  ^^in  particular  to  do  what  might  be  neces- 
sary in  regard  to  the  conduct  and  management  of  the 
City  Hotel.”  Judgment. 

After  he  had  gone,  Stevenson,  acting  under  his 
power-of-attorney,  and  in  ignorance  of  Davidson's 
death,  continued  to  negotiate  with  Jacques  ^ Hay  for 
the  purchase  of  furniture ; but  before  the  delivery  of 
the  furniture,  in  January,  1858,  there  was  no  binding 
contract  between  them.  In  the  meantime  Davidson 
had  died  in  Cuba ; and  the  question  was,  whether  the 
contract  which  Stevenson  had  made  in  January  or 
February,  1858,  when  he  gave  a chattel  mortgage,  in 
the  name  of  his  principal  Davidson,  who  had  died  on 
the  30th  December  before,  was  binding  upon  Davidsoyis 
estate.  The  Court  of  Chancery  determined  that  it  w^as 
not.  The  prayer  of  the  bill  was,  that  it  should  either 
be  declared  that  the  title  to  the  furniture  had  not  passed 
out  of  the  plaintiffs,  and  that  the  defendants  might 
be  ordered  to  restore  the  same  to  them,  or  that  the 
defendants  (the  administrators)  might  be  ordered  to 
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execute  a mortgage  upon  the  furniture  such  in  its  terms 
as  Stevenson  had  executed  in  the  name  of  Davidson^ 
but  while  Davidson  was  in  fact  not  living. 

The  judgment  in  that  case  was,  that  although  the 
court  could  not  decree  specific  performance  of  a void 
contract,  yet  they  must  consider  that  the  contract  was 
void  only  in  consequence  of  a mistake  common  to  both 
parties  ; that  the  defendants,  (the  administrators  of 
Davidson^)  who  had  set  up  that  defence,  could  have  no 
right  to  retain  the  furniture,  which  had  been  delivered 
to  them  under  a void  contract;  and  that  justice  required 
that  the  plaintiffs  should  be  placed  as  far  as  possible  in 
statu  quo ; and  they  ordered  the  administrators,  who 
had  taken  possession  of  the  goods,  to  deliver  them  back 
to  the  plaintiffs,  the  vendors,  and  to  pay  their  costs  of 
the  suit. 

There  can  be  no  doubt  that  that  decree  was  just,  and 
that  the  only  question  in  the  case  was,  wdiether  the  aid 
of  a court  of  equity  was  required  or  could  properly  be 
given.  It  was  contended  that  the  plaintiffs  should  be 
left  to  their  remedy  at  law. 

Here  we  have  a question  of  a similar  nature  in  some 
degree,  but  varying  in  its  circumstances,  growing  out  of 
the  supply  by  these  plaintiffs  of  labour  and  materials 
for  fitting  up  the  same  hotel,  and  supplied  in  part  before 
Davidson  s death,  upon  a contract  made  with  himself, 
and  in  part  supplied  after  his  death,  upon  a eontract,  as 
the  plaintiffs  contend,  made  by  his  agent  Stevenson  with 
the  plaintiffs,  after  Davidson  had  died  in  Cuba,  but 
before  information  of  his  death  had  reached  Canada, 

In  this  case  also  other  considerations  present  them- 
selves, from  the  circumstance- that  the  goods  supplied 
by  these  plaintiffs  were  put  up  by  them  in  the  hotel, 
and  in  such  a manner  that,  it  is  contended,  they  are 
fixtures,  and  have  become  the  property  of  the  appellant 
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McQuesten^  to  whom  Davidson  had  long  before  mort-  1^62. 
gaged  the  hotel  for  advances.  This  difference  between 
the  present  case  and  that  of  Jacques  ^ Hay  against 
the  administrators  of  Davidson^  gives  rise  to  several 
questions. 

The  labour  and  materials  supplied  by  these  plaintiffs 
were  applied  in  fitting  up  the  new  hotel  with  gas-lights, 
steam  fittings,  bells,  and  water  closets.  The  work,  it 
appears,  was  begun  upon  a contract  made  with  Davidson^ 
which  the  plaintiffs  were  engaged  in  executing  at  the  time 
of  his  departure  from  Canada.  Soon  after  he  left  Canada 
his  insolvency  became  generally  known  ; and  the  plain- 
tiffs not  being  paid,  as  they  should  have  been,  according 
to  the  contract,  for  what  they  had  done,  suspended  their 
work,  and  would  not  go  on,  till  Stevenson^  the  agent,  on 
the  6th  January,  1858,  agreed  to  give  them,  as  he  after- 
wards did,  on  the  28th  of  January,  a chattel  mortgage 
on  the  articles  they  were  to  supply,  and  to  allow  them  Judgment, 
to  remove- them  from  the  building  if  they  should  not  be 
paid  according  to  the  agreement  which  he  had  made 
with  them  in  Davidson’s  name. 

Davidson  having  died  some  time  before  in  Cuba — viz., 
on  the  30th  December,  1857 — though  neither  the  plain- 
tiffs nor  Stevenson  were  aware  of  that  fact  till  the  4th 
February  following,  the  question  is,  what  are  the  rights 
of  the  parties  under  these  circumstances,  first,  as  to  the 
articles  not  affixed  to  the  realty,  (if  there  were  any  which 
should  not  be  so  regarded,)  and  next  as  to  those  which 
are  fixtures  ? 

Wo  do  not  see  the  deed  of  the  28th  January ; but 
that  cannot  be  material,  since  it  is  clearly  void  and  of 
no  effect,  being  executed  in  the  name  of  Davidson  by 
Stevenson  as  his  attorney,  under  a power-of-attorney 
which  had  been  revoked  nearly  a month  before  by  the 
death  of  the  principal.  The  written  agreement  or 
understanding,  however,  between  Stevenson  and  these 
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plaintiffs,  which  this  chattel  mortgage  was  intended  to 
fulfil,  was  signed  bj  Stevenson  in  his  own  name,  and  is 
as  follows  : 

Hamilton,  6th  January,  1858. 

‘‘To  James  E.  Thompson. 

“ Sir, — I undertake  that  for  whatever  work  and 
materials  you  do  and  find  for  Mr.  Davidson  s new  hotel 
after  this  date,  I will  give  you  a chattel  mortgage  on  , 
the  materials  for  the  value  of  the  work  and  materials, 
and  also  assign  to  you  sufficient  rents,  and  also  the 
chattels  to  be  sold  by  auction,  as  collateral  security  to 
cover  said  work  and  materials.” 

(Signed,)  “ James  Stevenson.” 

The  mortgages  which  Davidson  had  given  upon  the 
hotel  and  premises ’to  McQuesten  are  not  shown  toms. 
From  what  appears  in  the  case,  and  was  said  on  the 
argument,  I assume  them  to  be  mortgages  in  fee,  given 
some  time  before  (in  fact  in  1855)  to  secure  advances 
that  had  been  made,  and  that  should  thereafter  be  made, 
to  Davidson^  for  enabling  him  to  erect  and  furnish  the 
hotel.  Davidson  s interest  in  the  hotel  I assume  was  a 
freehold  interest,  but  I do  not  find  that  stated. 

First,  then,  as  to  any  articles  affixed  or  not  affixed  to 
the  freehold,  which  were  delivered  in  Davidson  s life- 
time, for  which  the  plaintiffs  have  not  been  paid,  they 
must  of  course  take  the  chance  of  recovering  from 
Davidson  s estate.  They  had  no  lien  on  the  goods, 
having  delivered  them,  and  not,  as  appears,  upon  any 
agreement  with  Davidson  that  they  should  have  a 
right  to  reclaim  them  if  not  paid  for. 

2ndly,  as  to  any  delivered  after  Davidson  s death 
occurred,  and  before  it  was  known  in  Canada,  I gather 
from  the  statements  in  the  bill  that  the  plaintiffs,  on 
account  of  Davidson's  failure  to  pay,  and  the  apprehen- 
sion of  his  insolvency,  had  ceased  to  do  work  or  supply 
articles  for  the  hotel  before  or  just  about  the  time  (30th 
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December)  that  Davidson  died  in  Cuba;  but  that,  on 
and  after  the  6th  of  January,  when  the  written  under- 
taking was  given  by  Stevenson,  or  perhaps  a few  days 
before,  upon  a verbal  agreement  to  the  same  effect,  the 
plaintiffs  had  resumed  work  and  'continued  to  supply 
materials.  In  doing  this  they  must  be  looked  upon,  I 
think,  as  proceeding  under  the  contract  made  with 
Davidson  in  his  life-time,  being  content  to  do  so  upon 
receiving  Stevenson  s written  guarantee,  and  thus  waiv- 
ing their  right  to  rescind  this  contract,  and  stop  in  its 
execution  on  account  of  default  in  payment. 

Whatever  materials  they  put  in  after  Davidson's 
death,  and  up  to  the  completion  of  their  work,  must,  in 
my  opinion,  be  considered  as  work  done  and  materials 
found  under  the  contract  made  with  Davidson  himself, 
just  as  if  no  such  interruption  of  the  work  had  occurred. 
It  was,  as  we  may  suppose,  work  necessary  to  be  done 
for  carrying  the  contract  to  a completion,  and  entitling 
them  to  be  paid  for  it,  and  necessary  for  rendering  that 
portion  of  their  work  of  value  which,  they  had  executed 
in  Davidson's  life-time,  and  on  account  of  which  they 
had  received  payments. 

The  contract  of  the  plaintiffs  with  Davidson  is  stated 
in  the  bill  to  have  been  verbal  only,  but  particular  in  its 
terms : 

“ That  is,  to  furnish,  put  up  and  supply  the  hotel  in 
the  manner  required  by  Davidson,  with  all  the  materials 
and  articles  which  could  be  furnished  by  the  plaintiffs 
in  the  way  of  their  trade,  which  consisted  of  plumbing, 
bell-hanging,  gas  and  steam  fitting,  to  be  paid  for  as  the 
work  should  progress,,  and  as  the  goods  to  be  furnished 
should  be  delivered  at  the  hotel.” 

No  objection  is  taken  that  this  contract  was  not  bind- 
ing upon  Davidson,  under  the  Statute  of  Frauds,  nor 
could  have  been  taken,  I apprehend,  with  success.  The 
administrators  have  in  their  answers  admitted  it,  and  on 
23  VOL.  II. 
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1862.  the  side  of  the  plaintiffs  it  has  been  fully  carried  out. 
It  was  binding  also  upon  Davidson' s administrators  as 

McQuetten  . , p ^ 

„ well  as  upon  himself. 

Thompson.  ^ 

The  plaintiffs  have  doubtless  their  remedy  against 
Davidson  s estate  by  action  against  his  administrators, 
just  as  they  would  have  had  for  any  amount  of  ordinary 
moveable  furniture  supplied  by  them  partly  before  and 
partly  after  the  death  of  Davidson^  upon  a contract  made 
with  him  in  his  life-time,  but  which  during  the  progress 
of  it  they  had  for  a time  hesitated  to  proceed  in,  but  had 
resumed  on  receiving  assurance  from  himself  or  his 
agent  that  their  payment  would  be  made  secure  ; and 
so  long  as  they  did  waive  their  objection  and  go  on  with 
the  contract,  it  would  make  no  difference,  I think,  as 
regards  their  claim  upon  Davidson  s estate  to  be  paid 

the  whole  of  their  demand,  and  to  hold  his  administrators 

« 

liable,  that  their  security  for  payment  had  failed  in  con- 

Judgment.  Sequence  Davidson  s death  having  occurred  before  the 
new  stipulation  was  entered  into.  I do  not  think  that 
the  plaintiffs  could  be  told  that  what'they  did  after  they 
resumed  work,  about  the  end  of  December,  or  beginning 
of  January,  was  upon  a new  contract  with  Stevenson, 
and  that  they  could  only  look  to  him,  and  had  no  claim 
upon  Davidsoyis  executors.  Stevenson,  by  his  written 
engagement  of  the  6th  of  January,  may  have  rendered 
himself  personally  liable  to  the  plaintiffs,  that  is,  I mean, 
may  have  incurred  by  the  terms  of  that  writing  a per- 
sonal liability,  from  which  the  death  of  his  principal 
would  not  relieve  him.  But  the  plaintiffs  have  good 
reasons  for  not  being  content  to  be  referred  to  their 
common  law  remedy  against  the  personal  representatives 
of  Davidson,  or  against  Stevenson,  and  for  desiring  the 
aid  of  a court  of  equity  to  obtain  a remedy  more  likely 
to  be  productive.  If  they  should  not  be  found  entitled 
to  any  such  remedy  as  the  decree  appealed  from  gives 
them,  or  as  they  have  asked  for,  their  case  will  be  a hard 
one,  if  there  is  a large  sum  due  to  them  for  the  work 
and  materials  which  they  have  supplied,  McQuesten, 
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in  his, answer,  expresses  his  belief  that  there  is  in  fact  1862. 
little  or  nothing  due  to  them  ; and  it  is  an  objection  to 
the  decree,  that  it  does  not,  as  must  have  been  intended,  v. 

' ^ ' Thompson. 

provide  for  ascertaining  what  debt,  if  any,  is  really  due 
to  the  plaintiffs  for  labour  and  materials,  before  they  can 
obtain  the  restitution  of  the  materials.  Whatever  may 
be  the  truth  in  this  respect,  and  admitting  even  that 
there  is  such  a large  sum  as  $12,000  still  due  to  the 
plaintiffs,  as  they  assert,  and  that  they  have  little  certainty 
of  being  paid  if  they  are  confined  to  their  legal  remedy 
against  the  administrators  of  Davidson,  or  against 
Stevenson,  still  the  case  would  not  be  harder  than  cases 
which  are  constantly  happening,  where  a merchant  sells 
goods  upon  credit,  and  before  the  credit  is  expired,  or 
before  they  are  paid  for,  they  are  seized  by  other  credi- 
tors of  the  vendee,  and  sold  to  pay  his  debts  to  them  ; 
or  where  a man  has  built  a house  for  another,  who  dies 
before  it  has  been  paid  for,  leaving  an  estate  which  turns 
out  to  be  worth  nothing.  Judgment. 

At  any  rate  we  cannot  strain  the  law  in  order  to 
protect  the  plaintiffs  from  loss  arising  from  the  common 
cause  of  the  insolvency  of  the  persons  with  whom  they 
had  contracted. 

There  are  well-founded  objections  to  what  the  plaintiffs 
have  prayed  for,  and  to  what  has  been  decreed  in  their 
favour. 

The  case  of  Jacques  & Hay  v.  Worthington  was  free 
from  any  such  difficulties  as  occur  in  this.  It  was  found 
there  that  the  articles  had  not  been  sold  and  delivered 
upon  a contract  with  Davidson,  but  on  a contract  with 
Stevenson,  supposed  (it  is  true)  to  be  made  with  him  as 
the  agent  of  Davidson  ; but  not  so,  in  fact ; for  his  prin- 
cipal was  dead,  and  could  no  longer  be  represented  as  a 
contracting  party. 


It  was  assumed,  therefore,  that  his  estate  could  not  be 
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1862. 


McQuesten 


V. 

Thompson. 


Judgment. 


made  liable.  Whether  Stevenson  could  not  have  retained 
the  goods,  if  he  had  chosen  to  pay  for  them,  was  not 
made  a question ; nor  whether  he  could  have  been  made 
personally  liable  under  the  circumstances,  which  I think 
he  could  be.  If  the  goods  had  been  of  a perishable 
nature,  and  had  perished  in  the  meantime,  so  that  they 
could  not  be  restored,  the  case  of  the  vendors  would  have 
been  hard  indeed,  if  neither  the  estate  of  the  principal 
nor  the  agent  could  have  been  made  to  pay.  But  no 
such  questions  were  made ; and  as  the  estate  was  held 
not  to  be  liable,  and  to  have  no  interest  in  the  goods 
sold,  and  as  Stevenson  did  not  take  them,  nothing  could 
be  more  just  than  that  the  vendors  should,  at  least,  get 
the  goods  back,  for  which  no  one  was  held  liable  to  pay. 

But  in  the  case  now  before  us,  there  was  a contract 
made  with  Davidson  that  extended  to  and  covered  all 
that  has  been  furnished,  and  though  the  executing  of 
that  contract  was  suspended  for  a few  days  by  the 
plaintiffs,  and  though  it  appears  that  Davidson  had  been 
in  default  upon  it,  so  that  the  plaintiffs  might  have 
declined  finally  to  go  on  with  it ; yet  on  being  made 
secure,  as  they  thought,  they  did,  in  a short  time, 
go  on  with  it  and  upon  such  an  agreement  as 
shews  that  they  were  executing  the  work  not  for 
Stevenson  but  for  Davidson,  as  they  supposed,  that 
is,  upon  their  contract  with  him,  which  they  might 
do  notwithstanding  his  death.  The  writing  of  5th 
January,  1858,  shews  that  Stevenson  only  intended  to 
make  the  plaintiffs  secure  by  undertaking  to  give  them, 
on  behalf  of  Davidson,  a chattel  mortgage  on  the  things 
as  collateral  security — collateral  with  what  ? with  the 
contract  between  them  and  Davidson,  on  which  they 
had  hitherto  proceeded — so  far  as  the  being  able  to 
give  this  collateral  security  depended  upon  Davidson 
continuing  in  life,  who  was  then  in  a distant  country — 
the  plaintiffs  must  be  taken  to  have  trusted  to  that. 
The  proposed  collateral  security  was,  at  all  events, 
security  in  addition  to  what  they  had  before;  and, 
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according  to  the  statements  in  the  bill,  nearly  $8,000  1862. 
was  due  to  them  for  what  they  had  done  and  supplied 
in  Davidsofb^  life-time. 

Thompson. 

Then  comes  the  question,  when  the  plaintiffs,  trusting 
to  their  agreement  with  Stevenson,  went  on  and  com- 
pleted their  contract  and  their  work,  did  or  did  not  the 
materials  which  they  put  in  become  the  property  of  the 
estate  of  Davidson,  in  the  same  manner  as  the  materials 
which  they  had  put  in  in  his  life-time  become  his  as  soon 
as  they  had  set  them  up  in  the  building,  or  had  delivered 
them  ? I think  they  did. 

The  plaintiffs  endeavour  to  treat  the  work  done  after 
the  end  of  December  as  done  upon  a new  contract,  and 
and  in  no  manner  in  execution  of  the  former;  but  I do 
not  look  upon  it  in  that  light.  If  Davidson  had  been 
in  default  in  his  payments,  as  is  alleged,  that  put  it  in 
the  power  of  the  plaintiffs  to  rescind  the  contract,  and  judgment 
stop  where  they  were ; but  they  did  determine  not  to  do 
so,  and  they  went  on,  as  I consider,  under  the  contract, 
having  received  the  collateral  security  that  satisfied 
them. 

It  seems  to  me  that  the  property  in  all  the  materials 
put  into  the  hotel,  by  the  way  of  fitting  it  for  the  recep- 
tion of  gas  or  water,  putting  up  bells,  heating  furnaces, 
or  other  work  of  that  kind,  became  the  property  of  the 
estate,  as  being  furnished  upon  a contract  with  Davidson, 
which  did  not  cease  with  his  life,  but  on  which  his  per- 
sonal representatives  are  liable,  and  these  plaintiffs  liable 
to  them,  on  the  principles  which  govern  all  such  contracts. 

And  I do  not  think  that  the  property  can  be  divested 
by  any  order  of  a court,  and  such  things  or  parts  of 
things  as  Avere  delivered  and  put  up  after  the  death  of 
Davidson,  separated  from  those  which  had  been  in  part 
or  wholly  put  up  before.  Such  a separation  in  regard 
to  Avork  of  this  kind  might  be  destructive  of  the 
value  of  that  which  remained,  as  Avell  as  of  that  taken 
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1862.  away,  or,  at  least,  very  injurious  to  it;  and  though  this 
' — would  be  no  reason  for  denying  the  equitable  relief,  if 

McQuesten  . . . . ^ 

Thompso  plaintiffs  were  right  in  what  they  had  contracted  for, 
yet  it  furnishes  a strong  reason  against  going  contrary 
to  strict  legal  principles,  in  order  to  protect  them  against 
a loss  that  all  persons  in  business  of  that  nature  are 
subject  to. 

If  the  materials  furnished  since  the  death  of  Davidson 
belong  to  his  estate,  as,  for  the  reasons  I have  stated,  I 
think  they  do,  save  only  as<  to  the  claim  of  McQuesten 
and  others,  in  respect  to  their  being  fixtures,  the  plaint- 
iffs’ bill  should  be  dismissed;  and  it  is  incumbent  to  con- 
sider the  case  in  reference  to  McQuesten  s interest. 

I will  only,  therefore,  say  as  to  that  part  of  the  case, 
that  at  present  I consider  that  McQuesten^  as  mortgagee 
of  the  hotel,  now  in  his  possession,  is  as  much  entitled 
Judgment,  insist  on  being  protected  in  the  enjoyment  of  whatever 
has  been  affixed  to  the  hotel,  so  as  to  form  part  of  the 
realty,  as  he  would  be  if  he  held  the  absolute  estate, 
which  in  law,  at  this  moment  indeed,  he  does  ; and  that 
he  would  be  so  entitled  in  respect  of  fixtures  put  in  since 
he  took  the  mortgage,  as  well  as  in  regard  to  any  that 
were  in  at  the  time.  And  I apprehend  that  right  of  his 
would  be  found  to  interfere  with  the  relief  intended  to 
be  given  by  the  decree  to  a greater  extent  perhaps  than 
was  contemplated  by  the  learned  judge  who  disposed  of 
the  case ; for  in  a question  concerning  fixtures  in  a case 
of  this  kind,  not  involving  the  condition  of  trade  fixtures 
as  between  landlord  and  tenant,  and  relating  to  fixtures 
of  such  a description  as  those  under  consideration,  I 
question  whether  we  should  find  ourselves  warranted  by 
the  doctrines  which  are  now  maintained — in  treating  all 
articles  as  chattels  that  have  not  been  actually  affixed  to 
the  freehold — »or,  that  having  been  affixed  to  the  freehold, 
can  be  removed  therefrom  without  injury  to  the  inheri- 
tance, We  should  be  bound  I think  to  consider  that 
many  things  that  are  in  common  use,  as  parts  of  some 
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machinery  or  contrivance  that  is  affixed  to  the  freehold, 
and  without  which  it  would  be  incomplete,  may  and 
must  be  held  to  partake  of  the  legal  character  of  the 
machine  or  contrivance  as  a fixture,  and  this  also  in 
some  cases  where  they  are  not  in  actual  and  constant 
contact  one  with  the  other;  and  still  more,  that  parts 
of  the  machinery  or  contrivance  which  are  really 
fixtures,  from  being  actually  affixed  to  the  freehold,  are 
not  the  less  fixtures  and  property  of  the  owner  of  the 
estate,  merely  because  they  can  be  removed  without 
injury  to  the  inheritance — that  is,  I mean  without 
^ breaking  or  destroying  the  building.  I am  now  again 
speaking  of  the  law  of  fixtures  as  between  vender  and 
vendee,  mortgagor  and  mortgagee,  heir  and  executor, 
and  not  of  trade  fixtures  as  between  landlord  and  ten- 
ant. 

The  chattel  mortgage  given  by  Stevenson  after  the 
death  of  his  principal  Davidson^  cannot  affect  the  case, 
as  it  was  simply  void,  and  it  can  be  of  no  consequence 
as  far  as  regards  McQuesten  s interest,  on  these 
grounds,  to  contend  that  that  deed  and  the  agreement 
made  on  the  6th  of  January,  between  Stevenson  and 
the  plaintiffs,  was  only  void  because  the  parties  acted 
under  a mistake  in  supposing  to  be  alive  when 

he  was  not,  because,  if  he  had  been  alive  at  this  time, 
and  had  even  been  present  in  Hamilton,  and  made  such 
an  agreement  himself  with  the  plaintiffs,  nothing  done 
between  him  and  the  plaintiffs  could  destroy  or  impair 
McQuesten  s right  as  mortgagee,  so  long  as  he  was  not 
an  assenting  party  ; and  I agree  in  the  conclusion  come 
to  by  the  Vice-Chancellor,  that  the  evidence  shews  that 
he  was  not  assenting,  but  gave  fair  notice  that  he  would 
insist  upon  his  legal  rights  as  mortgagee,  and  that  they 
must  act  at  their  peril  in  removing  any  fixtures  from  the 
hotel.  And  this  was  no  unreasonable  line  of  conduct 
to  take,  if  Mr.  McQuesten  advanced  his  money,  as  it 
appears  he  did,  for  the  purpose  of  enabling  Davidson 
to  put  up  and  complete  a large  and  valuable  hotel  upon 
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1862. 


McQuesten 


V. 

Thompson. 


the  land  mortgaged,  for  he  would  naturally  rely  upon 
all  that  was  to  be  |done  towards  erecting  and  finishing 
the  building  and  rendering  it  habitable  and  convenient 
was  enhancing  the  value  of  his  security. 


The  plaintiffs’  bill  should,  in  my  opinion,  have  been 
dismissed,  but  not  with  costs. 

Draper,  C.  J. — Concurred  in  the  opinion  of  his  lord- 
ship,  the  president,  except  on  the  question  of  costs. 
[His  lordship  the  Chief  Justice  thought  the  bill  should 
be  dismissed  with  costs.] 

Esten,  V.  C. — It  appears  to  me  immaterial  to  con- 
sider many  points  that  were  raised  in  the  case.  It  may 
be  safely  said  that  there  was  no  confirmation  or  adoption 
of  the  agreement  alleged  in  the  bill,  on  the  part  either 
of  the  personal  representatives  of  Davidson  or  Me  Questen, 

Judgment. 

This  point  being  settled,  it  seems  immaterial  whether 
the  goods  delivered  after  the  6th  January,  1858,  were 
delivered  in  pursuance  of  the  original  contract  with 
Davidson,  or  of  some  contract  supposed  to  have  been 
made  before  his  death  with  his  agent,  Stevenson,  or  of 
the  contract  of  6th  January.  That  no  property  vested 
in  the'  goods  till  delivery  seems  clear.  In  the  two 
former  cases  the  delivery  should  have  been  to  the 
personal  representatives  of  Davidson.  But  at  that  time 
he  had  no  personal  representatives.  The  delivery  was 
to  Stevenson,  the  agent  'of  Davidson.  There  was, 
therefore,  no  delivery  to  Davidson,  who  was  dead ; no 
delivery  to  his  personal  representatives,  as  he  had  none; 
no  delivery  to  Stevenson  in  his  individual  capacity ; no 
delivery  to  McQuesten,  with  whom  there  was  no  con- 
tract, and  who  was  not  in  possession  at  the  time.  The 
only  doubt^that  could  be  suggested,  as  appears  to  me, 
would  be  whether  what  occurred  would  not  operate  as  a 
delivery  to  the  administrators  when  they  were  appointed 
by  a sort  of  relation.  But  whatever  conclusion  might 
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be  arrived  at,  if  such  delivery  had  been  made  with  full  1862. 
knowledge  of  Davidson  s death,  it  seems  unjust  to  apply 
such  a principle  when  the  plaintiffs  were  totally  ignorant  Thompson 
of  that  fact  when  the  delivery  occurred.  They  might 
have  acted  very  differently  had  the  fact  been  known. 

But  at  all  events  it  seems  very  clear  that  the  goods 
delivered  after  the  6th  January  were  delivered  in  pursu- 
ance of  the  agreement  made  on  that  day,  although  the 
plaintiffs  may  have  laid  themselves  open  to  an  action 
for  not  performing  the  original  contract,  or  for  not 
performing  the  contract  supposed  to  have  been  made 
on  the  24th  December,  or  some  other  day  before  the 
6th  January. 

The  result  seems  to  be  that  the  plaintiffs’  goods  are  in 
the  house  of  Davidson^  mortgaged  to  McQuesten,  who  is 
in  possession,  excepting  that  the  fixtures  have  probably 
vested  at  law  in  McQuesten\  and  the  question  is, 
what  are  the  rights  of  the  parties  under  such  circum-  judgment, 
stances — McQuesten  having  refused  to  permit  the 
plaintiffs  to  remove  their  goods  ? As  to  the  chattels  I 
presume  that  no  doubt  can  exist.  If  one  person  place 
his  goods  by  mistake  in  the  house  of  another,  the  latter 
must  permit  him  to  remove  them  at  proper  times,  and 
cannot  treat  him  as  a trespasser  for  entering  his  house 
at  such  times  for  the  purpose.  The  only  question  would 
seem  to  be,  whether  a sufficient  remedy  does  not 
exist  at  law  ? The  withholding  the  goods  would  be,  I 
presume,  a wrongful  conversion,  and  an  action  of  trover 
could  be  maintained,  probably  also  an  action  upon  an 
implied  contract.  But  in  the  case  of  Dyre  v.  D^re  (a) 
relief  seems  to  have  been  given  in  equity,  although  a 
sufficient  remedy  existed  in  law  on  the  ground  of 
mistake.  The  question  is  whether  a different  rule 
applies  to  the  fixtures  ? I see  no  reason  for  treating  the 
mortgagee  and  heir  as  standing  in  a different  position. 

No  doubt  the  mortgagee  is  entitled  to  all  fixtures  sub- 
sequently annexed  to  the  estate,  and  so  is  the  heir, 
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1862.  and  so  is  the  owner  of  the  estate,  whoever  he  may  be; 


tut  it  is  absurd  to  consider  the  mortgagee  as  a purchaser 


for  valuable  consideration  of  these  fixtures  not  annexed, 


with  any  intention  to  augment  his  security,  although 
doubtless  the  mortgage  debt  forms  a sufficient  considera- 
tion to  support  his  title  as  a purchaser  for  value  to  every 
thing  which  properly  belongs  to  the  security.  But  if 
the  goods  are  affixed  by  mistake,  he  must  be  treated 
like  any  other  owner  of  property,  to  whose  freehold 
goods  have  been  affixed  by  mistake.  Suppose  A.  to 
order  goods  to  be  affixed  to  the  freehold  of  his  house, 
and  the  tradesman  by  mistake  to  affix  them  to  the  house 
of  B.,  supposing  it  to  be  A.’s  house,  it  could  make  no 
difference  in  his  rights  and  remedies  that  B.’s  house  was 
in  mortgage  and  the  legal  estate  vested  in  a mortgagee. 
The  question  is,  w’hat  are  his  rights  and  remedies  under 
such  circumstances  ? In  the  present  instance,  no  doubt, 
the  plaintiffs  delivered  the  goods  under  an  agreement  to 
Judgment,  have  a chattel  mortgage  of  them  for  their  security. 

They  relied  more  on  this  chattel  mortgage  probably 
than  on  Davidson's  personal  responsibility.  This  agree- 
ment would  have  been  binding  on  Davidson  and  his  real 
and  personal  representatives  even  as  to  the  goods  which 
became  affixed  to  the  freehold,  if  he  had  been  alive  when 
it  was  made.  It  was  not  binding  on  the  mortgagees, 
who  could  have  insisted  on  holding  the  goods  affixed  to 
the  freehold  until  their  claim  should  bo  satisfied. 

The  plaintiffs,  however,  stand  in  a very  different  posi- 
tion from  what  they  would  have  held  had  Davidson  been 
alive  when  the  agreement  was  made.  Supposing  the 
mortgage  satisfied,  they  appear  to  be  without  remedy 
unless  the  goods  be  specifically  restored,  or  unless  they 
would  be  entitled  to  proceed  at  law  against  the  heir,  in 
case  of  his  refusal  to  permit  the  removal  of  the  fixtures. 
They  could  maintain  no  action  against  the  personal 
representavives  of  Davidson,  or  against  Stevenson.  If 
the  goods  were  delivered  in  pursuance  of  the  contract  of 
of  the  6th  January,  which  was  clearly  the  case,  the 
mortgagee  and  heir  are  in  pari  materia,  because  the  heir 
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is  no  more  bound  by  the  contract  than  the  mortgagee,  1862! 
the  contract  being  totally  void  as  made  with  a dead 
person 

In  short,  it  appears  to  me  that  the  plaintiffs  having, 
under  a mistake  of  facts,  placed  their  goods  in  a position 
in  which  but  for  that  mistake  they  would  not  have  been 
placed,  are  entitled  to  be  relieved  against  the  effect  of 
the  technical  rule  which  vests  the  property  of  the  affixed 
chattels  in  the  legal  owner  of  the  freehold.  With  regard 
to  the  chattels  which  remain  in  that  state,  whether  the 
contract  was  made  in  Davidson's  life-time,  or  after  his 
death,  as  there  was  no  delivery  the  property  did  not 
pass,  and  the  plaintiffs  are  entitled  to  relief.  With 
regard  to  the  chattels  which  have  become  part  of  the 
freehold,  and  of  which  the  property  has  vested  for  that 
reason,  I think  they  are  entitled  to  be  relieved  against 
the  effect  of  the  technical  rule ; the  mortgagee  being 
placed  in  the  same  situation  as  if  no  mistake  had  occur-  judgment, 
red ; that  is  to  say,  the  property  being  placed  in  as  good 
a position  at  the  expense  of  the  plaintiffs  as  if  the  goods 
had  never  been  affixed;  it  being,  as  I think,  clear  that 
the  contract  under  which  the  goods  were  delivered  and 
affixed  was  made  after  Davidson' s death,  it  was  there- 
fore void.  I think  that  the  decree  is  right  in  all 
essential  respects  and  ought  to  be  affirmed,  and  the 
appeal  dismissed  with  costs.  The  plaintiffs  have  an 
equity  to  be  relieved  against  the  effect  of  the  mistake, 
and  this  equity  constitutes  the  legal  owner  of  the  inheri- 
tance, whether  mortgagee  or  heir,  a trustee  for  them. 

Of  course  they  must  be  placed  in  the  same  position  as  if 
the  accident  had  not  happened,  and  if  they  cannot  be 
the  plaintiffs  must  bear  the  loss. 

Per  Curiam. — Appeal  allowed  and  bill  in  court  below 
dismissed  with  costs.  [Esten^  V.  C.,  dissenting.] 
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[Before  the  Hon.  Sir  J.  B.  Robinson.^  Bart..,  President^ 
the  Hon.  P.  M.  Yanhoughnet.,  Chancellor.,  the  Hon. 
W.  H.  Draper.  C.B.,  C.  J.  0,  P.,  the  Hon,  Vice- 
Chancellor  Bsten^  the  Hon.  Vice-Chancellor  Spragge., 
the  Hon.  Mr.  Justice  Richards,  the  Hon.  Mr.  Jus- 
tice Hag  arty,  and  the  Hon.  Mr.  Justice  Morrison.'] 

On  an  Appeal  from  the  Court  op  Chancery. 


Gardiner  v.  Juson. 

Yen.  ex.  issued  on  return  to  spent  writ — Sale  by  sheriff  set  aside  in  equity 
ot  instance  of  an  other  judgment  creditor — Registry  of  judgment — 
Certificate  of  deputy  clerk  of  the  Crown — Notice. 

Kfi.fa,  lands  having  been  lodged  in  the  sheriff’s  office,  was  allowed 
to  expire  without  any  thing  being  done  under  it,  either  by  seizing  or 
offering  for  sale  the  lands  of  the  debtor.  Afterwards,  a new  sheriff 
being  appointed,  this  with  other  process  was  handed  over  to  him, 
and  he  proceeded  formally  to  offer  for  sale  the  lands  of  the  execution 
debtor,  and  made  a return  of  “ lands  on  hands  for  want  of  buyers 
whereupon  the  plaintiff  sued  out  a venditioni  exponas  and  fi.  fa 
residue,  under  which  the  lands  which  had  been  previously  offered 
for  sale  were  sold,  and  a conveyance  thereof  made  by  the  sheriff. 
Upon  a bill  filed  by  another  judgment  creditor,  the  court  below  set 
aside  this  sale,  and  ordered  the  deed  to  be  cfincelled  ; the  ven.  ex. 
2.r\^fi.fa.  residue  being,  under  the  circumstances,  absolutely  void; 
which  decree  was  affirmed  on  appeal. 

A certificate  of  the  entry  of  judgment,  signed  by  the  deputy-clerk  of 
the  Crown,  held  sufficient  for  the  purposes  of  registering  such 
judgment  under  the  statute. 

Courts  of  equity  cannot,  any  more  than  courts  of  law,  on  the  footing 
of  want  of  notice  of  the  illegality,  give  effect  to  proceedings  which, 
on  principles  of  the  common  law  and  under  acts  of  parliament,  are 
utterly  void. 

The  bill,  in  the  court  below,  was  filed  by  Richard 
Juson,  Bdward  Ferguson  and  Edward  Hilton,  against 
'William  Ctardiner,  Thomas  Armstrong,  Adam  Hope, 
and  William  Glass,  (sheriff  of  the  county  of  Middlesex,) 
setting  forth,  that  in  Trinity  Term,  185T,  the  plaintiffs 
obtained  judgment  in  the  Queen’s  Bench  against  defen- 
dant Gardiner  and  his  partner,  (one  Edwards,)  for 
£262  18s.  9d.,  and  registered  it  on  the  14th  October, 
1857 ; that  on  the  11th  January,  1858,  the  plaintiffs 
took  out  a fi.  fa.  against  lands,  and  gave  it  to  the  then 
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sheriff  of  the  county  of  Middlesex,  {James  Hamilton^ 
Esq.,  since  deceased,)  by  whom  no  step  was  taken 
towards  the  execution  of  such  writ ; that  this  writ  was 
transferred,  on  the  13th  January,  1859,  to  the  defendant 
GlasSj  who  had  in  the  meantime  succeeded  Mr.  Hamilton 
in  the  office  of  sheriff,  and  was  renewed  for  one  year 
from  5th  July,  1859 ; and  afterwards  a new  writ  placed 
in  the  hands  of  sheriff  Glass  on  22nd  August,  1860,  was 
renewed  for  one  year,  from  17th  May,  1861;  that  on 
12th  March,  1857,  the  present  defendant  Hope,  with 
his  partner  Harris,  (since  deceased,)  obtained  judgment 
against  the  present  defendant  Gardiner  alone,  in  the 
County  Court  of  Middlesex,  for  £33  18s.  8d.  and  costs  ; 
(this  judgment  had  not  been  registered ;)  that  on  the 
15th  April,  1857,  (before  Jusons  judgment  had  been 
registered,)  Harris  and  Hope  took  out  a fi,  fa,  against 
lands,  directed  to  the  sheriff  of  Middlesex,  and  delivered 
it  on  that  day  to  the  then  sheriff,  {Hamilton,)  which 
writ  was  not  in  any  manner  acted  upon  by  sheriff 
Hamilton,  and,  being  limited  to  be  in  force  for  twelve 
months,  it  expired  while  it  lay  in  the  office  of  sheriff 
Hamilton,  and  was  not  renewed ; that  on  the  15th 
January,  1859,  nine  months  after  it  had  expired,  it  was 
handed  over,  with  other  unexecuted  process,  to  sheriff 
Glass,  by  the  gentleman  who  continued  in.charge  of  the 
sheriff's  office,  after  Mr.  Hamilton's  death;  that  on  the 
12th  September,  1859,  the  sheriff,  Glass,  at  the  request 
of  the  present  defendant  Hope,  and  of  his  attorney  on 
record,  returned,  upon  that  fi,fa.  against  lands,  that  he 
had  seized  lands  under  it  to  the  value  of  five  dollars, 
which  lands  remained  unsold  for  want  of  buyers,  it 
being  known  at  the  time  to  sheriff  Glass,  and  to  the 
now  defendant  Hope,  and  to  his  attorney,  that  the  writ 
had  expired  before  it  was  transferred  to  sheriff  Glass, 
and  that  nothing,  had  been  done  under  it  while  it 
was  current;  it  w^as  also  in  evidence  that  on  the  21st 
September,  1859,  Hope,  by  his  attorney,  took  out  a 
writ  of  venditioni  exponas,  directing  the  sale  of  the 
lands  which,  in  the  return  to  the  expired  fi,  fa,,  had 
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been  untruly  stated  to  have  been  seized,  with  fi.  fa.  for 
residue,  and  placed  such  writ  in  the  hands  of  sheriff 
Glass;  that  on  the  22nd  October,  1859,  sheriff  Glass, 
under  the  writ  of  venditioni  exponas  and  fi.  fa.  for 
residue,  exposed  to  sale  all  that  part  of  the  east  half  of 
lot  28,  in  the  first  range  south  of  the  Longwood  road, 
in  the  township  of  Mosa,  not  included  in  a certain 
mortgage  from  the  debtor  Gardiner  to  one  Archibald 
Kerr,  containing  twenty-five  acres,  which  was  bid  off  by 
the  defendant  Hope,  the  plaintiff  in  the  writ,  for  X53  ; 
apd  the  attorney  for  the  plaintiffs  in  the  writ  gave  a 
receipt  to  the  sheriff  in  full  of  the  judgment  debt  and 
costs,  upon  the  sheriff  executing  a deed  afterwards  to 
the  present  defendant  Armstrong,  which  was  done  at 
the  request  of  Hope,  who,  since  his  purchase,  had 
transferred  his  interest  in  the  land  to  Armstrong. 


The  bill  averred  that  Armstrong  accepted  and  held 
the  deed  with  knowledge  of  the  facts  stated,  and  it 
charged  collusion  between  sheriff  Glass,  Hope,  and 
Harris,  in  making  a false  return  to  the  fi.  fa.  against 
lands  in  the  county  court  suit,  in  order  to  enable  Hope 
and  Harris  to  proceed  by  venditioni  exponas,  although 
the  original/. /«.  had  expired  without  anything  having 
been  done  upon  it  while  it  was  current,  and  long  before 
it  had  been  transferred  to  the  new  sheriff,  who  acted 
upon  it;  which  improper  proceeding  gave  to  Harris  and 
Hope  an  apparent  priority  over  Juson  ^ Co.,  depriving 
the  latter  of  the  benefit  of  their  lien  by  registration  of 
their  judgment. 


The  defendants,  Hope  and  Armstrong,  by  their 
answer,  denied  all  fraudulent  collusion,  and  notice  or 
knowledge  of  any  illegality  of  the  proceeding  to  sell  the 
land  under  Hope  and  Harris'  writ. 

Upon  the  cause  coming  on  to  be  heard  before  Mr. 
Vice-Chancellor  Ksten,  his  honour  delivered  the  follow* 
ing  judgment : 

“The  plaintiffs  obtained  a judgment  against  the 


ERROR  AND  APPEAL  REPORTS. 


191 


defendant,  Crardiner,  and  registered  it  in  the  county  of  1862. 
Middlesex.  They  also  duly  procured  a writ  of  fi.  fa. 
against  lands  on  the  same  judgment,  and  placed  it  in  the  ^ 
sheriff’s  hands,  and  have  duly  continued  it  to  the'present 
time.  The  defendant,  Hope^  and  his  partner,  Harris^ 
had  previously  obtained  a judgment  against  the  defend- 
ant, G-ardiner^  and  duly  procured  a writ  of  fi.  fa. 
against  lands  on  the  judgment,  and  delivered  it  to  the 
sheriff,  to  be  executed  before  the  registration  of  the 
- plaintiffs’ judgment,  or  the  delivery  of  their  writ.  This 
writ  expired  without  any  thing  whatever  having  been 
done  under  it.  There  was  no  advertisement,  no  seizure, 
no  act  whatever.  It  lay  in  the  sheriff’s  office  until  some 
months  after  it  became  returnable,  when,  upon  the 
death  of  the  then  sheriff,  and  the  appointment  of  the 
present  sheriff,  the  defendant,  Mr.  Glass,  it  was  with 
other  writs  handed  to  him.  He,  more  than  a year  after 
it  became  returnable,  advertised  the  lands  in  question 
under  it,  and  on  the  day  appointed  for  the  sale  was  statement, 
proceeding  to  expose  these  lands  for  sale,  when  it  appears 
that  he,  for  the  first  time,  discovered  that  the  writ  had 
expired.  The  defendant,  Hope,  who  was  present,  wished 
him  to  proceed  to  a sale,  but  he  refused,  and  being 
doubtful  how  he  ought  to  act,  Mr.  Wilson,  the  plaintiffs’ 
attorney,  was  consulted,  and  suggested  to  the  sheriff 
that  he  might  safely  proceed  to  a sale;  that  if  unauthor- 
ised it  would  hurt  no  one,  but  referred  him  to  his  own 
solicitor  for  advice.  The  sheriff  upon  this  returned  the 
writ,  with  a return  to  the  effect  that  he  h’-id  seized  lands 
to  the  value  of  five  dollars,  which  remained  in  his  hands 
for  want  of  buyers.  Upon  this  a writ  of  ven.  ex.  and 
j^. /a.  residue  was  issued,  and  delivered  to  the  sheriff, 
under  which  the  lands  in  question  were  sold  to  the 
defendant,  Hope,  who  transferred  his  interest  in  them  to 
the  defendant,  Armstrong,  whose  purchase  is  of  a doubt- 
ful character.  The  plaintiffs  have  instituted  the  present 
suit,  insisting  that  the  sale  to  Hope,  under  the  ven  ex. 
Q,ndfi.fa.  residue,  was  null  and  void;  that  no  title  passed 
to  Hope,  or  from  him  to  Armstrong , and  that  the  lands 
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tered  iudgment,  and  liable  to  execution  under  their  writ 

Gardiner  ° . , . , , . , 

julon  of ^ /a.  against  lands  now  in  the  sheriff’s  hands;  but 
that  such  remeiies  are  hindered  and  obstructed  by  the 
sheriff’s  deed,  held  by  Armstrong,  of  the  same  lands, 
made  in  pursuance  of  the  sale  under  the  writ  of  ven.  ex. 
and^.  fa.  residue.  They  insist  that  the  original  writ  of 
fi.  fa.  issued  upon  the  judgment  of  Harris  and  Ho'pe 
having  become  spent  without  any  thing  having  been 
done  under  it,  any  sale  had  by  virtue  of  it  would  have 
been  null  and  void,  and  that  the  writ  of  ven.  ex.  and  fi. 
fa.  residue  being  a mere  offshoot  from  this  writ  of^.  fa., 
and  being  incapable  of  existing  by  itself,  was  equally 
void  with  the  writ  out  of  which  it  grew,  and  that  the 
sale  effected  under  it  was  a nullity,  and  conferred  no  title. 
Supposing  this  construction  to  be  well  founded,  I think 
it  would  follow  as  a necessary  consequence  that  it  should 
be  the  duty  of  the  court  to  proceed  to  a sale  of  these 

statement,  lands  for  the  satisfaction  of  the  plaintiffs’  judgment, 
and  as  a preliminary  to  that  object  to  remove  this  void 
sheriff’s  deed — which,  while  it  in  fact  confers  no  title, 
forms  a cloud  upon  the  plaintiffs’  title,  and  an  obstacle 
to  a sale  under  their  writ — out  of  the  way.  The  ques- 
tion, I think,  is,  whether  the  writ  of  ven.  ex.  and  ji.  fa. 
residue  was  void  or  only  irregular  ? If  it  was  only 
irregular,  the  purchaser  under  it  would  acquire  a 
good  title,  that  cou^d  not  be  disputed  ; if  it  was  void, 
the  sale  had  under  it  would  be  equally  void,  and  would 
confer  no  title.  I have  been  unable  to  discover  any  case 
in  which  this  precise  point  was  decided.  The  nearest 
authority  that  I have  been  able  to  find  is  the  case  of 
Doe  dem.  Greenshields  v.  Garrow,  (a)  which  establishes 
that  if  the  sale  had  been  under  the  spent  fi.  fa.  it 
would  have  been  null  and  void.  I regret  much  that  I 
have  to  decide  this  point  of  common  law  practice  with- 
out assistance.  After  the  best  consideration  that  I 
have  been  able  to  give  to  the  case,  I think  that  the  writ 


(a)  5 U.  C.  Q.  B.  237. 
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of  ven.  ex.  and  fi.  fa.  residue  must  be  deemed  void,  and 
the  sale  under  it  a nullity ; and  that  it  is  the  duty  of 
this  court  to  lend  its  aid  to  the  plaintiffs  to  remove  this 
obstacle  out  of  the  way  of  the  plaintiffs,  in  order  to 
enable  them  to  obtain  in  an  effectual  manner  the  fruit 
of  their  judgment.  The  objections  made  to  its  regis- 
tration are,  I think,  untenable.  The  defendants,  Hope 
and  Armstrong.)  cannot  raise  any  effectual  defence  to 
the  suit.  Hope  had  clear,  actual  notice  of  the  invalid- 
ity of  the  first  writ.  Armstrong.,  knowing  that  his 
purchase  is  of  a doubtful  and  suspicious  character,  has 
paid  only  part  of  his  purchase  money,  and  cannot 
object,  therefore,  to  the  interference  of  the  court.  The 
sheriff  is  a party  to  the  suit.  A public  officer  acting 
erroneously  in  the  discharge  of  his  duty,  cannot,  I 
think,  be  joined  as  a party  to  a suit  instituted  for  the 
purpose  of  setting  aside  his  void  act,  in  order  that  he 
may  pay  the  costs  of  it  without  actual  fraud  and  cor- 
ruption, of  which  no  proof  exists  in  the  present  case. 
Mr.  Crlass  acted  erroneously,  but  in  good  faith,  and 
under  what  he  considered  advice  of  a professional 
gentleman  of  high  character.  I think  the  bill  must  be 
dismissed  as  to  him  without  costs.  The  plaintiffs  are 
entitled  to  their  costs,  as  against  the  other  defendants, 
supposing  the  case  to  rest  at  this  point.  They  held, 
however,  a collateral  security,  and  the  defendants  are 
entitled  to  an  account  of  what  has  been  done  under  it, 
in  order  to  ascertain  whether  the  plaintiffs’  debt  has 
been  in  whole  or  part  satisfied.  1 see  no  reason  to 
doubt  that  the  plaintiffs  could  renounce  the  benefit  of 
the  mortgage,  and  appropriate  it  exclusively  to  the 
other  creditors  joined  with  them  in  the  trust  originally 
declared  of  it,  even  without  the  knowledge  or  consent 
of  Gardiner^  provided  he  would  not  be  prejudiced  by  it; 
and  Hope  and  Armstrong  must  in  this  respect  stand  in 
the  same  position  as  Gardiner.  Costs,  therefore,  will 
be  reserved.  There  is  no  ground  for  any  enquiry  as 
to  waste  at  present.” 


1862. 


Gardiner 


V. 

Juson. 
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Gar<liner 


V. 

Juson. 


Statement. 


Whereupon  a decree  was  drawn  up,  dismissing  the 
hill  as  against  the  defendant  Glass,  without  costs,  and 
declaring  that  the  sale  of  the  land  and  premises  in  the 
pleadings  mentioned  by  the  defendant  Glass,  as  sheriff 
of  the  county  of  Middlesex,  to  the  defendant  Hope,  and 
the  deed  of  the  premises  from  the  defendant  Glass,  as 
such  sheriff,  to  the  defendant  Armstrong,  were  void, 
and  that  the  deed  should  be  delivered  up  to  be  can- 
celled ; and  ordered  the  .same  accordingly  ; and  ordered 
the  defendant  Armstrong  forthwith  to  deliver  up  the 
said  deed  to  be  cancelled  ; and  declared  that  the  plain- 
tiffs were  entitled  to  have  the  said  lands  and  premises 
sold  under  the  direction  and  decree  of  the  court,  and 
the  proceeds  thereof  applied  in  or  towards  satisfaction 
of  their  debt  and  costs  at  law  and  in  equity ; and 
ordered  a reference  to  the  master  at  London  to  take  an 
account  of  the  amount  due  to  the  plaintiffs  for  principal 
and  interest,  and  costs  at  law  on  their  judgment  in  the 
pleadings  mentioned  ; and  on  such  account  the  master 
to  charge  the  plaintiffs  with  what  (if  any  thing)  they  had 
received  from  any  collateral  securities  for  their  debt ; 
reserving  further  directions  and  costs  until  after  the 
master  made  his  report. 

From  this  decree  the  defendants  appealed,  on  the 
following  grounds  : 

1.  The  sale  under  the  appellants’  writ  of  execution 
was  under  the  circumstances  valid. 

2.  The  Court  of  Chancery  was  not  a proper  court 
for  the  giving  of  relief  in  the  case.  The  proceedings 
in  the  court  of  law  ought  to  have  been  corrected  by 
application  to  that  court,  when  an  amendment  might 
have  been  made. 

3.  The  sale  having  been  made  by  the  sheriff,  with  the 
consent  of  the  owner  of  the  land,  and  at  a time  when 
no  other  execution  was  in  the  sheriff’s  hands,  was 
effectual. 
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4.  The  respondents  not  having  proceeded  under  their 
writ  against  lands,  were  in  the  same  position  as  if  they 
had  not  issued  one  for  more  than  a year  after  the  .regis- 
tration of  their  judgment,  and  therefore  had  no  equity 
to  maintain  the  suit. 

5.  The  certificate  of  the  respondents’  judgment  was 
informal  and  insufiScient,  and  created  no  charge  upon 
the  premises  in  question. 

6.  The  decree  is  erroneous  in  not  declaring  the 
appellants’  judgment  a charge  upon  the  premises  in  its 
proper  order  of  priority. 

7.  The  decree  is  erroneous  in  ordering  the  deed  to 
Arrastrong  to  be  delivered  up  to  be  cancelled. 

In  support  of  the  decree  the  respondents  assigned  the  statement, 
following  reasons : 

1.  The  respondents  say  the  sale  under  the  appellants’ 
writ  was  not  valid. 

2.  The  appellants’  writ  being  void,  could  not  be 
amended. 

3.  That  the  appellants  could  not  by  law*be  entitled 
legally  to  issue  their  writ  unless  the  sheriff  of  the  county 
of  Middlesex  had,  before  the  issue  thereof,  in  his  hands 
a writ  oi  fieri  facias  de  terres  in  full  force  and  effect,  on 
which  he  made  a return  of  “lands  on  hand  for  want  of 
buyers,”  which  was  not  the  case  herein. 

4.  That  the  action  taken  by  the  sherijff  on  the  expired 
writ  was  void  and  illegal. 

5.  That  the  respondents  could  not  move  in  a court  of 
law  from  which  the  writ  issued  to  set  aside  the  same, 
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1862.  because  they  were  not  parties  to  the  judgment  on  which 
' the  same  was  sued  out. 

Garuner 

V. 

Juson.  0^  That  the  sheriff  had  in  his  hands  a writ  sued  out 
on  the  respondents'  judgment  in  force  and  effect  before 
and  at  the  time  of  the  return  of  the  expired  writ,  and 
at  the  time  of  the  sale  of  land  under  appellants’  writ. 

7.  That  the  respondents  having  registered  and  re-reg- 
istered a certificate  of  their  judgment  in  the  county  of 
Middlesex,  as  required  by  law,  their  lien  by  reason 
thereof  attached  on  the  said  lands  immediately  on  the 
expiration  of  the  appellents’  prior  and  expired  writ, 
and  then  was  and  became  a lien  prior  thereto. 

8.  That  no  sale  by  the  sheriff  afterwards  could  affect 
that  lien  or  destroy  it. 

9.  That  no  consent  by  the  appellant  Grardiner  could 
affect  or  do  away  with  the  respondents’  lien  against  the 

statement.  • i i i ^ ^ 

said  land. 

10.  That  it  was  optional  with  the  respondents  to  sell 
the  said  land  under  their  writ  of  execution,  by  the  hands 
of  the  sheriff,  or  to  proceed  in  this  court  on  the  said 
certificate  of  judgment  to  sell  or  foreclose  the  same. 

11.  That  the  respondents  have  not  by  any  act  or 
neglect  prejudiced  their  lien  on  the  said  land. 

• 

12.  The  respondents’  certificate  of  the  judgment,  and 
registered  as  aforesaid,  is  regular  and  in  due  form,  as 
required  by  law. 

13.  That  there  is  no  error  in  the  decree. 

On  the  appeal  coming  on  to  be  argued  Mr.  Roaf,  for 
the  appellants,  referred  to  Moffatt  v.  MarcTi^  {a)  Morland 
V.  Munro^  {h)  Commercial  Bank  v.  Bank  of  Upper 
Canada',  (c)  contending  that  the  respondents,  having 


(a)  3 Gr.  623. 

(c)  21  U.  C.  Q.  B.  91. 


(6)32U.  C.  C.  P.  232. 
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neglected  for  more  than  a year  after  the  entry  of  their 
judgment  to  place  a writ  of^.  fa.  lands  in  the  hands  of 
the  sheriff,  had  lost  their  claim  to  priority.  The  proviso 
to  the  statute  (9  Vic.  cap.  34)  shows  plainly  that  the  in- 
tention of  the  legislature  was  to  regulate  the  priority 
amongst  judgment  creditors.  He  claimed  priority  for  the 
appellants  by  virtue  of  the  writ  of  fi.  fa.  residue  which 
had  been  placed  in  the  sheriff’s  hands,  and  which,  for  the 
purposes  of  this  suit,  might  and  ought  to  be  treated  as 
an  alias.  This  writ  may  have  been  sued  out  irregularly, 
but  was  not  void,  and,  not  having  been  moved  against, 
all  proeeedings  taken  under  it  will  be  held  and  taken  to 
be  valid. 

Mr.  Blake  and  Mr.  Kerr  for  the  respondents. 

The  equitable  charge  created  by  the  statute  is  not 
affected  by  the  neglect  of  the  creditors  to  place  Sifi.fa. 
in  the  sheriff’s  hands  within  a year  from  the  entry  of  Argument. 
. the  judgment. 

The  only  person  who  could  move  against  the  writ  in 
the  action  at  law  was  the  defendant.  His  assent,  though 
binding  on  his  own  interests,  cannot  give  effect  to  a void 
writ,  so  as  to  prejudice  the  rights  of  prior  judgment 
creditors.  The  respondents,  having  sued  out  an  alias 
writ,  are  entitled  under  it  to  set  aside  the  deed  which 
has  been  executed  by  the  sheriff,  and  which,  it  is  con- 
tended, is  void,  in  order  to  obtain  the  fruits  of  their 
judgment. 

The  fi.  fa.  residue  did  not  authorise  the  sale  of  these 
lands,  but  other  lands.  The  ven.  ex.  was  the  writ  under 
which  the  lands  in  question  were  sold.  The  two  writs, 
though  issued  in  one  process,  must  refer  to  different 
lands.  The  sale  was  not  and  could  not  be  under  the 
fi.  fa.  residue,  but  under  the  ven.  ex.,  and  this  the  appell- 
ants are  compelled  to  admit  was  void.  The  fi.  fa. 
residue  was  equally  void,  being  founded  on  a spent  writ; 
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1862.  and  supposing  a seizure  under  it,  an  alias,  it  was  con- 
tended,  was  the  proper  writ ; but  this  would  not  have 
juson  priority  desired.  It  was,  in  fact,  a fraudulent 

attempt  to  obtain  priority. 

Hughes  v.  Rees,  (a)  McBonell  v.  McDonell,  {h) 
Tiffany  v.  Miller,  (e)  Ross  v.  Harvey,  (d)  Griles  v. 
Grover,  (e)  O’Brien  v.  Seott,[{f)  Abbott  n.  Stratten.  (g) 

Sir  J.  B.  Robinson,  Bart.,  President  (after  fully 
stating  the  facts  to  the  effect  above  set  forth.) — The 
defendant,  the  judgment  debtor,  was  seised 

of  the  land  in  question  at  the  time  of  the  entry  and 
registration  of  the  judgment  of  Juson  ^ Co,  against 
him  and  Hdwards. 

The  answer  contains  a statement  that  certain  pro- 
perty of  Gardiner  had,  before  the  entry  of  either  of 
JudgmLt.  these  judgments,  been  assigned  in  trust  for  the  payment, 
amongst  others,  of  Juson  ^ Co.’s  debt;  out  of  which 
property  the  debt  of  Messrs.  Juson  ^ Co.  either  had 
been  satisfied,  as  defendant  alleges,  or  might  have  been, 
if  the  property  so  assigned  had  not  been  sacrificed 
and  squandered,  with  the  knowledge  and  acquiescence 
of  the  plaintiffs.  The  evidence,  however  failed  to  sup- 
port any  such  defence. 

The  first  question  that  has  been  made  in  the  case  is, 
whether  the  judgment  of  the  plaintiffs  was  duly  regis- 
tered. The  sufficiency  of  the  certificate  has  been  denied; 
but,  though  it  was  not  drawn  up  with  the  care  it  should 
have  been,  it  does,  I think,  comply  with  the  statute. 

The  first  statute  providing  for  the  registry  of  judgments 
(9  Vic.,  cap.  34,  sec.  13)  makes  no  particular  mention  of 
judgments  to  be  entered  in  the  superior  courts  before 


(a)  4 M.  & W.  468. 

(c)  10  U.  C.  Q.  B.  65. 
{e)  1 Clk.  & F.  72. 

3 Jones  &.  L.  603. 


{b)  9 U.  C.  Q.  B.  259. 
{d)  3 Gr.  649. 

U)  lllr.^Eqt.  63. 
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deputy  clerks  of  the  Crown  in  the  country,  though  1862. 
judgments  had  been  allowed  to  he  so  entered  by  an  act 
passed  two  years  before  (8  Vic.  cap.  86.) 


f, 

J uoon. 


The  legislature  could  hardly  have  meant  to  exclude 
such  judgments  from  the  benefit  to  be  conferred  by 
registration ; yet  the  forms  of  certificates  given  in  the 
act  purports  to  bear  the  signature  of  the  clerk”  of  the 
court  only,  nothing  being  said  of  a deputy  clerk;  and 
the  enacting  clause  requires  the  certificate  to  be  under 
the  signature  of  the  clerk,  and  under  the  seal  of  the 
court;  and  as  the  clerk  of  the  court  and  seal  of  the 
court  are  to  be  found  only  in  the  principal  ofiice  in 
Toronto,  the  case  of  judgments  entered  in  the  country 
would  at  first  sight  seem  not  to  be  provided  for  in  that 
act;  but  we  must  consider  that  at  that  time  all  judgments 
so  entered  were  required  to  be  sent  to  the  principal  office 
without  delay;  and  afterwards,  by  16  Victoria,  chapter 
175,  section  5,  it  was  made  incumbent  upon  the  clerk  of 
each  of  the  superior  courts  in  Toronto  to  furnish  his 
several  deputies  with  blank  certificates  of  the  entry  of 
judgments  under  their  respective  hands,  and  the  seals 
of  the  said  courts  respectively ; and  at  last,  by  the  Com- 
mon Law  Procedure  Act,  of  1856,  (section  15,)  authority 
was  given  to  the  deputy  clerk  in  each  county,  after  he 
had  entered  up  a judgment  in  his  county,  to  give  a 
certificate  signed  by  himself  of  such  judgments,  in  the 
same  form  as  certificates  of  judgments  given  by  the 
clerks  of  the  Crown  and  Pleas.  As  nothing  is  said 
about  a seal,  and  as  the  deputies  have  not  the  seal  of 
the  court  in  their  custody,  it  must  be  supposed  that  the 
signature  of  the  deputy  clerk  was  all  that  the  legisla- 
ture intended  to  require,  though  when  a certificate  is 
signed  by  the  principal  clerk,  I see  nothing  to  dispense 
with  the  necessity  of  a seal.  The  seal,  therefore,  being 
necessary  in  the  one  case,  and  not  in  the  other,  it  is 
suggested  that  where  there  is  no  seal  to  the  certificate, 
there  should  be  something  on  the  face  of  tho  document 
to  shew  that  the  seal  of  the  court  was  not  required  to  be 
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1862.  affixed  to  it.  That  is  not  the  case  here,  for  there  is 
nothing  to  show  where  the  certificate  was  signed,  and 

Gardiner  ® . , . , , . 

j there  is  room  for  arguing  that  it  may  have  been  given 
in  Toronto  by  the  clerk  of  the  court.  Moreover,  the 
deputy  clerk  who  signs  it  does  not  state  by  any  addition 
to  his  signature  that  he  is  deputy  clerk  for  the  county 
of  Middlesex,  or  for  any  other  county,  and  he  declares, 
in  his  attestation  at  the  end,  ‘‘I  have  hereunto  set  my 
hand,  and  affixed  the  seal  of  the  court;”  from  which  we 
should  be  led  to  look  for  a seal,  and  not  for  any  cause 
why  it  had  not  been  affixed.  Mr.  Askin^  however,  does 
sign  as  deputy  clerk.  There  is,  in  fact,  no  seal  attached, 
and  therefore,  as  no  county  is  specified  as  that  in  which 
, the  judgment  was  entered,  or  the  certificate  given,  it  is 
to  be  considered  that  the  statute  does  not  require  either 
to  be  stated.  It  cannot,  therefore,  be  held  that  there 
is  in  this  respect  a want  of  compliance  with  the  statute  ; 
and  where  nothing  appears  to  the  contrary,  we  should 
Judgment,  i^itend  that  all  was  regularly  done,  and  that  Mr.  Ashin 
was  the  deputy  whose  proper  duty  it  was  to  give  the 
certificate.  It  is  not  stated  in  the  body  of  the  certificate 
in  what  plea  the  action  was  in  which  judgment  was 
entered,  though  the  form  given  by  the  statute  requires 
it;  but  as  the  necessity  of  mentioning  any  form  of 
action  in  the  summons  has  been  dispensed  with  by 
statute,  it  would  be  unreasonable  to  hold  that  any  par- 
ticular form  of  action  must  be  stated  in  the  certificate. 
On  the  whole,  though  the  certificate  shows  a want  of 
proper  care  in  drawing  it  up,  I do  not  think  we  can 
hold  it  to  be  insufficient.  Then  the  plaintiffs’  judgment 
being  registered  as  it  was  on  the  14th  October,  1857,  it 
was  re-registered  on  the  23rd  August.,  1860,  which  was 
within  three  years,  and  so  the  requirements  in  that  res- 
pect of  statute  20  Victoria,  chapter  58,  section  19,  were 
complied  with.  And  if,  after  the  passing  of  the  statute 
13  & 14  Victoria,  chapter  63,  the  same  necessit}^  existed 
as  before  under  the  first  statute  9 Victoria,  chapter  34, 
section  13,  which  in  the  Consolidated  Statutes  U.  C., 
chapter  89,  is  assumed — that  the  plaintiff,  whose  judg- 
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ment  has  been  registered,  shall,  within  a year  from  iS62. 
the  entry  of  the  judgment,  put  an  execution 
lands  in  the  hands  of  the  proper  sheriff — that  ^ 
is  shown  to  have  been  done  in  this  case.  So  that 
the  plaintiffs  appear  to  have  done  all  that  rested 
with  them  for  making  their  judgment  binding  upon 
the  lands  of  (xardiner,  and  for  preserving  the  charge 
or  lien. 

Kow,  by  the  statute  13  k 14  Victoria,  chapter  63,  (passed 
1851,)  which  was  the  law  in  force  governing  these  mat- 
ters at  the  time  they  took  place,  it  was  enacted,  (sec.  2,) 

that  any  judgment  thereafter  duly  certified  and  regis- 
tered, as  in  the  said  act  provided,  shall  affect  and  bind 
the  lands,  tenements  and  hereditaments  therein  specified, 
in  like  manner  as  a judgment  of  any  of  her  Majesty’s 
superior  courts  at  Westminster,  when  duly  docketed, 
would  have  bound  lands  before  the  practice  of  docketing 
judgments  had  been  discontinued  in  England.”  And  judgment, 
further,  ‘‘  that  a judgment  to  be  entered  up  against  any 
person  in  any  court  of  record  in  Upper  Canada,  after 
the  1st  day  of  January,  1851,  (as  this  judgment  was,) 
shall  operate  as  a charge,  as  soon  as  a certificate  of 
such  judgment  shall  have  been  duly  registered,  upon  all 
lands,  tenements  and  hereditaments  situate  within  the 
county  where  such  certificate  shall  have  been  regis- 
tered as  aforesaid,  or  of  w^hich  such  person  shall, 
at  the  time  of  registering  such  judgment,  or  at  any  time 
afterwards,  be  seized,  possessed  or  entitled,  for  any 
estate  or  interest  w^hatever,  at  law  or  in  equity,  whether 
in  possession,  reversion,  * * and  shall  be  binding 

against  the  person  against  whom  judgment  shall  be  so 
entered  up  and  registered,  and  against  all  persons 
claiming  under  him,  after  such  judgment  and  registry  ; 

* * * and  that  every  judgment  creditor  shall  have 

such  and  the  same  remedies  in  a court  of  equity  against 
the  hereditaments  so  charged  by  virtue  of  this  act  or 
any  part  thereof,  as  he  would  be  entitled  to  in  case  the 
person  against  whom  such  judgments  shall  have  been  so 
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1862.  entered  up  and  registered  had  power  to  charge  the  same 
hereditaments,  and  had  by  writing  under  his  hand  agreed 
V.  to  charge  the  same  with  the  amount  of  such  judgment  debt 
and  interest;  and  all  such  judgments  shall  be  deemed 
and  taken  to  be  valid  and  effectual  according  to  the 
priority  of  registering  such  certificates ; provided,  never- 
theless, that  nothing  herein  contained  shall  be  deemed 
or  taken  to  alter  or  affect  any  doctrine  of  courts  of 
equity  whereby  protection  is  given  to  purchasers  for 
valuable  consideration  without  notice.”  The  4th  section 
of  the  same  act  is  also  to  be  considered  here,  which 
provides,  “that  every  judgment  recovered  after  the  date 
last  aforesaid,  (that  is,  after  the  1st  January,  1851,)  a 
certificate  whereof  shall  be  duly  registered,  shall  be 
deemed  and  taken  as  good  and  effectual,  both  at  law 
and  in  equity,  according  to  the  priority  of  the  time  of 
registering  such  certificate  and  the  8th  section,  which 
enacts,  “ that  the  registry  of  any  judgment  under  the 
Judgment.  recited  act,  or  this  act,  affecting  any  lands  or  tene- 
ments, shall  in  equity  constitute  notice  of  such  judgment 
to  all  persons  claiming  any  interest  in  such  lands  and 
tenements,  subject  to  such  registry.” 

I am  not  aware  of  any  provision  in  the  Consolidated 
Statutes  of  Upper  Canada — I ‘refer  particularly  to  the 
E-egistration  Act,  chapter  89 — nor  in  any  other  statute, 
which  can  affect  the  question  between  these  parties,  or 
that  it  can  be  of  consequence  to  refer  to,  except  the  18th 
Victoria,  chapter  127,  section  1,  which  enacts,  “ that  no 
judgment  of  any  court  of  record  in  Upper  Canada  shall 
create  a lien  or  charge  upon  any  lands,  tenements  or 
hereditaments  within  the  same,  or  upon  any  interest  in 
lands  that  are  now  or  may  at  any  time  hereafter  be 
liable  to  seizure  or  sale  on  any  execution  against  lands, 
until  such  judgment  shall  be  registered  in  the  manner 
now  required  by  law  for  registering  judgments  in  the 
. registry  office  of  the  county  or  union  of  counties  in 
which  such  lands  are  situated  ;”  which  can  be  no  further 
of  consequence  than  as  it  tends  to  show  by  the  reference 
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made  in  it  to  the  liability  of  lands  or  any  interest  in  18^2. 
them  to  be  seized  and  sold  on  execution  upon  judgments  ; 
but  the  obiect,  or  an  object  at  least  of  making  a ^ 
registered  judgment  a charge  upon  the  lands,  was  to 
preserve  for  the  judgment  creditor  a right  to  seize  and 
sell  it  in  execution,  in  virtue  of  the  lien  and  charge,  not- 
withstanding the  attempt  to  intercept  such  remedy  either 
through  an  unregistered  judgment  or  any  attempted 
alienation  by  the  debtor. 

We  know  that  all  provisions  respecting  the  registra- 
tion of  judgments  have  by  a late  act  (24  Vic.,  ch.  41) 
been  swept  away,  but  not  without  enactments  to  protect 
what  had  been  done  under  them  while  they  were  in 
force,  viz.,  that  by  the  11th  section  it  is  provided  that 
nothing  in  that  otherwise  comprehensive  repealing  act 
contained  “ shall  be  taken,  read  or  construed  to  affect 
any  suit  or  action  on  or  before  the  18th  May,  1861, 
pending  in  any  court  in  Upper  Canada,  in  which  any  judgment, 
judgment  creditor  is  a party.”  This  is  a suit  in  which 
two  judgment  creditors  are  parties;  and  though  I see 
no  date  to  the  filing  of  the  bill,  it  must  have  been 
pending  on  the  18th  May,  1861,  for  the  answer  is  sworn 
on  the  9l1i  May,  1861.  And  by  the  12th  clause  of  the 
same  statute,  it  is  enacted  that  that  statute  shall  take 
effect  on  the  1st  September,  1851 ; and  that  in  cases  of 
judgments  theretofore  registered,  as  this  was,  all  writs  of 
execution  against  lands  issued  before  the  said  1st  Sep- 
tember, shall  have  priority  according  to  the  respective 
times  of  the  registration  of  their  judgments,  on  which 
they  have  issued  or  shall  issue  respectively. 

Turning  to  the  facts  of  this  case,  the  County  Court 
judgment  obtained  by  Harris  and  Hope^  in  November, 

1857,  was  prior  to  the  plaintiffs’  judgment  by  six  or 
seven  months.  But  a judgment  alone,  without  execution 
delivered  to  the  sheriff,  has  been  long  ago  held  not  to 
bind  the  lands  of  the  debtor.  It  was  so  determined  in 


204 


ERROR  AND  APPEAL  REPORTS. 


1862.  Doe  dem.  McIntosh  v.  McBonell^  (a)  and  in  Doe  dem, 
A'uldjo  V.  Hollister^  (6)  and  the  law  on  this  point  has  been 
julon  understood  to  be  well  settled,  that  it  would  be  a 

great  hardship  to  disturb  it,  as  it  might  affect  many 
titles  ; and  though  there  was  some  difference  of  opinion 
in  the  court  in  one  of  the  cases  cited,  yet,  according  to 
the  opinions  expressed  in  the  case  I refer  to,  (Boc  dem 
McIntosh  V.  McBonell^  all  appeared  to  concur  that  the 
judgment  alone  of  an  inferior  court  of  record,  without 
execution,  did  not  bind  lands.  But  in  this  case,  the 
plaintiffs  in  the  County  Court  judgment  had  put  an 
execution  against  lands  into  the  sheriff’s  hancls  before 
the  plaintiffs,  Juson  ^ Co.^  had  even  obtained  their 
judgment : and  if  their  execution  had  been  acted  upon 
before  it  expired,  and  there  had  been  no  acts  in  force 
respecting  the  registration  of  judgments,  there  could 
have  been  no  room  for  doubt  as  to  their  right  to  be  first 
satisfied.  But  as  the  facts  stand,  the  case  seems  to  me 
Judgment,  to  be  as  dear  the  other  way.  We  are  to  look  at  the 
questions  raised,  as  Ave  should  have  done  if  all  the  pro- 
visions respecting  the  registration  of  judgments  had 
continued  in  force.  The  fact  of  Harris  and  Hope 
having  placed  a fi.  fa.  against  lands  in  the  sheriff ’s 
hands  had  only  the  effect  at  the  utmost  of  giving  him 
his  first  claim  for  satisfaction  out  of  the  lands  by  virtue 
of  that  writ,  if  it  had  been  acted  upon  while  it  was  in 
force.  - If  any  thing  had  been  done  under  it  which  would 
have  been  an  inception  of  execution,  then  the  execution 
could  have  been  perfected,  and  all  would  have  been 
looked  upon  as  done  under  the  first  writ.  Whether 
in  that  case  there  would  have  been  any  good  ground 
for  contending  that  the  plaintiffs,  claiming  under  their 
registered  judgment,  were  entitled  to  priority  over 
the  creditor  pursuing  his  remedy  under  an  execution 
begun  to  be  acted  upon  while  both  the  judgments 
were  unregistered,  it  is  not  necessary  to  determine. 


(a)  4 U.  C.  R.  0.  S.  195. 


(6)  5 U.  C.  R.  0.  S.  739. 
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At  present  my  impression  is  that  under  such  circum-  1862. 
stances  the  now  plaintiffs  would  not,  by  virtue  of  the 
subsequent  registration  of  their  judgment,  have  been 
entitled  to  prevail.  But  when  the  writ  of  Harris  and 
Hope  against  lands  was  allowed  to  Ife  in  the  first 
sheriff’s  hands,  not  in  any  manner  acted  upon  till  it 
was  no  longer  current,  and  was  not  handed  over  to  the 
new  sheriff  till  it  had  entirely  lost  its  force,  then  I take 
it  that  writ  became  unimportant  for  all  purposes.  It 
could  not  either  restrain  the  judgment  debtor  from 
alienating  his  lands,  or  prevent  the  registration  of 
Jusons  judgment  from  having  full  effect  as  a charge, 
undiminished  by  any  lien  that  might  otherwise  have 
accrued  through  Harris  and  Hope’s  ji.  fa. 


Assuming  this  to  be  so,  then,  what  is  there  in  the 
way  of  the  remedy  which  the  plaintiffs  in  this  suit  are 
seeking  through  a court  of  equity,  which  is  one  mode 
given  by  the  statute  (13  & 14  Vic.,  ch.  63}  of  making  judgment, 
his  lien  productive  ? Nothing,  unless  the  defendant 
Hope  is  right  in  contending  that  the  step  which  he  or 
his  attorney  took  in  September,  1859,  in  getting  the 
spent  fi.  fa.  returned  in  the  manner  it  was,  and  pro- 
ceeding to  a sale  under  the  venditioni  exponas  and  fi,  fa, 
for  residue,  could  deprive  these  plaintiffs  of  the  benefit 
of  their  lien.  I think  it  could  not,  and  that  the  judg- 
ment of  the  court  below  was  quite  correct  on  that 
point,  {a) 


It  is  quite  clear  that  the  only  sale  that  was  made  was 
of  the  one  property  about  which  this  contention  is ; and 
that  property,  and  no  other,  was  in  contemplation  of  the 
plaintiff,  Hope^  and  his  attorney,  and  the  sheriff,  when 
they  were  considering  whether  the  money  could  legally 
be  made  out  of  that  property,  by  enforcing  the  execu- 
tion that  had  been  suffered  to  expire  without  any  thing 
being  done  under  it;  and  when  it  was  thought  fit  to 


(a)  See  Hughes  v,  Rees. 
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1862.  abandon  the  idea  of  selling,  under  the  expired  writ, 
property  that  had  never  yet  been  seized,  an  attempt  was 
juson  ventured  upon  to  make  the  sale  colourably  legal,  by  pro- 
curing a return  to  be  made  to  that  writ,  which  was 
really  untrue,  that  lands  had  been  seized  under  it.  I do 
not  think  the  court  should  lend  its  countenance  to  such 
a proceeding,  by  entertaining  the  surmise  that  possibly 
the  return  might  have  referred  to  some  other  lands, 
about  which  we  see  nothing  in  the  evidence,  and  that 
the  sale  that  was  made  took  place,  not  under  the 
ex.  which  was  grounded  upon  the  false  return,  but  was 
made  in  October,  1859,  under  the  ft.  fa.  for  residue, 
which  was  contained  in  the  same  writ,  that  had  only 
issued  just  a month  before.  To  suppose  that,  would  be 
to  suppose  that  the  sheriff,  on  the  22nd, October,  seized 
and  sold,  under  a writ  against  lands  which  came  to  him 
on  the  21st  September  before,  land  respecting  which  he 
seems  to  have  done  nothing  in  the  short  interval  by 
Judgment  advertising  or  otherwise,  and  which  he  could  not,  with 
any  regard  to  his  duty,  have  sold  as  he  did,  if  all  the 
steps  that  he  took  were  under  that  writ;  and  it  is  clear 
nothing  had  been  done  by  him  or  his  predecessor  under 
the  first  writ.  In  my  opinion,  the  sale  made  by  the 
sheriff  was  not  merely  irregular,  but  was  a void  proceed- 
ing, a nullity,  because  it  was  wholly  unauthorised.  In 
common  cases  the  sheriff,  acting  under  an  execution, 
whether  by  arresting  the  body,  or  by  seizing  and  selling 
goods  or  lands,  is  held  to  be  pursuing  under  the  com- 
mand of  the  court  an  authority  derived  from  the  plain- 
tiff, and  he  is  consequently  held  to  be  bound  to  observe 
the  plaintiff’s  directions,  and  cannot  rightly  gt>  forward 
when  the  plaintiff  directs  him  to  forbear;  so  much  so 
that  actions  of  trespass  have  been  maintained  against 
the  sheriff  by  the  defendant  in  the  writ,  for  arresting 
or  detaining  the  person,  or  for  seizing  on  certain  goods, 
where  the  plaintiff  has  instructed  him  to  do  otherwise. 
But  the  evidence  of  an  agency  or  authority  is  only  to 
be  found  in  the  writ  itself;  and  here,  can  the  authority 
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be  held  to  be  continuing  under  a writ  which,  having  1862. 


It  is  the  express  provision  of  an  act  of  parliament, 

(C.  L.  P.  sec.  249,)  that  every  writ  of  execution,  except 
those  against  the  body,  shall  bear  date  on  the  day  on 
which  it  issued,  and  shall  remain  in  force  for  one  year 
from  the  date,  and  no  longer,  if  unexecuted,  unless 
renewed.  This  writ  was  not  renewed,  and  it  was  upon 
the  face  of  it  an  uncurrent  writ,  unless  execution  had 
been  begun  to  be  made  under  it,  which  is  not  pretended  ; 
and  moreover,  Hope^  the  surviving  plaintiff,  being  the 
party  suing  out  the  writ,  was  bound  to  see  that  all  was 
regular.  The  proceeding  was  at  his  risk,  and  he  it  was 
who  bought  the  property  at  the  sheriff’s  sale, 'and  not 
as  agent  for  any  other,  but  for  himself.  His  selling 
afterwards  to  Armstrong  was  a distinct  transaction. 

He  cannot  be  heard  to  say  that  he  acquired  a title 
by  an  abuse  of  the  process  of  the  court,  knowingly  judgment, 
resorted  to  in  his  own  case,  or  for  his  own  benefit ; and 
having  acquired  no  title  otherwise  than  by  this  void 
proceeding,  he  could  transfer  none  to  a purchaser. 
Armstrong^  who  bought  to  oblige  the  debtor,  his 
brother-in-law,  and  at  his  request,  and  who  has  paid  but 
a portion  of  the  purchase  money,  can  stand  in  no  better 
position  than  Hope  himself. 

It  has  been  objected  that,  admitting  that  the  sheriff’s 
sale  cannot  be  sustained,  yet  the  remedy  to  be  sought 
by  the  plaintiffs,  Juson  k Co.,  does  not  lie  in  a court  of 
equity,  but  that  they  should  have  sought  relief  in  a 
court  of  law,  by  moving  against  the  sale  there  ; but 
Juson  k Co.  are  not  parties  to  the  action  in  which  the 
illegal  proceeding  took  place,  and  could  not  therefore 
have  moved  on  such  ground.  They  might,  I suppose, 
have  insisted  on  following  up  their  remedy  by  execution 
against  the  same  land  under  their  judgment,  and  by 
applying,  if  necessary,  to  the  court  to  compel  the 
sheriff  to  sell  on  their  writ,  notwithstanding  his  former 


expired,  has  lost  its  force  ? 


Gardiner 

V. 

Juson. 
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invalid  sale ; but  whatever  course  may  have  been  open 
to  Juson  & Co.  at  law,  it  would  not  follow  that  equitable 
relief  could  not  be  extended  on  any  of  these  general 
grounds  which  are  the  foundation  of  equitable  juris- 
diction. But  besides,  in  this  case  the  plaintiffs  are 
pursuing  a course  which  is  given  to  them  in  express 
terms  by  the  Registration  Act,  (13  & 14  Vic.,  ch.  63,  sec. 
2,  j which  gave  to  every  judgment  creditor  registering  his 
judgment  “ the  same  remedies  in  a court  of  equity 
against  the  hereditaments  charged  by  virtue  of  that 
act  (that  is,  by  registration)  as  he  would  be  entitled  to 
in  case  the  judgment  debtor  had  power  to  charge,  and, 
by  writing  under  his  hand,  agreed  to  charge  the  same 
with  the  amount  of  such  judgment  debt  and  interest.” 


The  jurisdiction  in  equity,  in  cases  where  a party  has 
voluntarily  placed  a charge  upon  his  lands  by  mortgage 
or  otherwise,  is  at  least  as  plain  as  where,  in  the  words 
Judgment.  0^  ^liis  clauso,  he  has  agreed  to  charge  it ; and  if  a 
party  standing  in  either  situation  can  clearly  go  into 
equity,  as  he  can,  to  obtain  by  a convenient  proceeding 
the  benefit  of  his  incumbrance,  he  is  by  this  clause 
equally  entitled  to  the  aid  of  equity  to  get  the  benefit 
of  the  incumbrance  effected  by  the  registration  of  his 
judgment. 


It  need  hardly  be  remarked,  that  the  defendants’  case 
cannot  be  strengthened  by  the  fact  (if  it  were  so)  that 
the  sale  was  made  with  the  assent  of  the  debtor  Cfardiner 
or  by  any  thing  determined  in  Doe  dem.  Morley 
V.  McManus  ; for  this  is  not  a case  of  a party  endea- 
vouring to  get  rid  of  a proceeding  taken  with  his  own 
assent,  or  in  consequence  of  his  own  representation  ; it 
is  a contest  between  two  judgment  creditors,  acting 
independently  of  each  other,  and  each  advancing  a 
claim  to  satisfaction  out  of  the  same  property,  by 
reason  of  acts  done  to  which  the  other  was  no  party. 


Much  was  said  in  the  argument  of  the  case,  upon  the 
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meaning  and  effect  of  tlie  provision  at  the  end  of  the  13th  1862. 
clause  of  9 Victoria,  chapter  34.  It  is  a merely  negative 
provision,  by  ^Yhich  we  cannot  hold  any  thing  more  to 
have  been  meant  than  is  expressed  in  it ; and  that  is, 
in  effect,  that  under  that  act  the  party  who  shall  have 
first  registered  his  judgment  shall  gain  nothing  by 
priority  in  registration  merely,  if  he  does  not  put  an 
execution  against  lands  into  the  hands  of  the  proper 
sheriff  within  a year  after  the  entry  of  his  judgment. 

We  cannot  hold,  I think,  that  even  after  the  passing  of 
the  subsequent  act  of  13  & 14  Victoria,  chapter  63,  that 
section  can  be  taken  as  an  indication  of  an  intention 
that  the  judgment  creditor  who  has  registered  must 
take  his  common  law  remedy  by  execution  for  obtaining 
satisfaction,  if  at  all,  by  that  course  ; and  that  such  an 
intention,  indicated  in  the  statute  of  9 Victoria,  is  to  con- 
trol and  in  fact  render  useless  and  insignificant  the 
provision  in  13  & 14  Victoria,  chapter  63,  section  2,  which  Judgment, 
expressly  gives  to  a judgment  creditor, ^for  enforcing  his 
charge,  created  by  registration  of  his  judgment,  the 
familiar  remedy  in  favour  of  incumbrancers  which  the 
plaintiffs  in  this  case  are  pursuing.  If  the  two  statutes 
are,  in^the  points  to  which  I am  now  referring,  inconsis- 
tent, the  former  must  give  way  to  the  latter  ; and  it  is 
enough  at  any  rate  to  say  that  ivhat  the  9th  Victoria, 
chapter  34,  requires,  was  in  this  case  done,  for  the  plain- 
tiffs did  take  out  their j^./a.  against  lands  within  the  year 
and  deliver  it  to  the  sheriff.  And  besides,  the  legislature, 
in  13  & 14  Victoria,  chapter  63,  after  assuring  to  such 
judgment  creditors  as  should  register  the  same  remedy  in 
effect  as  mortgagees,  have  followed  up  that  provision  im- 
mediately with  this  other,  “ and  all  such  judgments  (that 
is,  all  judgments  registered)  shall  be  deemed  and  taken  to 
be  valid  and  effectual,  according  to  the  priority  of  regis- 
tering such  certificates  which  words  cannot  have  full 
effect  without  excluding  the  contingency  of  registration 
being  followed  up  by  takeng  out  a fi»  fa.  on  the  judg- 
ment within  a year. 
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Glrdiner 

V. 

Juson. 


As  to  the  proviso  at  the  end  of  the  second  clause  of  13 
& 14  Victoria,  chapter  63,  that  nothing  in  that  act  shall 
be  deemed  to  alter  or  affect  any  doctrine  of  courts  of 
equity,  whereby  protection  is  given  to  purchasers  for 
valuable  consideration  without  notice,  that  can  only  be 
held  applicable  to  cases  in  which  relief  is  applied  for 
under  various  heads  of  equity,  upon  grounds  on  which 
such  courts  assume  a peculiar  jurisdiction,  and  in  which, 
as  a general  rule,  they  decline  to  interfere  actively  for 
the  relief  of  any  party,  where  they  cannot  do  so 
without  inflicting  an  injury  upon  a hona  fide  purchaser 
for  valuable  consideration  without  notice  of  the  alleged 


equity  : but  courts  of  equity  cannot,  more  than  courts 
of  law,  on  the  footing  of  want  of  notice  of  the  ille- 
gality, give  effect  to  proceedings  which,  on  principles  of 
Judgment.  common  law  and  under  acts  of  parliament,  are 
utterly  void. 


Draper,  C.  J. — I think  the  writ  of  venditioni  ex'po- 
nas  and  fi»  fa.  for  residue  are  wholly  void  ; for  they 
have  no  foundation  to  rest  upon,  except  the  spent  writ 
of  ii.  fa.  against  lands,  on  which  sheriff  Glass  was  ill- 
advised  to  make  a return,  as  it  came  to  his  hands  after 
it  was  spent,  and  nothing  then  had  been  or  afterwards 
could  be  done  upon  it. 

Then  as  the  judgment  of  Hope  and  Harris  against 
Gardiner  had  never  been  registered,  the  plaintiffs’ 
judgment,  which  I take  to  have  been  registered,  became 
a lien  or  equitable  charge  on  the  execution  debtor 
Gardiner  s land ; and  the  present  suit,  to  have  effect 
given  to  that  charge,  is  entitled  to  succeed. 

I am  inclined  to  vary  the  decree  so  far  as  to  permit 
Armstrong^  the  purchaser,  to  redeem  the  plaintiffs. 
Gardiner  having  assented  to,  if  he  did  not  procure,  the 
sale  by  the  sheriff,  has  no  claim  to  consideration  at 
Armstrong's  expense. 
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Esten,  y.  C.,  remained  of  the  opinion  expressed  by 
him  in  the  court  below. 

Hagarty,  J.,  concurred  in  the  views  expressed  by 
the  Chief  Justice  of  the  Common  Pleas. 


1862. 

Gardiner 

V.  f 

Jusou. 


Per  Cur. — Appeal  dismissed  with  costs. 


On  an  Appeal  prom  a Judgment  op  the  Court  op  Common  Pleas. 


The  Corporation  of  the  County  of  Simcoe  v. 

Street. 

Unpatented  lands — Wild  land  assessment — Payment  of  taxes  to  prevent 
land  being  sold. 

Held,  affirming  the  judgment  of  the  court  below,  that  unpatented 
lands,  though  held  by  purchasers  from  the  Crown  who  had  paid  a 
part  of  the  price  therefor,  were  not  liable  to  assessment,  although 
purchased  from  the  Crown  after  June,  1853.  [Esten,  V.  C., 
diibitante.'l 

Held,  also,  that  money  paid  to  prevent  lands  being  sold  for  taxes  im-  , 
properly  rated  upon  them  was  not  a voluntary  payment,  and  could 
be  recovered  back  under  the  common  money  counts. 

The  suit  in  the  court  below  was  instituted  by  Thomas 
C.  Street  against  the  corporation  of  the  county  of  statement. 
Simcoe,  to  recover  from  them  the  sum  of  $499.46,  paid 
by  him  under  protest  for  taxes  upon  certain  unpatented 
lands  in  that  county,  sold  to  Street  after  June,  1853. 

The  amount  was  paid  in  two  sums,  $350  enclosed  in  a 
letter  of  the  29th  of  October,  1860,  and  the  balance 
enclosed  in  a letter  of  30th  November  of  the  same  year, 
addressed  to  the  treasurer  of  the  county.  These  lands  had 
been  advertised  for  sale  by  the  sheriff,  and  the  treasurer 
handed  the  money  received  by  him  from  Street  to  the 
sheriff  in  the  early  part  of  1861.  The  declaration  con- 
tained the  common  counts : money  paid  by  plaintiff  for 
defendants  at  their  request;  money  had  and  received 
by  defendants  for  plaintiff ; and  for  interest ; and  on  an 
account  stated.  The  defendants  pleaded  never  indebted  ; 
and  payment  and  satisfaction.  Upon  these  pleas  the 
plaintiff  joined  issue.  The  cause  was  tried  before  the 
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Hon.  the  Chief  Justice  of  the  Common  Pleas,  at  the 
Niagara  Assizes  held  in  May,  1862,  when  a verdict  was 
rendered  for  the  plaintiff  for  the  amount  claimed,  with 
leave  to  defendants  to  move  to  enter  a verdict  for  them  ; 
the  court  to  draw  inferences  of  fact.  At  the  trial  several 
witnesses  w^ere  examined  ; amongst  them  the  Crown 
Land  Agent  for  the  county,  who  swore  that  the  plaintiff 
had  paid  him  an  instalment  of  one-tenth  of  the  purchase 
money  for  the  lands  in  question,  which  were  all  unpa- 
tented until  January,  1800,  wild  and  uncultivated ; two 
of  the  lots  were  patented  to  plaintiff  in  April,  1861, 
The  late  treasurer  of  the  county  was  also  examined ; he 
proved  the  fact  of  the  lands  being  in  arrear  and 
returned  as  absentee  lands,  and  that  on  the  6th  August, 
1860,  he  had  issued  his  v/arrant  to  the  sheriff  to  sell 
these  lands  for  taxes.  The  following  letters,  addressed 
by  the  plaintiff  to  that  gentleman,  were  put  in  evidence 
at  the  trial : 

statement.  Niagara  Falls,  Nov.  23,  1860. 

Chippawa. 

‘‘Dear  Sir, — Referring  to  my  letter  of  9th  instant, 
in  which  I proposed  to  pay  you  a visit,  and  discuss  the 
subject  of  your  demand  on  me  for  taxes  on  the  clergy 
reserves  ; I have  now  to  say  that  as  the  sale  is  near  at 
hand,  and  my  time  is  so  much  occupied  that  I cannot 
well  leave  home  for  the  purpose — that  I will  pay  the 
balance  which  you  claim  if  you  will  receive  it  under 
protest,  and  leave  the  matter  open  to  be  arranged  at 
another  time,  rather  than  the  lands  shall  go  to  sale. 
I have  done  this  in  other  counties  where  I have  lands 
of  a similar  description.  Be  pleased  to  answer  by 
return  of  mail.” 

Niagara  Falls,  Nov.  30,  1860. 

Chippawa. 

“Dear  Sir, — I have  been  absent  from  home  and 
just  got  back,  and  have  merely  time  at  present  to  en- 
close my  check  on  the  Bank  of  Upper  Canada  for  $184 
44c.,  the  balance  claimed  by  you  on  my  clergy  lands  in 
your  county,  but  which  I pay,  as  before  advised,  and 
now  accepted  by  you — under  protest — as  I claim  that 
your  demand  to  the  extent  sought,  cannot  be  maintained 
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in  law,  and  I will  at  another  time  endeavour  to  arrange 
the  matter  with  you,  or  have  a case  submitted  to  the 
courts  for  their  interpretation  of  the  case.  Please  in 
answer  state  that  I pay  all  these  taxes,  amounting  to 
$534  44,  under  protest,  and  to  save  the  land  being  sold 
for  taxes.” 

Also  the  letter  ol  the  26th  October,  1860,  above 
referred  to  : — 

“ Dear  Sir, — The  Public  Lands  Act  of  last  session 
has  reached  the  class  of  lands  on  which  I heretofore 
objected  to  pay  taxes,  namely,  the  unpatented  clergy 
reserves,  sold  after  June,  1853.” 

‘^It  is  quite  clear  that  before  this  act  these  lands  were 
not  liable,  but  I am  in  no  position  any  longer  to  resist 
the  claim  of  the  county  for  the  rates.  I annex  a 
list  of  those  belonging  to  me,  which  you  have  adver- 
tised for  sale,  and  I have  to  request  that  you  will 
do  me  the  favour  to  withdraw  all  of  them  from 
your  schedule,  and  I will  pay  the  taxes  and  charges 
that  are  legally  due  upon  them,  without  the  necessity  of 
putting  them  up  at  public  auction.  Be  pleased  to  signify 
your  concurrence  by  early  mail,  and  at  your  convenience 
send  me  the  charges  against  each  lot.  In  the  meantime 
I remit  my  draft  on  the  Bank  of  Upper  Canada  for 
$350  in  advance,  which  be  pleased  to  acknowledge  and 
oblige,”  &c. 

The  witness  stated 

‘‘  The  fir-st  letter  refers  to  lands  taxed  in  the  county 
of  Simcoe.  I have  no  doubt  it  refers  to  the  taxes  now 
disputed.  So  does  the  second  more  distinctly.  I read 
my  answer  to  this — agreeing  to  receive  the  money  under 
protest — it  is  in  reply  to  plaintiff’s  letter  of  the  23rd.” 

The  witness  further  swore  that,  “ The  lands  were 
advertised  for  sale  for  taxes  at  the  date  of  this  letter.  I 
had  not  any  personal  communication  with  plaintiff ; all 
was  by  letter.  After  receiving  the  two  sums  of  $350 
and  of  $184  44  from  plaintiff,  the  lands  were  withdrawn 
from  sale.  I paid  the  money  to  the  deputy  sheriff.’’ 

The  sheriff  also  was  called  as  a witness,  who  swore, 
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1862.  “ I caused  these  lands  to  be  advertised  under  the  war- 

— v-^  rant  proved  bgr  the  last  witness.  I caused  proper  notices 
simcoe  covering  the  lots  mentioned,  to  be  inserted  in 

street,  the  Canada  G-azette  and  local  papers.  I received  from 
Mr.  Lally^  the  last  witness,  the  treasurer,  through  my 
deputy,  the  amounts  claimed,  including  my  fees,  and  paid 
the  money  for  taxes  over  to  the  treasurer  of  the  county, 
in  the  early  part  of  1861.”  It  was  also  proved  that  the 
plaintiff  had  always  resided  at  the  Niagara  Falls  ; that 
he  occupied  no  lands  in  the  county  of  Simcoe  ; that  he 
had  since  paid  the  instalments  which  were  due  on  these 
lands,  and  that  only  one  instalment  remained ; that  in 
1861  plaintiff  sent  a person  to  inspect  these  lands,  and 
that  plaintiff,  by  advertising,  offered  some  of  these  lands 
for  sale  ; and  that  of  the  two  lots  patented  plaintiff  sold 
one  in  1860,  and  one  in  1861. 


In  Easter  Term,  1862,  the  defendants  moved  for  and 
. . . ^ 
obtained  a rule,  calling  on  the  plaintiff  to  shew  cause 

statement,  why  the  verdict  should  not  be  set  aside,  and  a verdict 
entered  for  the  defendants  pursuant  to  leave  reserved 
at  the  trial  on  the  ground  that  the  plaintiff  shewed  no 
legal  right  to  recover  the  amount  claimed,  and  that 
taxes  Avere  properly  payable  on  the  lands  of  the  plain- 
tiff, being  unpatented  clergy  lands,  purchased  by  the 
plaintiff  from  the  Crown  after  June,  1853 ; or  to 
reduce  the  verdict  by  the  sum  of  three  hundred  and 
fifty  dollars,  inasmuch  as  that  sum  was  paid  by  the 
plaintiff  voluntary,  and  not  under  compulsion,  or  under 
a mistake  of  fact. 

Upon  argument,  during  the  same  term,  the  court  dis- 
charged this  rule,  and  from  the  judgment  the  defend- 
ants appealed,  on  the  grounds, 

1st.  That  the  said  judgment  is  erroneous  and  con- 
trary to  law,  in  that,  the  respondent’s  lands  being  lands 
purchased  by  him  from  the  Crown,  through  the  Crown 
Lands  Department,  were,  though  unpatented,  liable  to 
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taxation  and  his  interest  subject  to  sale  under  the  1862. 
assessment  laws  of  this  province. 

V. 

street. 

2nd.  That  the  payment  by  the  respondent  was  a 
voluntary  payment;  that  the  same  was  made  to  the 
treasurer  of  the  county  of  Simcoe  after  he  had  given 
his  warrant  for  the  sale  of  the  respondent’s  lands  to  the 
sheriff,  and  he  was  not  the  agent  of  the  appellants  to 
receive  the  money. 

3rd.  That  the  treasurer  must  in  law  be  taken  to  have 
been  the  agent  of  the  respondent  in  paying  the  money 
to  the  sheriff ; and  it  was  not  proved,  and  it  was  erro- 
neous to  assume,  that  when  he  paid  it  over  to  the  sheriff 
he  gave  the  sheriff  notice  of  the  terms  of  the  respon- 
dent’s letter  of  protest. 

4th.  That  the  action  cannot  be  sustained  against  the 
appellants,  the  sheriff  not  being  their  agent,  but  an  statement, 
independent  officer  discharging  a duty  cast  upon  him  by 
law  under  the  warrant  of  an  officer  independent  of  the 
appellants,  and  not  conlrolable  by  them,  and  discharg- 
ing distinct  statutory  duties. 

5th.  That  as  to  the  sum  of  <^350  first  paid,  the  same 
was  voluntary ; and  if  the  treasurer  had  power  to 
receive  it  for  the  appellants,  it  was  in  discharge  of  his 
duty,  and  he  could  not,  without  the  concurrence  and 
directions  of  the  appellants,  bind  them  by  the  letter  of 
the  24th  November,  accepting  the  money  as  paid  under 
protest. 

Mr.  M.  0,  Oameron  for  appellants. 

Mr.  Eccles^  Q.  C.,  for  respondent,  relied  upon  the 
reasons  shewn  in  the  judgment  of  the  court  below  as 
sufficient  to  sustain  the  judgn^ent  appealed  from. 

The  judgment  of  the  court  was  delivered  by 
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Yankoughnet,  C. — Two  questions  are  presented  in 
this  case,  the  1st,  whether,  under  the  facts  stated,  the 
lands  of  the  plaintiff,  in  respect  of  which  taxes  were 
claimed  by  and  paid  to  the  defendants,  were  liable  to 
assessment  therefor. 


The  2nd.  Whether  the  sum  of  ^350,  paid  by  the 
plaintiff  on  account  thereof,  was  not  such  a voluntary 
payment  by  him  as  deprives  him  of  the  right  to  recover 
it  back.  The  residue  of  the  amount  of  these  imposed 
taxes  is  admitted  to  have  been  paid  by  him  under  com- 
pulsion. 

We  are  of  opinion  that  these  lands  were  not  liable  to 
taxes.  Had  the  question  of  liability  rested  alone  on  the 
24th  section  of  the  statute,  chapter  159  of  16  Victoria,  we 
should  have  had  some  doubt,  but  the  provisions  of  the 
act  of  the  same  year  and  session,  commonly  called  the 
judgmefit.  Assessment  Act  of  Upper  Canada,  and  chaptered  182, 
made  plain  what  unpatented  lands  sold  by  the  Crown 
are  liable,  if  at  all,  to  assessment.  It  was  asked  in 
argument,  with  what  object  or  for  what  purpose  was  the 
Commissioner  of  Crown  Lands  required,  under  the  48th 
section  of  that  act,  to  transmit  annually  to  the  treasurer 
of  each  county  a list  of  the  lands  sold  by  the  Crown, 
on  which  the  instalments  of  purchase  money  were  in 
arrears,  unless  with  a view  to  their  being  taxed.  The 
explanation  of  this  is  furnished  by  the  4th  section  of 
chapter  153  of  16  Victoria,  which  deprives  of  the  right  to 
vote,  persons  whose  promised  payments  on  Crown  lands 
are  in  arrear.  In  this  same  session  of  16  Victoria,  (A.D., 
1853,)  were  passed  the  three  acts  of  parliament  already 
referred  to.  The  one  relating  to  the  public  lands,  the 
second  to  the  qualification  of  voters  at  elections  to  the 
House  of  Assembly,  and  the  third  to  the  assessment  of 
property  for  taxation  in  Upper  Canada.  They  all  were 
passed,  that  is,  received  the  royal  assent  on  the  same 
day.  It  would  be  inconsistent  with  the  Assessment 
Act,  if  the  24th  section  of  the  Public  Lands  Act  was  held 
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to  extend  to  Upper  Canada,  ■while  the  language  of  this 
section  warranted  it,  the  two  acts  in  this  respect  are 
reconciled  by  confining  the  operation  of  the  section 
referred  to  to  Lower  Canada.  It  is  remarkable  that  there 
is  no  provision  in  the  Assessment  Laws  of  Upper  Canada, 
at  least  I can  find  none,  directly  subjecting  to  taxation 
lands  the  title  to  which  remains  in  the  Crown.  Chapter 
58  of  the  Consolidated  Statutes  of  Upper  Canada,  em- 
bodying the  enactments  relating  to  assessment,  in  its  9th 
section  provides  that  all  land  shall  be  liable  to  taxation 
excepting  land  vested  in  her  Majesty.  Section  108  of 
this  chapter  requires  the  Commissioner  of  Crown  Lands 
to  transmit  to  the  treasurer  of  the  county,  lands  granted 
or  leased,  or  under  license  of  occupation,  yet  it  does  not, 
nor  does  any  other  section,  say  that  such  lands  shall  be 
subjected  to  assessment  or  taxation.  Sections  125, 128, 
and  138,  however,  of  the  same  chapter  so  evidently 
contemplate  this  liability  and  provide  for  the  conse- 
quences of  it,  that  I suppose  it  could  not  be  successfully 
questioned.  As  to  the  second  question  I concur  in  the 
able  judgment  delivered  by  Mr.  Justice  Richards  in  the 
court  below. 

I am  not  disposed  to  limit  the  right  of  action  for  money 
had  and  received,  where  the  money  has  by  mistake  gone 
into  the  wrong  pocket.  Here,  it  is  true,  there  is  no 
evidence  that  Lally  (who  must  be  treated  as  having 
acted  for  the  plaintiff  in  the  matter)  made  the  payment 
of  the  money  to  the  sheriff  under  protest,  but  he  being 
treasurer  of  the  county  when  he  so  paid  it  knew  that  the 
plaintiff  disputed  his  liability  therefor,  and  intended  to 
contest  it,  for  of  this  the  plaintiff  had  given  him  express 
notice,  and  he  also  knew  that  he  was  merely  going 
through  a form  in  paying  it  to  the  sheriff,  who  would 
immediately  pay  it  back  to  him  as  the  officer  of  and  for 
the  county.  It  cannot  be  said  under  these  circumstances 
that  the  money  of  the  plaintiff  passed  into  the  exchequer 
of  the  defendants  voluntarily,  and  with  the  intention  to 
give  it  up  to  them  on  his  part.  I am  myself  inclined  to 
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coincide  with  the  views,  on  this  subject,  of  Mr.  Baron 
Martin,  as  reported  in  Steele  v.  Williams,  {a)  It 
is  not  always  easy  to  distinguish  to  the  common  ap- 
prehension between  a mistake  of  'law  and  fact.  Sup- 
pose, for  instance,  in  this  case,  a week  or  a day  after 
the  passing  of  the  act  referred  to  in  the  plaintiff ’s  letter 
to  Lally,  of  the  26th  October,  he,  the  plaintiff,  had  been 
informed  that  this  act  subjected  his  lands  to  taxation, 
and  acting  upon  this  information,  he,  without  seeing  the 
act,  which  we  will  assume  had  not  been  published,  paid 
the  taxes,  would  this  payment  have  been  made  in  ignor- 
ance of«law  or  of  facts  ? If  we  proceed  upon  the  fiction, 
that  every  man  is  bound  to  know  the  law,  then  it  could 
not  have  been  made  in  ignorance  thereof,  and  yet  would 
it  not  rather  startle  every  man  to  learn  that  it  was  out 
of  the  power  of  a party  to  relieve  himself  from  such  a 
mistake.  It  seems  to  me  that  it  would  be  more  just 
and  equitable  to  give  relief  there  than  where  a party, 
with  a full  knowledge  of  the  law  and  facts,  submits  to 
an  unjust  claim,  and  rather  than  incur  the  inconvenience 
of  contesting  it,  pays  it  under  protest,  and  thus  secures 
or  attempts  to  secure  and  reserve  to  himself  a right  of 
recovering  it  back,  for  this  it  seemed  to  be  conceded  in 
the  argument  he  might  do. 


Esten,  Y.  C.,  although  expressing  doubts  as  to  the 
correctness  of  the  judgment  appealed  from,  concurred  in 
dismissing  the  appeal  with  costs. 

Per  Curiam. — Appeal  dismissed  with  costs.  [Esten, 
V.  C.,  duhitante.'] 


(a)  8 Ex.  625. 
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[Before  the  Hon.  Archibald  McLean^  (7.  J.,  the  Hon.  1S63. 
jP.  M.  Vanhoughnet^  Chancellor,  the  Hon.  W.  H. 
Draper,  C.  B,,  C.  J.  C.  P.,  the  Hon.  V.  0.  Bsten, 

Hon.  V.  0.  Spragge,  the  Hon.  Mr.  Justice  Hag  arty  * 
the  Hon.  Mr.  Justice  Morrison.'\ 

On  an  Appeal  prom  the  Court  op  Queen’s  Bench. 


Sexton  v.  Paxton. 

Ejectment — Question  of  houndary — Costs. 

Meld,  per  Curiam. — Af&rming  the  judgment  of  the  court  below,  that  in 
an  action  of  ejectment  the  question  of  boundary  may  be  tried  to 
ascertain  whether  the  land  in  question  formed  part  of  the  lot  claimed 
by  the  plaintiff.  [Draper,  C.  J.,  and  Morrison,  J.,  dissenting.] 

Where  the  Court  of  Queen’s  Bench  and  Common  Pleas  had  given 
opposing  judgments  on  the  same  question,  this  court,  on  affirming 
one  of  those  judgments,  dismissed  the  appeal  without  costs. 

From  the  pleadings  and  evidence  it  appeared  that  the 
appellant  brought  ejectment  in  the  Court  of  Queen’s 
Bench,  to  recover  from  the  respondent  seven  acres,  two  _ , 

^ ^ . statement. 

roods,  and  twenty  perches  of  land,  being  a portion  of 
lot  ten,  in  the  twelfth  concession  of  the  township  of 
Scugog,  formerly  Cartwright,  and  which  piece  of  land 
may  he  better  known  as  follows : commencing  at  a post 
planted  by  W.  E.  Yarnold,  P.  L.  S.,  on  the  fifth  day 
of  June,  one  thousand  eight  hundred  and  sixty-one,  at 
the  north-west  angle  of  said  lot,  then  south  sixteen 
degrees  east  thirty-five  chains,  more  or  less,  to  the 
centre  of  the  concession,  then  north  seventy  degrees 
east  two  chains,  twenty-five  links,  to  a certain  blazed 
line,  thence  along  the  said  line  north  thirteen  degrees 
west  thirty-five  chains,  more  or  less,  to  the  rear  of  the 
concession,  then  south  seventy-four  degrees  west  two 
chains  six  links,  to  the  place  of  beginning. 

The  respondent  appeared  and  defended  for  the  whole 
of  the  said  premises. 

The  appellant  claimed  title  by  deed  from  the  executrix 


* Was  absent  from  the  province  when  judgment  was  pronounced. 
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1863.  and  executors  of  the  last  will  and  testament  of  John 
Tucker  Williams,  the  grantee  of  the  Crown. 

Sexton  ’ ^ 

V.  ' 

Paxton.  respondent,  besides  denying  the  appellant’s 

title,  claimed  the  said  parcel  of  land  as  part  of  lot 
number  nine,  in  the  twelfth  concession  of  said  township. 

The  ownership  of  lots  numbers  ten  and  nine,  by  the 
appellant  and  respondent  respectively,  was  admitted  at 
the  trial,  when  his  Lordship,  Mr.  Justice  Richards^ 
before  whom  the  trial  was  had,  ruled  that  a verdict 
should  be  entered  for  the  appellant,  as  he  could  only  be 
entitled  to  recover,  by  his  writ  of  possession,  the  land 
if  it  formed  part  of  lot  number  ten,  which  was  admitted 
to  be  his;  and  if  it  was  part  of  lot  number  nine,  the 
verdict  and  judgment  to  be  entered  thereon  would  not 
authorise  him  to  take  possession  of  it,  and  that  an 
action  of  ejectment  was  not  the  proper  form  of  action 
in  which  to  try  a question  of  boundary. 

statement. 

This  verdict  the  court  in  banc  set  aside,  on  the  ground 
that  the  respondent  ought  to  have  been  permitted  to 
shew  that  the  land  claimed  by  the  appellant  was  not 
part  of  lot  number  ten,  as  reported  in  the  U.  C.  Q.  B. 
Bep.,  vol.  xxi.,  p.  389. 

From  this  decision  the  plaintiff  in  the  court  below 
appealed,  on  the  ground  stated  by  the  learned  judge,  for 
his  ruling  at  nisi  prius. 

On  the  appeal  coming  on, 

Mr.  M.  0.  Cameron^  for  appellant,  referred  to  Lund 
V.  Savage,  Lund  v.  Nesbitt,  (a)  and  Irwin  v.  Sager,  (b) 
as  containing  all  the  cases  bearing  on  the  question 
involved  in  this  appeal. 

Mr.  J.  Hillyard  Cameron,  Q.  C.,  contra. 

Vankoughnet,  C. — I agree  in  the  judgment  deli  vered 


(a)  12  C.  P.  U.  C.,  143. 


(6)  21  U.  C.  Q.  B.,  373. 
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in  the  Court  of  Queen’s  Bench  upon  the  question  submitted  1863. 
to  us  in  this  case.  I think  that  the  statute  19  Victoria, 
chapter  43,  made  no  change  in  the  office  of  the  action  pj-^^ 
orejectment;  indeed,  section  274  of  the  act  expressly 
preserves  the  same  jurisdiction  as  was  exercised  in  the 
old  action  of  ejectment,  and  such  change  as  is  affected 
in  the  form  of  procedure  is  more  favourable  to  the  pro- 
curing, by  the  plaintiff,  of  th^  trial  of  a question  of 
boundary,  than  was  the  old  process ; for  what  does  the 
present  writ  of  ejectment  enable  the  plaintiff  to  do  ? 

While  it  requires  him  to  describe  the  premises  of  which 
he  seeks  possession  with  reasonable  certainty,  it  enables 
him  to  set  them  out  with  great  particularity,  just  as  was 
done  in  the  present  case,  and  to  obtain  a judgment, 
which  shall  declare  that  the  claimant  “ was,  and  still  is, 
entitled  to  the  possession  of  the  land  within  mentioned, 
as  in  the  writ  alleged so  that  if,  as  in  the  present 
case,  the  defendant  was  not  permitted  to  shew  that  the 
portion  of  land  to  which  plaintiff  claims  to  be  entitled,  judsment. 
as  being  part  of  lot  ten,  which  he  owns,  is  really  not 
part  of  lot  ten,  but  part  of  lot  nine,  then  all  a plaintiff 
need  do  now,  in  any  case  in  which  he  seeks  to  get  into 
possession  of  another  man’s  land,  is  to  describe  it  by 
metes  and  bounds  as  being  part  of  a lot  to  which  he  has 
an  indisputable  title,  and  either  on  production  of  that 
title,  or  because  it  is  not  denied,  obtain  a solemn 
judgment  of  the  court,  entitling  him  to  possession 
of  the  particular  premises  which  he  describes  in  his 
writ,  and  under  that  judgment  obtain  possession  of 
it,  through  the  process  of  the  court.  Could  an  action 
of  trespass  be  afterwards  maintained  against  him  or 
the  officer  who  put  him  in  possession,  for  the  act 
of  taking  possession  under  such  authority  ? («)  In 
the  old  action  of  ejectment,  every  thing  was  at  large. 

Unless  the  defendant  chose  to  confine  the  dispute  to 
certain  described  premises.  The  plaintiff  had  no  object 
in  narrowing  them  in  his  declaration,  (though  he  might 


(a)  Wilkinson  v.  Kerhy,  16  C.  B.  430 
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1863.  have  done  so,  and  have  thereby  directly  presented  a 
question  involving  boundary,)  and  when  the  matter  was 

Paxton  large  by  the  defendant,  and  the  plaintiff  showed 

title  to  any  portion  of  the  land  covered  by  his  declara- 
tion, he  obtained  a verdict,  and  took  possession,  at  his 
peril,  of  more  than  his  title  covered.  But  here  the 
plaintiff,  by  his  writ  challenges  enquiry  into  his  title  two, 
and  right  to  possession  of,  the  piece  of  land  particularly 
set  out,  by  reason  of  his  being  owner  of  lot  ten,  and  of 
this  piece  of  land  forming  -part  of  it — a double  proposi- 
tion, which,  it  seems  to  me,  the  defendant  is  invited  to 
combat.  Under  the  statute  it  is  expressly  provided  that 
at  the  trial  it  shall  be  a question  whether  the  “ claim- 
ants are  entitled  to  the  whole  or  part,  and  if  to  part, 
then,  to  which  part  of  the  property  in  question  ? ” and 
judgment  is  to  be  entered  accordingly.  How  can  this 
be  done  without  trying  the  question  of  boundary?  An 
action  of  ejectment  is  essentially  a possessary  action. 

Judgment.  Whatever  a plaintiff’s  title  may  be  if  he  had  not  a right 
to  the  possession  of  the  land  at  the  time  of  action 
brought,  he  cannot  recover.  It  is  known  as  an  action 
of  trespass  and  ejectment.  Indeed,  the  ouster,  the  act 
of  trespass,  was  the  very  foundation  of  the  old  form  of 
action ; and  whereas  a simple  action  of  trespass,  which 
can  be  supported  by  precisely  the  same  evidence  of  title, 
would  only  give  damages — an  action  of  trespass  and 
ejectment  would  give  damages  (in  modern  times  only  nomi- 
nal it  is  true)  and  possession  also.  The  action  of  eject- 
ment was,  as  we  all  know,  a fictitious  proceeding,  invented 
for  the  relief  of  termors  who  had  been  ousted  of  their  pos- 
session ; and  originally  questions  of  freehold  title  were 
not  raised  in  it,  but  were  left  to  be  dealt  with  in  real 
actions.  In  time,  however,  while  the  form  of  claiming 
by  virtue  of  a term  continued  to  be  preserved,  titles  of 
landlords  to  the  fee  came  to  be  asserted  in  it.  I have 
alluded  to  so  much  of  the  origin  and  early  character  of 
the  action  to  show  that  it  was  not  originally  intended  as 
a means  whereby  titles  to  freehold  should  be  tried.  And 
yet,  as- 1 understand,  it  is  now  contended  that  nothing 
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but  a title  can  be  tried  in  the  action,  and  that  you  can-  1863. 
not  in  it  enquire  whether  the  title  produced  does,  or  ' — 

. , . PIT-  • Sexton 

does  not,  nt  the  particular  piece  oi  land  in  question.  ^ 
However  rare  may  have  been  in  England  the  instances  in 
which  a dispute  as  to  boundary  has  been  waged  by  means 
of  this  action,  it  is  beyond  doubt  that  such  an  use  of  it 
has  been  made  in  this  country  for  a long  period  of  years, 
and  for  this  no  higher  authority  can  be  desired  than  the 
judgment  of  that  great  and  lamented  judge,  the  late 
Chief  Justice  of  the  Queen’s  Bench,  as  reported  in 
Irwin  V.  Sager,  {a)  I need  do  no  more  on  this  head 
than  refer  to  that  report.  We  must  take  the  legisla- 
ture to  have  known  what  was  the  law  and  practice  of  our 
courts,  when  they  framed  section  274  of  the  act  already 
mentioned,  and  to  have  referred  to  our  own  courts,  and 
the  jurisdiction  which  had  been  exercised  by  them ; and 
this,  of  itself,  seems  to  me  to  settle  the  question.  That 
ejectment  is  an  inconvenient  mode  of  trying  such  a 
question,  and  is,  therefore,  seldom  for  that  purpose  used  judgment 
in  England,  I admit,  as  it  is  not  conclusive  ; but  the 
same  objection  exists  to  trying  a title  in  this  form  of 
action.  A judgment  in  it  is  no  more  conclusive  in  the 
one  case  than  in  the  other ; and  yet,  there  must  be 
something  tried  in  the  action.  Its  principal  object  is  to 
get  possession  of  a particular  parcel  of  land ; and  the 
plaintiff  must  either  be  compelled  to  adopt  a less  precise 
mode  of  description  than  he  has  done  here — as,  for 
instance,  by  claiming  merely  lot  ten — to  which  claim  no 
defence  would  have  been  made;  or  the  defendant  must 
in  justice  be  allowed  to  shew,  by  any  means  he  can,  that 
the  plaintiff  is  not  entitled  to  the  possession  of  the 
parcel  described.  To  deny  him  this  right  would  be  to 
place  him  at  the  mercy  of  the  plaintiff,  and  probably  to 
allow  the  latter,  by  a fraud  and  untruth,  upheld  by  the 
process  of  the  court,  to  get  his  neighbour’s  property. 

It  is  not  sufficient  satisfaction  to  a defendant  who  has 
had  his  hands  tied  while  this  wrong  is  being  committed 

# 


(o)  21  Q.  B.  373. 
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on  him,  and  he  has,  perhaps,  been  turned  out  of  his 
dwelling  house,  to  know  that,  in  six  months’  time,  he 
can  get  into  it  again  by,  first,  an  action  of  trespass,  to 
settle  a question  of  boundary,  which  the  plaintiff  has, 
perhaps,  improperly  raised  for  his  own  purposes ; and 
then,  by  an  action  of  ejectment — or,  by  the  latter  action 
alone — inasmuch  as  the  action,  at  the  suit  of  the  plain- 
tiff, is  not  conclusive  on  the  right.  I think  the  legisla- 
ture, when  they  enacted  “ that  the  question  at  the  trial 
shall  be,  whether  the  statement  m the  writ  of  the  title  of 
the  claimant  is  true  or  false,”  meant  something  more 
than  the  mere  enquiry  into  a title  to  lot  ten,  for  instance, 
as  in  this  case  : they  meant  the  enquiry  to  extend  to  the 
plaintiff’s  whole  statement ; and  part  of  that  statement 
here  is  a claim  to  a piece  of  land  as  being  part  of  lot  ten, 
and  this,  and  only  this,  the  defendant  denies,  and  it  is, 
therefore,  the  only  question  between  the  parties. 

Draper,  C.  J. — I adhere  to  the  judgment  of  the 

Judgment.  , o o 

Court  of  Common  Pleas  in  Lund  v.  Savage  and  Lund 
V.  Nesbitt.  The  reasons  for  that  judgment  are  fully 
expressed  in  the  report  of  those  cases.  I need  not 
here  repeat  them,  for  I have  only  to  say  that,  in  my 
humble  opinion,  they  have,  as  yet,  received  no  answer. 
There  were  but  two  substantial  difficulties  in  that  case  : 
one  arising  from  the  enactment  respecting  improvements 
made  by  parties  on  land  not  their  own,  though  believed 
to  be  so  in  consequence  of  unskilful  surveys ; the  other 
arising  from  the  practice  which  obtained  in  this  province, 
under  the  old  form  of  the  action  of  ejectment. 

The  first  was,  as  I think,  successfully  dealt  with  in 
the  judgment  referred  to.  The  difficulty  was  more  easy 
to  be  got  over,  in  the  opinion  of  the  court,  than  that 
which  the  construction  contended  for  under  the  Common 
Law  Procedure  Act  gave  rise  to.  The  latter  was  not 
considered  by  any  of  the  court  of  the  importance  which 
has  been  given  to  it. 

So  long  as  the  action  of  ejectment  was  fictitious — 
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moulded  and  governed  by  rules  of  court — it  was  open  to 
the  power  which  created  to  modify  its  own  work.  In 
Upper  Canada,  however,  the  deviation  from  the  ordinary 
consent  rule,  which  was  without  precedent  or  authority  in 
English  cases,  seems  to  have  been  introduced,  without  the 
sanction  of  the  court  in  the  first  instance,  though  it  was 
subsequently  adopted  and  acted  on.  But  I believe  I am 
right  in  stating  that  there  never  was  a general  rule  of 
court  introducing  or  sanctioning  the  innovation  by  which, 
when  a plaintiif  declared  in  ejectment  for  {ex.  gr.)  No. 
1,  in  the  1st  con.,  the  defendant  in  the  consent  rule 
could — not  admitting  possession  as  the  general  rule 
required — state  that  he  was  in  possession  of  a specified 
piece  of  land  which  he  claimed  and  defended  for  as  part 
of  No.  2.  From  the  time  this  change  was  established, 
it  became,  practically^,  the  rule  to  make  the  question  of 
title  entirely  subservient  and  secondary  to  the  question 
of  boundary ; and  the  practice  so  established  had  its 
advantages  for  surveyors  and  for  attorneys,  and  for 
those  suitors  who  did  not  count  the  cost  of  litigation, 
however  often  renewed.  I repeat,  however,  that  for 
this  practice,  neither  reported  cases  of  English  courts, 
nor  text  books  of  English  writers,  afford  either  precedent 
or  authority. 

And  this  practice  was  unchallenged  until  after  the 
passing  of  our  Common  Law  Procedure  Act.  Not  that 
the  objectionable  results  of  it  were  undiscovered  or  unfelt, 
but  from  a deference  to  the  authority  which  permitted  it 
to  grow  up,  and  finally  had  recognised  and  sustained  it. 

With  an  exception,  which  I will  presently  notice,  our 
Common  Law  Procedure  Act  of  1856,  was,  as  to  the 
ordinary  action  of  ejectment,  a transcript  of  the  English 
statute.  That  an  act  of  our  legislature,  identical  or 
nearly  so  in  language  with  the  English  act,  should  mean 
the  same  thing,  and  should  receive  the  same  construction, 
is,  I humbly  submit,  a reasonable  expectation,  more 
especially  when  we  draw  upon  English  authority,  as 
29  VOL.  II. 
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Judgment. 


upon  the  fountain  from  which  our  jurisprudence  is 
derived.  If  the  effect  of  the  plain  language  of  the  act 
is  to  alter  the  practice  and  proceeding  which  was  pre- 
viously in  use,  then,  we  are  bound  by  the  expression  of 
legislative  will,  and  no  argument  can  be  solidly  based 
upon  previous  practice.  The  courts  may  sanction  a 
departure  from  their  own  rules,  or  an  addition  to  what 
such  rules  prescribe,  but  the  courts  have  no  power  to 
add  to  or  vary  an  act  of  parliament;  nor  to  add  to  the 
simple  appearance  which  the  statute  directs,  qualifying 
or  varying  matter,  tending  to  raise  a different  question 
from  that  which  the  statute  directs,  namely,  whether  the 
statement  in  the  writ  of  the  title  of  the  claimant  be  true 
or  false.  It  is  admitted  that  if  the  claimant  proves  title 
to  a single  inch  of  that  which  he  claims  in  his  writ  he 
must  recover ; that  admission  appears  to  me  fatal  to  the 
contention  that  defendant  can  add  any  thing  to  his 
appearance  except  the  notice  that  he  defends  for  part 
only,  which  is  to  form  part  of  the  issue  to  be  tried.  But 
unless  the  defendant  may  convert  a simple  appearance 
into  a plea  in  confession  and  avoidance,  the 

claimant,  by  this  decision,  will  have  this  advantage; 
for  he  may  always  in  his  writ  name  the  lot  for  which  he 
brings  ejectment,  and  to  the  name  may  add  a description 
by  metes  and  bounds.  If  the  defendant  only  appears, 
the  claimant,  in  order  to  entitle  himself  to  a verdict, 
need  only  prove  title  to  the  lot  as  named,  without  giving 
any  evidence  of  the  description  ; and  yet  if  the  question 
of  boundary  is  the  sole  matter  in  dispute,  and  if  the 
verdict  establishes  the  claimant’s  right  to  the  land  as 
described,  he  may  succeed  without  proving  any  boundary 
whatever.  On  such  an  appearance  as  the  statute  war- 
rants, the  defendant  cannot  raise  the  question,  that  the 
description  covers  part  of  another  lot  than  that  named 
in  the  writ ; and  the  statute  does  not  authorise  the 
defendant  to  do  more  than  appear,  and  declares  what 
the  effect  of  that  appearance  shall  be  as  to  the  matter 
put  in  issue,  namely,  title,  but  not  a syllable  about 
boundary.  Up  to  this  time  I have  not  doubted  that 
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an  appearance  which  contained  additional  matter  was 
irregular,  because,  all  the  statute  authorises  is,  that  the 
defendant  may  appear  as  he  may  in  any  other  action  : it 
goes  no  further,  and,  impliedly  at  least,  prohibits  more. 

The  exception  I have  above  adverted  to  is  the  require- 
ment that  each  party  shall  give  to  the  other  notice  of  the 
title  on  which  he  means  to  rely  at  the  trial.  I have  not 
succeeded  in  extracting  from  this  enactment  any  foun- 
dation for  an  opinion  that  our  legislature  intended  to 
depart  from  the  English  act,  and  to  sanction  mere 
questions  of  boundary  being  tried  under  the  name  or 
colour  of  disputes  of  title.  That  a claimant  may  so 
frame  his  writ  of  ejectment  as  to  mix,  inseparably,  the 
questions  of  title  and  boundary,  I do  not,  and  did  not, 
in  the  judgment  referred  to,  deny.  But  the  defendant 
can  always  obtain  an  order  for  better  particulars  of  the 
land  claimed,  and  has  some  authority  in  one  judgment, 
at  least,  of  the  Court  of  Queen’s  Bench,  for  asking  that 
the  number  of  the  lot,  or  other  name  of  it— when  it  has 
one  derived  from  public  authority — should  be  given ; 
and  if  the  plaintiff  then  claims  a lot,  or  part  of  a lot,  to 
which  the  defendant  has  no  title,  he  is  under  no  neces- 
sity to  defend.  He  never  need  be  embarrassed  by  ^a 
want  of  reasonable  certainty  in  the  description  in  the 
writ,  for,  if  that  exists,  the  statute  provides  him  a 
remedy  ; and  this  affords  an  answer  to  any  suggestion 
of  unfair  advantage  that  an  unscrupulous  plaintiff,  with 
the  aid  of  a tricky  attorney,  might  try  to  obtain. 

I will  only  add  that  I have  endeavoured,  but  in  vain, 
to  discover  how  the  section  which  provides  what  the 
effect  of  a judgment  in  ejectment  under  our  statute 
shall  be,  can  influence  a decision  as  to  what  it  was 
intended  by  another  section,  should  be  the  question 
raised  at  the  trial. 

If,  after  the  most  careful  and  repeated  consideration, 
I felt  any  doubt  as  to  the  opinion  I have  formed,  I 
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1863.  would  have  let  this  case  be  disposed  of  without  making 
an  observation.  The  real  doubt  which  the  decision  of 
this  court  tends  to  create  in  my  mind,  is  my  ability  to 
arrive  at  a right  conclusion ; and  hence  must  arise  a 
distrust  of  my  own  judgment,  embarrassing  during  the 
period,  be  it  longer  or  shorter,  during  which  I may 
continue  in  my  present  vocation.  I may  be  excused 
from  saying  that  if  I stood  alone  in  my  opinion,  this 
distrust  would  have  been  painfully  increased.  My 
opinion  is,  however,  shared  by  three  of  the  present 
Judges  of  the  Courts  of  Common  Law.  I submit,  as  in 
duty  bound,  to  the  authority  o-f  this  tribunal,  but  I have 
not  been  able  to  add  conviction  to  submission. 


Judgment. 


Esten,  V.  C. — I think  the  judgment  should  be 
affirmed  with  costs.  It  appears  that  a practice  had 
grown  up  in  this  country,  of  trying  questions  of  boundary 
by  means  of  an  action  of  ejectment.  I think  the  late 
act  makes  no  difference  in  this  respect.  By  the  21st 
section,  I consider  that  th$  writ  and  notices  annexed  to 
it  are  incorporated  for  the  purpose  of  affording  a state- 
ment of  the  plaintiff’s  title;  and  the  question  to  be 
determined  at  the  trial  is,  whether  that  statement  is  or 
is  ;:iot  true.  In  the  present  instance,  if  we  take  the  writ 
and  the  notices  together,  we  shall  see  that  the  plaintiff 
shews  a title,  by  his  notice,  only  to  lot  ten,  but  not  at 
all  to  the  piece  of  land  in  dispute.  By  his  writ,  however,, 
he  shews  a title  to  that  as  part  of  lot  ten  ; and  the  title, 
as  claimed,  is  composed  of  a right  to  lot  ten,  and  a right 
to  the  piece  of  land  in  dispute  as  part  of  that  lot ; and 
the  question  to  be  determined  at  the  trial  was,  whether 
that  claim  was  or  not  true.  The  plaintiff,  who  did  not 
simply  claim  lot  ten,  has,  by  the  form  of  his  claim, 
raised  a question  of  boundary ; and  the  defendant,  only 
meeting  him  on  his  own  ground,  ought,  I think,  to  have 
been  allowed  to  prove  his  case. 


Spragge,  V.  C.,  concurred  in  the  opinion  delivered 
by  Y.  C.  Esten. 
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Morrison,  J.,  agreed  with  the  views  expressed  by  1863. 
his  Lordship  the  Chief  Justice  of  Common  Pleas. 

V. 

Paxton. 

McLean,  C.  J.,  suggested  that  as  the  courts  below 
had  come  to  different  conclusions  on  the  same  question, 
it  was  a proper  case  in  which  to  dismiss  the  appeal 
without  c osts,  although  on  dismissing  appeals  the  practice 
was  almost  uniform  to  give  to  the  successful  party  his 
costs  of  the  appeal. 

Per  Curiam, — Appeal  €ismissed  without  costs. 
[Draper,  C.  J.,  and  Morrison,  J.,  dissenting.] 


Eichards,  j.,  who  was  present  when  judgment  was  judgment, 
delivered,  remarked  that  having  been  absent  on  the  argu- 
ment of  the  appeal,  he  could  not  give  any  judgment; 
at  the  same  time  ^stating  that  subsequent  consideration 
of  the  point  had  failed  to  change  his  views,  and  that  he 
adhered  to  the  opinion  delivered  by  him  in  the  cases 
referred  to  by  his  Lordship  the  Chief  Justice  of 
Common  Pleas. 
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\_Before  the  Hon.  Archibald  McLean^  Q.  J.,  the 
Hon.  P.  M,  Vanhoughnet^  Chancellor^  the  Hon. 
W.  H.  Draper,  Q.  B.,  C.  J.  C.  P.,  the  Hon  K 0. 
Esten,  Hon.  V.  C.  Spragge,  the  Hon.  Mr.  Justice 
Hagarty,"^  the  Hon.  Mr.  Justice  Morrison,  and  the 
Hon.  Mr.  Justice  Connor.’\~\ 

On  an  Appeal  fbom  the  Court  of  Common  Pleas. 


Holcomb  Hamilton. 

Bill  of  exchange — Joint  action — Discharge  of  one  of  several  defendants. 

Held,  (affirming  the  judgment  of  the  court  below,)  that  where  the 
holder  of  a bill  of  exchange  or  promissory  note  sues,  under  the 
statute,  the  drawers,  acceptors  and  endorsers,  in  one  action,  he 
may  discharge  the  drawers  or  endorsers  [or  accommodation 
acceptors]  after  an  arrest  under  a capias  ad  satisfaciendum,  without 
losing  his  remedies  against  the  other  defendants  liable  in  priority 
to  those  discharged. 

[McLean  and  Draper,  C.  JJ.,  dissenting  ] 

This  was  an  appeal  by  the  defendants  from  a judg- 
ment of  the  court  below,  in  an  action  wherein  Robert 
Jarvis  Hamilton  and  Milton  Davis  were  plaintiffs,  and 
satement.  Samuel  T.  Holcomb  was  defendant.  The  facts  of  the 
case  arc  siiflQciently  stated  in  the  judgment  of  his  Lord- 
ship  the  Chief  Justice  in  disposing  of  this  appeal,  and 
in  the  report  of  the  judgment  in  the  court  below,  in  the 
12th  volume  of  the  Common  Pleas  Reports,  page  38. 

From  the  judgment  there  reported,  the  present  appeal 
was  brought,  on  the  grounds,  that  the  judgment  given 
by  the  court  below  on  the  demurrer  by  the  defend- 
ant to  the  second  replication  to  the  third  plea  of  the 
defendant  is  erroneous  and  should  be  reversed,  because 
the  action  being  upon  a joint  judgment  against  the 
defendant  and  John  Macpherson  and  Samuel  Crane,  it 
is  not  competent  to  the  plaintiffs  in  another  action  to  set 
up  in  reply  to  the  defendant’s  plea  the  position  in  which 
the  said  John  Macpherson,  Samuel  Crane  and  the 


* Was  absent  from  the  Province  when  judgment  was  pronounced, 
j-  Died  before  judgment  was  pronounced.  , 
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defendant  stood  in  regard  to  each  other  on  the  instru- 
ment upon  which  the  judgment  now  sued  upon  was 
recovered  ; and  also,  that  it  is  immaterial  whether  the 
plaintiffs  have  received  any  money  or  other  property 
on  account  of  the  said  judgment : the  arrest  of  the 
said  Macpherson,  and  his  discharge  by  the  consent  of 
the  plaintiffs,  operating  in  law  as  a discharge  of  all 
further  remedies  on  the  said  judgment. 

Mr.  Cralt,  Q.  C.,  andilfr.  A7iderson,  for  the  appellant. 

Mr.  R.  A.  Ha7'rison  for  the  respondents. 

Th-e  cases  principally  relied  on  appear  in  the  judg- 
ments of  their  lordships,  and  in  the  report  of  the  case 
in  the  court  below. 

McLean,  C.  J. — This  w'as  an  action  on  a judgment 
recovered  on  the  12th  day  of  January,  1858,  in  the 
Court  of  Common  Pleas,  against  the  defendant  and  one 
John  Macpherson  and  Samuel  Crane^  for  £505  11s.  8d., 
together  with  £19  7s.  6d.,  costs  of  suit,  amounting 
together  to  £525  19s.  2d. ; which  said  judgment,  the 
plaintiffs  allege,  remains  in  full  force,  unreversed  and 
unsatisfied  ; and  the  plaintiffs  have  not  obtained  any 
executioner  satisfaction  for  or  upon  the  said  judgment ; 
whereby  an  action  hath  accrued  to  the  plaintiffs,  to 
demand  and  have  of  and  from  the  defendant  the  said 
sum  of  £525  19s.  2d. ; yet  the  defendant  hath  not  paid 
the  same,  or  any  part  thereof,  and  the  plaintiffs  claim 
£800. 

The  third  plea,  which  is  demurred  to,  is  as  follows : 
‘‘And  for  a third  plea,  the  defendant  says  that  before 
action  brought,  the  judgment  sued  upon  in  this  cause 
was  satisfied  in  this,  that  the  plaintiffs,  after  the  re- 
covery of  the  judgment  in  the  declaration  mentioned, 
on  or  about  the  first  day  of  July,  1858,  caused  a writ 
of  capais  ad  satisfaciendum  to  be  issued  out  of  this 
honourable  court,  directed  to  the  sheriff  of  the  United 


1863. 


Holcomb 


V. 

Henderson. 


Judgment. 
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1863.  Counties  of  Frontenac,  Lennox  and  Addington,  whereby 
the  said  sheriff  was  commanded  to  take  the  body  of  the 
Holcomb  John  Macpherson  in  satisfaction  of  the  said  judg- 
Henderson.  jnent ; Under  and  by  virtue  of  which  writ  the  said  John 
Macpher%on,f  one  of  the  defendants  in  the  judgment 
declared  upon  in  this  cause,  was  arrested  and  taken, 
and  detained  in  close  custody  of  the  sheriff  of  the  afore- 
said United  Counties  of  Frontenac,  Lennox  & Addington, 
in  satisfaction  of  the  said  judgment,  and  was  so  detained 
in  close  custody  of  the  said  sheriff,  or  on  the  limits  of 
the  said  United  Counties,  until  he  was,  by  the  order 
and  authority  of  the  plaintiffs,  discharged  from  custody 
of  the  said  United  Counties,  whereby  the  said  judgment 
was  satisfied.” 

Demurrer  to  the  third  plea,  on  the  following  grounds: 
that  the  mere  arrest  and  subsequent  discharge  of  one 
defendant  on  a writ  of  capias  ad  satisfaciendum,  is  not 
, such  a satisfaction  and  extinction  of  the  judgment  as  to 
discharge  another  defendant  from  all  liability  thereon; 
that  it  is  not  shown  that  by  the  arrest  and  discharge  of 
Judgment.  John  Macphcrsou  the  now  defendant  lost  any 

remedy  over  against  him  or  any  other  party  to  the 
judgment;  and  that  it  does  not  appear  that  the  said 
judgment  was  paid  or  satisfied  as  against  the  now 
defendant. 

The  plaintiffs  take  issue  on  the  pleas  of  the  defendant : 

And  for  a second  replication  to  the  third  plea,  the 
plaintiffs  say  that  the  judgment  in  the  declaration 
mentioned  was  recovered  by  the  plaintiffs  on  a bill 
of  exchange  drawn  by  the  now  defendant  upon  and 
accepted  by  the  said  John  Macpherson  and  Samuel 
Crane  for  the  accommodation  of  the  now  defendant, 
and  not  otherwise  ; and  that  the  said  John  Macpherson 
and  Samuel  Crane  did  not,  nor  did  either  of  them,  ever 
receive  any  value  or  consideration  whatever,  and  were 
in  fact  only  sureties  for  the  now  defendant;  and  that 
the  said  debt,  for  which  the  said  judgment  was  recovered, 
was  and  still  is  the  debt  of  the  now  defendant.  And 
the  plaintiffs  further  say,  that  after  the  arrest  of  the 
said  John  Macpherson,  under  a writ  of  capias  ad  satis- 
faciendum,  as  in  the  said  third  plea  mentioned,  he 
applied  for  and  obtained  the  benefit  of  the  limits  of  the 
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gaol  of  the  said  united  counties  of  Frontenac,  Lennox  lBd3. 
and  Addington  ; and  that  while^he  was  on  the  limits  of ^ 
the  gaol  of  the  said  united  counties  thereunder,  the 
plaintiffs  consented  to  the  discharge  of  the  said  John  Hendorson. 
Macpherson  from  such  limits,  which  is  the  discharge 
from  custody  referred  to  in  the  said  plea;  and  the 
plaintiffs  further  say  they  did  not,  nor  did  either  of 
of  them,  ever  receive  any  money  or  other  property; 
and  that  the  same  is  not  in  any  manner,  either  in  whole 
or  in  part,  paid,  satisfied  or  discharged,  as  against  the 
now  defendant.” 

Demurrer  to  this  replication,  on  the  grounds  : ‘‘  that 
the  action  being  upon  a joint  judgment  against  the 
defendant  and  John  Macpherson  and  Samuel  Crane,  it 
is  not  competent  to  the  plaintiffs  in  this  action  to  set  up 
in  reply  to  the  defendant’s  plea  the  position  in  which 
the  said  John  Macpherson  and  Samuel  Crane  and  the 
defendant  stood  with  regard  to  each  other,  on  the  instru- 
ment upon  which  the  judgment  now  sued  upon  was 
recovered  ; and  that  it  is  immaterial  whether  the  plain- 
tiffs have  ever  received  any  money  or  other  property  on 
account  of  the  said  judgment ; the  arrest  of  the  said 
Macpherson,  and  his  discharge  by  the  consent  of  the 
plaintiffs,  operating  in  law  as  a discharge  of  all  further 
remedies  on  the  said  judgment.” 

This  action,  therefore,  is  brought  to  recover  from  the 
defendant  the  amount  of  a joint  judgment,  recovered 
against  him  and  two  others  after  one  of  the  defendants 
has  been  arrested  on  a ca.  sa,,  and  discharged  from 
custody  by  the  plaintiffs. 

The  defendant  pleads  the  arrest  and  discharge  of  his 
co-defendant  in  bar  of  this  action,  and  in  the  third  plea 
alleges  that  thereby  the  plaintiffs’  judgment  was  satis- 
fied. The  plaintiffs  demur  to  such  plea,  on  several 
grounds,  the  principal  of  which  is  that  the  arrest  and 
subsequent  discharge  of  one  defendant  is  not  such  a 
satisfaction  and  extinction  of  the  judgment  as  to  dis- 
charge another  defendant  from  all  liability  thereon. 

The  case  of  King  and  another  v.  Hoare  (a)  strongly 
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1863.  supports  the  plea.  It  establishes  that  a judgment 
(without  satisfaction)  recovered  against  one  of  Wo  joint 
Henutjrson  ^ action  against  the  other,  and  is 

pleadable  in  bar  and  not  in  abatement.  Then,  if  one 
of  several  joint  debtors  cannot  even  be  sued  after  a 
recovery  of  judgment  against  another  of  such  joint 
debtors,  any  act  of  the  plaintiff  by  which,  after  judgment 
against  all  parties  liable  on  a note  or  other  obligatidh, 
one  of  such  parties  is  released  from  his  joint  liability, 
operates  in  law  as  a release  to  all.  In  the  case  of 
Clarice  v.  Clement  and  English^  it  was  held  that  if 
a plaintiff  consent  to  discharge  one  of  several  defendants 
taken  on  a joint  ca.  sa.,  he  cannot  afterwards  re-take 
him  or  take  any  of  the  others.  In  that  case,  the 
defendant  English,  having  been  taken  on  a capias  ad 
satisfaciendum  issued  against  both  the  defendants,  was 
set  at  liberty  by  the  plaintiff  on  an  undertaking  by  him 
to  render  himself  on  a given  day  if  he  did  not  in 
Judgment,  the  meantime  pa}^  the  debt;  on  which  the  defendant 
Clement  moved  that  the  writ  of  ca.  sa.  should  be 
quashed,  and  satisfaction  entered  on  the  roll.  In  the 
argument  it  was  contended  that,  allowing  one  defendant 
. to  go  out  of  custody  in  execution  on  his  promise  to 
render  himself  again,  is  no  satisfaction  of  the  plaintiff’s 
debt ; and  though  it  might  be  doubtful  that  he  could  be 
re-taken,  yet  that  his  being  let  out  of  custody  was  no 
reason  why  the  other  defendant  should  not  be  taken ; 
and  at  ail  events,  that  there  was  no  pretence  for  making 
the  latter  part  of  the  rule,  as  to  entering  satisfaction  on 
the  roll,  absolute.  After  the  rule  obtained  by  Clement 
was  disposed  of  by  an  order  that  he  should  not  be  taken 
on  the  writ,  the  plaintiff  sued  out  a separate  execution 
against  English,  and  arrested  him  again  : on  which  a 
rule  was  obtained  to  show  cause  why  he  should  not  be 
discharged  out  of  custody,  and  the  capias  ad  satisfa- 
ciendum set  aside,  and  satisfaction  entered  on  the  roll 
on  an  affidavit  disclosing  the  facts,  and  also  those  which 


(a)  6 T.  B.  625. 
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appeared  on  the  former  application.  Cause  was  shewn  1863. 
against  that  rule,  and  it  was  urged  that  the  defendant 
English^  having  given  an  undertaking  to  render  himself 
before  the  ca.  s«.,was  estopped  from  making  the  objection. 

In  supporting  the  rule,  the  cases  of  Vigers  v.  Aldrich^  [a) 
and  Jacques  v.  Witliey^  {h)  were  cited.  The  court  were 
of  opinion  that  the  plaintiff  was  wrong  on  both  points, 
and  made  the  rule  absolute.  In  the  last  mentioned 
case,  where  a prisoner  in  execution  was  discharged  by 
the  consent  of  his  creditor  upon  giving  a fresh  security 
to  satisfy  the  judgment,  which  security  was  afterwards 
defeated  on  account  of  a mere  informality,  the  judgment 
was  considered  satisfied,  and  could  not  be  set  off  against 
a demand  of  the  plaintiff. 

In  a subsequent  case.  Tanner  v.  Hague,  [c)  the 
defendant,  having  been  charged  in  execution  at  the 
suit  of  the  plaintiff,  was  discharged,  on  his  undertaking 
to  pay  the  debt  at  a future  day.  On  non-payment  at  jadgmint. 
the  day,  plaintiff  sued  out  fieri  facias  against  him.  A 
rule  was  obtained  to  show  cause  why  the  fi.  fa.  and  the 
proceedings  on  it  should  not  be  set  aside  ; to  which  it 
was  replied  in  argument  that  the  release  of  the  defendant 
was  conditional,  and  that  as  the  condition  was  not  per- 
formed, the  plaintiff  had  a right  to  sue  out  another  writ 
of  execution.  The  court  held  that  several  cases  cited 
in  support  of  the  application  proceeded  on  the  ground 
that  it  was  considered  that  the  plaintiff  received  a 
satisfaction  in  law  by  having  his  debtor  in  custody  in 
execution,  and  made  the  rule  absolute. 

A much  more  recent  case,  Cattlin  v.  Kernot,  {d)  is  to  the 
same  effect  as  Tanner  v.  Hague.  In  that  case,  in  which 
all  the  former  cases  were  cited,  the  court  held  that  the 
discharge  of  a defendant  from  custody  under  a ca.  sa. 
operated  in  law  as  an  absolute  satisfaction  of  a judgment. 

In  delivering  judgment  in  this  case,  Williains,  J.,  said 


(a)  4 Bur.  2482. 
(c)  7 T.  R.  420. 


(b)  1 T.  11.  657. 

{d)  3 Com.  B.  N.  S.  79G, 
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1863.  that  the  only  doubt  he  entertained  was,  whether  it  was 
compulsory  on  the  court  to  enter  satisfaction  on  the 

Holcomb  . * 

HenderBon  taken,  upoii  the  affidavits, 

that  Mr.  Caitlin  consented  to  the  discharo;e  of  Mr. 
Kernot  upon  an  agreement  that,  if  he  w^ould  so  consent, 
Mr.  Kernot  would  abstain  from  controverting  the  pro- 
ceedings under  the  fiat  against  him  in  bankruptcy ; and 
th^t,  notwithstanding  he  made  the  agreement,  Mr. 
Kernot  did  contest  the  fiat,  and  ultimately  procured  it 
to  be  superseded.  The  question  is  whether,  under  these 
circumstances,  the  discharge  of  Mr.  Kernot  from  cus- 
tody operated  as  a satisfaction  of  the  judgment  debt? 
It  seems  to  me  to  be  impossible,  upon  the  authori- 
ties, to  entertain  a doubt ; and  I think  it  impossible 
to  get  over  the  case  of  Lambert  v.  Pamela  (a)  where 
the  Court  of  Queen’s  Bench  ordered  satisfaction  to 
be  entered  in  a case  precisely  like  this ; that  undoubt- 
edly is  in  accordance  with  all  the  authorities.”  The 

J,udj^ent.  rule  in  that  case  was,  for  the  plaintiff  to  shew  cause 
why  a memorandum  of  satisfaction  should  not  be  entered 
as  to  the  judgment  signed  in  the  case  of  Cattlln  v.  Kernot, 
on  the  21st  of  January,  1847,  for  £546  16s.  Id.,  and 
£5  14s.  costs,  and  registered  pursuant  to  the  statute  1 
& 2 Victoria,  chap.  110,  charging  the  e.state  of  the  defen- 
i dant,  ‘‘the  debt  and  costs  having  been  satisfied.” 

In  that  case,  though  the  defendant  had  violated  an 
agreement  on  which  his  discharge  from  custody  -was 
obtained,  after  able  argument  and  full  consideration  of 
the  circumstances, -the  court  made  the  rule  to  enter 
satisfaction  absolute. 

The  only  ground  on  which  that  application  was  made, 
was  that  “ the  debt  and  costs  had  been  satisfied,”  though 
not  in  any  way  except  by  being  discharged  from 
custody. 

The  facts  admitted  on  the  pleadings  in  this  case  are, 


(a)  15  L.  J.  Q.  B.  65,  10  Jur.  31. 
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that  the  judgment  was  recovered,  on  a hill  of  exchange  1863. 
drawn  by  the  defendant  ^n  Macpherson  ^ Crane,  and 
accepted  by  them  for  the  defendant’s  accommodation, 

^ ' Henderson. 

against  the  defendant  and  Macpherson  ^ Crane ; that  a 
ca.  sa.  was  sued  out  upon  that  judgment,  on  which 
Macpherson  was  arrested ; and  that  while  he  was  a 
prisoner  on  the  gaol  limits,  the  plaintiff  discharged  him 
from  custody;  and  that  the  plaintiffs  have  not  received 
any  money  or  other  property  in  payment  or  satisfaction 
of  their  judgment;  It  appears  to  me  from  the  cases 
cited  that  the  arrest  and  discharge  of  one  of  the  joint 
debtors  operates  in  law  as  a satisfaction  of  the  judg- 
ment, and  that  the  plea  setting  forth  the  arrest  and 
discharge  is  good,  and  the  defendant  entitled  to  judg- 
ment on  the  demurrer,  lam  not  aware  that  there  is 
any  thing  peculiar  to  distinguish  this  case  from  other 
cases  of  joint  judgments,  in  which  after  arrest  and  dis- 
charge from  custody  the  courts  have  felt  themselves 
bound  to  order  satisfaction  to  be  entered.  The  suit  in  judgment, 
which  the  plaintiffs’  judgment  was  recovered  was  brought 
on  a bill,  of  exchange  against  the  drawer  and  acceptors, 
under  the  23rd  section  of  the  act  of  this  province,  (Con. 

Stat.  U.  C.,  chap.  42,)  which  enacts,  that  the  holder  of 
any  bill  of  exchange  or  promissory  note  may,  instead  of 
bringing  separate  suits  against  the  drawers,  makers, 
endorsers  and  acceptors  of  such  bill  or  note,  include  all 
or  any  of  the  parties  thereto  in  one  action,  and  proceed 
to  judgment  and  execution  in  the  same  manner  as 
though  all  the  defendants  were  joint  contractors.”  The 
plaintiffs  have  availed  themselves  of  that  act,  and  have 
sued  all  the  parties  to  the  bill  of  exchange  in  one  action, 
as  though  they  were  joint  contractors,  though  it  was  not 
compulsory  upon  them  to  do  so.  If  they  had  brought 
several  actions,  as  they  would  have  been  obliged  to  do 
before  the  passing  of  the  act  13  k 14  Victoria,  chapter  59, 
they  would  have  been  entitled  to  disbursements  only  in 
one  of  the  suits,  and  to  full  costs  in  the  other ; but  the 
difference  as  to  the  amount  of  costs  to  whicluthey  would 
be  entitled  covild  not,  in  suing  for  so  large  an  amount, 
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have  formed  any  consideration  to  induce  the  plaintiffs  to 
adopt  the  mode  of  proceeding^uthorised  by  the  statute. 
The  act,  I think,  affords  a facility  in  enabling  all  the 
parties  to  a bill  or  note  to  be  sued  in  one  action  ; and 
in  that  action  a judgment  against  all  may  be  obtained, 
either  jointly,  as  in  this  case,  or  severally,  as  may  be 
thought  desirable  by  the  plaintiff. 

The  judgment  sued  on  is  against  all  the  defendants 
jointly,  and  I can  discover  nothing  to  distinguish  it  from 
all  similar  judgments,  nor  can  I perceive  any  reason 
why  it  should  not  be  discharged  in  the  same  manner. 
In  the  second  replication  to  the  third  plea,  the  plaintiffs 
endeavour  to  show  that  because  the  bill  on  which  the 
judgment  is  recovered  was  made  by  the  defendant  and 
accepted  by  the  other  defendants  for  his  accommodation, 
therefore  he  is  not  entitled  to  be  discharged  by  reason  of 
Macpherson  having  been  discharged  from  custody.  I do 
Judgment.  Dot  See  that  the  defendant’s  position  in  reference  to  the 
original  cause  of  action  can  in  any  way  affect  his  position 
as  one  of  the  defendants  in  a joint  judgment.  The 
plaintiffs  might  have  urged  the  facts  stated  in  their 
replication,  it  they  had  failed  to  give  defendant,  as  the 
drawer  of  the  bill,  notice  of  its  dishonour  after  accep- 
tance ; but  after  the  bill  has  become  merged  in  the 
judgment,  and  all  are  jointly  liable  to  pay  the  amount, 
they  cannot,  I think,  go  back  and  urge  such  an 
objection  to  a discharge  from  the  judgment — a discharge 
which  they,  by  their  own  act,  have  placed  within  his 
reach.  In  my  opinion  the  defendant  is  entitled  to 
judgment  on  the  demurrer  to  this  replication  to  the 
third  plea. 

The  26th  section  of  chapter  42,  Consolidated  Statutes 
of  Upper  Canada,  provides  that  the  rights  and  responsi- 
bilities of  the  several  parties  to  any  bill  or  note,  as 
between  each  other,  shall  remain  as  though  that  act  had 
not  been  passed ; (saving  only  the  rights  of  the  plaintiff^ 
so  far  as  they  may  have  been  determined  by  the  judg- 
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ment ;)  the  rights  of  the  plaintiffs  as  payees  and  holders 
of  the  bill  have  been  determined  by  the  judgment, 
and  by  that  the  defendants  are  jointly  liable,  and 
cannot  be  treated  as  if  each  could  be  held  independently 
of  the  others  for  the  payment  of  the  whole  amount. 

I quite  agree  with  the  judgment  of  the  learned  Chief 
Justice  of  the  Common  Pleas,  that  the  defendant  is 
entitled  to  judgment  on  both  the  demurrers. 

Vankoughnet,  C. — I am  in  favour  of  affirming  the 
judgment  of  the  court  below  in  this  case.  I think  the 
legislature  did  not  intend  to  place  the  plaintiff,  who  pro- 
ceeded by  the  course  which  they  at  least  advised,  and,  so 
far  as  they  could,  by  penalty  enforced,  in  a worse  posi- 
tion after  judgment  recovered  against  the  several  parties 
to  a note,  than  he  was  in  as  to  them  before  judgment; 
that  is,  that  they  did  not  in  any  way  mean  to  alter  his 
rights  in  regard  to  them.  The  record  of  the  judgment 
itself  shows  the  relative  positions  of  the  several  parties  to 
it,  and  that  it  was  recovered  under  the  statute  permit- 
ting such  form  of  procedure.  No  extrinsic  evidence  for 
this  purpose  is  required ; there  is  no  going  behind  the 
record  to  ascertain  it ; it  is  spread  out  on  the  face  of  it, 
and  the  way  in  which  a joint  judgment  and  joint  execution 
were  obtained  there  appears;  and  it  seems  to  me  it  is  but 
effectuating  the  intention  of  the  legislature,  and  working 
out  the  spirit  of  the  act,  to  hold  that  upon  such  a record 
the  parties  severally  liable  are  to  be  treated  as  though 
several  judgments  had  been  recovered  against  them, 
but  enforcible  by  one  execution.  The  plaintiff  may, 
under  the  act,  make  all  or  any  of  the  parties  to  the  note 
defendants  in  one  suit.  He  is  not,  by  abandoning 
several  actions  against  all,  compelled  to  treat  all  as  joint 
contractors  ; he  may  select  the  maker  and  one  endorser 
of  a note,  and  sue  them  together,  and  bring  separate 
actions  against  the  remaining  endorsers,  subject  only  to 
the  penalty  of  being  deprived  of  costs ; but  without  his 
rights  in  or  subsequent  to  such  action  being  aftected 
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Holcomb 


V. 

Henderson. 


Judgment. 
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1863.  by  the  action  in  which  he  has  joined  the  others.  The 
judgment  is  but  the  cord  which  binds  together  the  sticks. 

Iieisen.  defendants  are  fixed  by  it  so  that  they  cannot  dis- 
pute their  joint  liability  to  the  plaintiff  thereunder;  but 
each  is,  as  to  the  character  in  which  he  has  been  made 
and  is  so  liable,  as  much  an  unit  as  is  every  stick  in  the 
bundle.  Section  26  of  the  Consolidated  Statutes,  chapter 
42,  which  provides  that  the  rights  and  responsibilities  of 
the  several  parties  to  any  such  bill  or  note  as  between 
each  other  shall  remain  the  same  as  though  the  act*had 
not  been  passed,  saving  only  the  rights  of  the  plaintiff 
so  far  as  they  may  have  been  determined  by  the  judg- 
ment, means,  I think,  nothing  more  than  this,  that  the 
several  defendants  shall  have  their  recourse,  the  one 
against  the  other,  according  to  their  relative  liabilities, 
as  though  they  had  been  separately  sued  or  called  upon 
to  pay,  in  their  several  capacities  of  endorser,  drawer, 
accommodation  acceptor,  or  as  the  case  may  be ; but 

Judgment,  that  as  regards  the  plaintiff,  their  liability  to  him,  as 
determined  by  the  judgment,  shall  not  be  disturbed— 
that  it  shall  not  be  open  to  any  of  the  parties  against 
whom  he  has  recovered  judgment,  and  who  may  after- 
wards be  compelled  to  pay,  to  allege  that  he  became 
liable  on  the  note  only  for  the  plaintiff’s  accommodation, 
or  that  in  any  other  way  the  plaintiff  is  liable  to  him. 

Draper,  C.  J.,  retains  the  opinion  expressed  in  the 
court  below. 


Esten,  V.  C. — I have  looked  at  all  the  cases  that  were 
cited,  and  have  come  to  the  conclusion  that  the  judg- 
ment of  the  court  below  is  right.  I think  the  plaintiff 
is  in  the  same  position  as  if  several  judgments  had  been 
recovered.  There  is  a merger,  no  doubt,  but  a several 
merger.  The  intention  of  the  act  of  parliament  was, 
not  to  prejudice  the  plaintiff ; only  that  there  should  be 
one  action  and  one  judgment,  but  not  that  the  parties 
should  stand  in  any  different  situation  as  amongst  them- 
selves. The  replication  here  sets  up,  in  effect,  that  the 
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defendant  who  was  discharged  was  only  a surety,  and 
the  now  defendant  was  the  principal  debtof. 


1863. 


Holcomb 


Spragge,  V.  C. — Upon  reading  the  several  clauses 
of  the  act  which  bear  upon  this  question,  one  is  im- 
pressed with  the  conviction  that  the  one  object  of  the 
legislature  was  to  enable  the  holders  of  bills  and  notes, 
and  in  a sense  to  compel  them,  to  sue  all  parties  liable 
to  them  upon  the  instrument  in  one  action,  without 
disturbing  the  rights  of  the  parties  as  between  one 
another.  In  the  26th  clause,  which  creates  the  difficulty, 
this  intention  is  manifested  as  strongly  as  in  any  other. 
In  express  terms  it  leaves  the  rights  of  all  parties  as 
they  were  under  the  old  form  of  proceeding,  with,  as  I 
read  the  clause,  one  exception  expressed,  saving  only 
the  rights  of  the  plaintiff,  so  far  as  they  may  have  been 
determined  by  the  judgment ; ” which  I take  to  mean 
that  the  rights  of  the  plaintiff,  as  determined  by  the 
judgment,  are  to  stand  as  so  determined. 


Henderson. 


Judgment. 


One  naturally  enquires,  with  what  object  this suing” 
was  introduced.  A reason  may  readily  be  suggested. 
The  plaintiff  might  fail  as  to  one  or  more  defendants, 
or  as  to  all.  Suppose  him  to  fail  as  to  one,  and  to 
succeed  as  against  the  others,  if  the  clause  had  stood 
“the  rights  and  responsibilities  of  the  several  parties 
to  any  such  bill  or  note  as  between  each  other  shall 
remain  the  same  as  though  this  act  had  not  passed,” 
and  had  stopped  there,  there  might  be  room  to  contend 
that  it  enabled  the  plaintiff  to  proceed  in  another  action 
against  the  defendant,  as  against  whom  he  had  failed  in 
the  action  in  which  he  had  joined  him  with  other  parties ; 
and  literally  the  words  used  would  cover  such  a case,  but 
for  the  provision  which  excepts  the  plaintiff’s  rights  so  far 
as  they  may  be  determined  in  the  action  under  the  statute. 
It  is  not  necessary  to  say  that  a court  would  have 
sg  adjudicated;  the  legislature  may  have  added  this 
provision  to  obviate  a doubt.  It  is  sufficient  to  show 
that  under  circumstances  which  might  arise  in  working 

31  VOL.  II, 


242 


EUROR  AND  APPEAL  REPORTS. 


1863. 


Holcomb 


Henderson. 


the  act,  a result  might  have  followed  (or  the  legislature 
might  have  thought  so)  which  it  was  deemed  advisable 
to  provide  against. 


Morrison,  J.,  thinks  the  judgment  of  the  court  below 
was  right 


Per  Qur. — Appeal  dismissed,  with  costs. 


Richards,  J.,  who  was  present  when  judgment  was 
pronounced,  said  he  still  retained  the  opinion  expressed 
by  him  in  the  court  below,  but,  not  having  been  present 
on  the  argument  of  the  appeal,  gave  no  judgment. 


\Before  the  Hon,  Archibald  McLean^  0,  J.,  the  Hon, 
P,  M,  Yanhoughnety  Chancellory  the  Hon,  W,  H, 
Drapery  0,  B.y  Q,  J,  0,  P.,  the  Hon,  Y,  0,  Hsteny  the 
Hon.  Y.  0.  SpraggOy  the  Hon.  Mr,  Justice  Richardsy 
the  Hon.  Mr.  Justice  Morrison.'] 

On  an  Appeal  peom  the  Coukt  op  Common  Pleas. 


Jamieson  v.  Fisher. 

Bower — Jointure — Marriage  settlement — Lex  loci  rei  sitae. 

By  a marriage  contract  executed  in  Lower  Canada  the  intended  wife, 
in  consideration  of  certain  provisions  made  therein  for  her  separate 
benefit,  agreed  to  renounce  her  dower  in  the  lands  of  her  intended 
husband,  either  “ customary,  prefix,  or  stipulated,^’’  no  mention  being 
made  of  lands  in  Upper  Canada.  Held,  that  this  did  not  preclude 
her  from  claiming  dower  out  of  lands  in  Upper  Canada,  held  by  her 
husband  during  the  coverture  ; and  that  notwithstanding  the  con- 
tract which  was  entered  into  would  form  a first  charge  on  all  the 
property  which  the  husband  held  at  the  time  of  the  contract,  or 
which  might  be  afterwards  acquired  by  him. 

[Vankoughnet,  C.,  dissenting.] 

The  action  in  the  court  below  was  by  Margaret 
Fishery  widow  of  John  Fishery  deceased,  against  James 
Jamiesony  seeking  to  recover  dower  in  certain  lands  in 
the  township  of  Hungerford;  the  declaration  in  tl^ 
cause  setting  out  in  detail  the  lands  in  which  the 
demandant  so  claimed  dower. 
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The  defendant,  for  equitable  plea,  said,^  that  before  1863. 
the  marriage  of  the  said  Margaret  Fisher  with  the  said  v — ^ 

John  Fisher^  heretofore  her  husband,  namely,  on  the 
twenty-sixth  day  of  October,  in  the  year  of  our  Lord  Ksher. 
one  thousand  eight  hundred  and  twenty-one,  a certain 
marriage  contract  in  writing  was  made  and  entered  into 
at  Quebec,  in  Lower  Canada,  by  and  between  the  said 
John  Fisher,  of  the  one  part,  and  Margaret  Hunter,  of 
the  other  part,  and  which  marriage  contract  is  a good 
and  valid  marriage  contract  and  settlement  by  the  law 
of  Lower  Canada,  in  which  said  marriage  contract  it  is 
recited,  that  a marriage  was  shortly  about  to  take  place 
between  the  said  John  Fisher  and  the  said  Margaret 
Hunter,  and  it  was  thereby  stipulated  and  agreed,  that 
the  goods  and  chattels,  lands  and  tenements,  which  they 
each  of  them  had,  as  well  as  those  which  they  should 
thereafter  acquire  during  the  said  marriage,  should 
respectively  be  the  property  of  each  of  them,  by  whom 
the  same  should  be  acquired,  and  the  demandant  did 
thereby  stipulate  and  agree,  that  in  case  sjie  survived 
the  said  John  Fisher,  she  should  not  be  entitled  to  have 
or  hold  any  dower  of  and  in  the  lands  of  the  said  John 
Fisher,  or  whereof  he  should  have  been  or  be  seised  at 
any  time  during  their  marriage,  and  the  said  Margaret 
Hunter,  did  thereby  renounce  all  claim  or  right  thereto, 
for  the  future,  and  the  said  John  Fisher,  did  by  the  said 
presents,  stipulate  and  agree  that  in  the  event  of  the 
said  Margaret  Hunter  surviving  the  said  John  Fisher, 
she  should  take  by  title  paramount,  besides  what  should 
belong  to  her  by  the  said  presents,  all  such  effects, 
clothes  and  linen,  which  should  be  there  found,  together 
with  his  watches,  rings  and  jewellery,  and  the  said 
Fisher  did  also  agree  to  give  to  her,  if  she  survived  him, 
the  sum  of  three  hundred  pounds  of  lawful  money  of 
Canada,  to  be  paid  to  her  cash  in  hand,  and  also  did 
give  to  her,  in  case  she  should  survive  him,  the  sum  of 
one  hundred  pounds  per  annum,  payable  half-yearly  in 
advance,  so  long  as  she  should  live,  and  with  the  payment 
of  all  which  the  said  John  Fisher  did  charge  his  lands 
and  tenements,  goods  and  chattels,  and  the  said  contract 
was  made  and  executed  by  the  said  parties,  respectively, 
on  the  said  twenty-sixth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-one, 
and  the  said  Jb Aw  and  the  said  Margaret  Hunter 

afterwards  were  duly  married,  according  to  law,  and  the 
said  John  Fisher,  after  the  said  marriage,  and  during 
his  life-time,  bargained  and  sold  the  tenements  in  the 


244 


ERROR  AND  APPEAL  REPORTS. 


1863.  plaint  mentioned  to  the  Commercial  Bank  of  the  Midland 
V — ' District,  and  the  said  John  Fisher  afterwards  departed 
Jamieson  tenant  further  saith,  that  the  said 

Fisher,  demandant,  after  the  death  of  the  said  John  Fisher^ 
demanded,  took  and  received  the  said  goods  and  chattels, 
lands  and  tenements,  which  by  the  said  marriage  con- 
tract were  agreed  to  be  her  proper  goods  and  chattels, 
lands  and  tenements,  and  after  the  death  of  the  said 
John  Fisher,  then  took,  had  and  received,  the  said  sum 
of  one  hundred  pounds  annually,  of  the  moneys  of  the 
said  John  Fisher,  in  the  hands  of  his  personal  represen- 
tative year  by  year,  from  the  day  of  the  death  of  the 
said  John  Fisher  hitherto,  so  stipulated  and  agreed  for 
in  the  said  marriage  contract,  and  the  sum  of  three 
hundred  pounds,  payable  to  her  on  her  surviving  the 
said  John  Fisher,  and  also  the  clothes  and  linen  with 
the  watches,  rings  and  jewellery,  of  the  said  John  Fisher, 
at  the  time  of  this  decease,  and  the  tenant  says  that  the 
contract  and  the  acceptance  of  the  provision  therein 
made  for  the  said  demandant,  are  a good  and  suflScient 
jointure  and  release  of  dower,  and  that  the  demandant 
hath  elected  to  take  the  same  in  lieu  of  dower.” 

statement. 

And  for  a second  plea  on  equitable  grounds,  that 
“ the  said  John  Fisher  after  his  marriage  with  the 
said  demandant,  was  seised  of  and  in  the  tenements 
in  the  plaint  mentioned,  and  during  his  life-time  sold 
the  same  by  deed  of  bargain  and  sale  by  way  of 
mortgage  to  the  Commercial  Bank  of  tlie  Midland 
District,  foi  a good  and  valuabe  consideration,  namely, 
for  the  sum  of  one  thousand  three  hundred  and  sixty- 
one  pounds  seven  shillings  and  seven  pence,  and  therein 
covenanting  among  other  things  that  the  said  bar- 
gainees and  their  successors  and  assigns  should  and 
might  at  all  times  thereafter  peaceably  and  quietly  have, 
hold,  occupy  and  enjoy  the  said  tenements  without  the 
let,  suit  or  incumbrance  of  the  said  John  Fisher  or  any 
one  claiming  under  him,  and  the  tenant  says  that  he  is 
. seised  in  fee  simple  of  and  in  the  said  tenements,  and 

thaft  he  derives  his  title  thereto  by  deed  through,  from 
and  under  the  said  Commercial  Bank,  made  to  him  after 
the  said  conveyance  made  by  the  said  John  Fisher  to 
the  said  Commercial  Bank,  and  the  tenant  further  says 
that  John  Fisher  afterwards  departed  this  life,  hav- 
ing first  made  his  last  will  and  testament  in  writing, 
duly  executed  according  to  law,  and  thereby  devised  to 
the  demandant  the  whole  of  the  revenue  to  be  derived 
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from  Ms  estate  in  full  of  all  benefit  to  be  derived  by  the 
demandant  from  the  said  John  Fisher's  estate,  not  ex- 
ceeding five  hundred  pounds  per  annum  to  be  paid  to 
the  said  demandant  for  her  support  and  that  of  her 
children  and  their  education,  and  the  tenant  further  says 
that  the  said  demandant  after  the  death  of  the  said  John 
Fisher  demanded,  accepted  and  received  the  said  sum 
of  five  hundred  pounds,  annually,  from  the  time  of  the 
death  of  the  said  John  Fisher  hitherto,  and  the  tenant 
says  that  the  demandant  claims  title  to  dower  as  afore- 
said by,  under  and  through  the  said  John  Fisher^  and 
not  otherwise,  and  that  thereby  the  demandant  hath 
elected  to  take  the  same  in  lieu  of  dower,  which  falleth 
to  her  of  and  in  the  lands  of  the  said  John  Fisher^ 
deceased,  and  that  her  said  dower  was  and  is  thereby 
waived  and  for  ever  barred.” 

The  demandant  took  issue  upon  the  fist  plea. 

And  by  way  of  second  replication  to  the  said  first 
plea,  said,  ^Hhat  at  the  respective  times  of  the  execution 
of  the  marriage  contract  in  that  plea  mentioned,  and  of 
the  marriage  of  the  demandant  and  of  the  said  John 
Fisher,  the  demandant  was  an  infant  within  thfe  age 
of  twenty-one  years,  that  by  the  said  marriage  contract 
no  good  and  sufficient  jointure  binding  on  the  demandant, 
(being  an  infant  at  the  time  of  the  marriage,)  was  pro- 
vided, and  that  the  demandant  had  never  since  the  death 
• of  the  said  John  Fisher  accepted  any  of  the  provisions 
made  by  the  said  contract  for  the  demandant,  nor  hath 
she  elected  to  take  any  provision  thereby  made  in  lieu 
of  dower.” 

The  demandant  took  issue  upon  the  tenant’s  second 
plea. 

The  defendant  joined  issue,  and  at  the  trial  called  the 
plaintiff  as  a witness : in  her  evidence  she  swore — 

I was  married  on  the  27th  October,  1821,  at  Quebec, 
the  marriage  contract  made  the  day  before  ; I then 
resided  at  Quebec,  Fisher  at  Montreal.  I was  born 
16th  January,  1802 ; I am  not  aware  of  tlic  extent  of 
Fisher's  property  when  we  married ; Mr.  Fisher  died 
3rd  February,  1858,  at  Montreal ; the  house  I live  in 
now  my  husband  bought  and  wc  have  lived  in  since ; 
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1863.  stone  house  No.  44^  St.  Antoine  Street,  Montreal ; I do 
' — ' not  know  its  value  ; I occupied  it ; I consider  it  of 
Jamieson  j^oro  valuo  than  <£1000,  perhaps  £3000  ; I remember 
Fisher,  signing  the  marriage  contract  before  Mr.  Tetu,  the 
Notary  in  Lower  Canada,  Fisher  carried  on  business  in 
Montreal ; I never  claimed  to  hold  property  separate 
from  his  at  any  time ; I cannot  say  what  property 
he  had  when  I married ; I supposed  I was  marrying 
well  and  never  had  a reason  to  doubt  that ; I believe 
Fisher  had  no  lands  and  houses  when  I married ; the 
property  called  the  farm  in  the  will  he  bought  after  I 
married,  and  he  parted  with  it  long  before  he  died ; the 
furniture  in  the  house  when  he  died  is  there  still  and  I 
occupy  it ; I was  not  paid  the  £300  mentioned  in  the  mar- 
riage settlement;  never  got  it;  I never  asked  the  annuity 
of  £100  mentioned ; all  that  my  husband  left  when  he 
died  was  the  house  and  lot  in  Montreal, , no  money. 
He  left  property  in  Upper  Canada,  I believe ; I never 
got  any  property  from  the  estate  ; my  son  acted  in  the 
settlement  of  the  estate;  an  inventory  was  taken  of 
the  effects  and  they  are  in  the  house  still.  The  farm 
at  the  mountain  was  sold  several  years  before  Fisher  died, 
statement,  j remember  whether  I signed  off  my#right  or 

not.’'‘ 

Cross-examined, — “ At  the  time  of  Fisher's  death  his 
affairs  were  rather  embarrassed.  My  son  was  appointed 
to  look  after  the  estate.  I have  never,  since  Fisher's 
death,  taken  or  appropriated  any  goods  ; just  continued 
on  living  at  the  house  and  using  the  furniture.  Fisher 
had  been  out  of  business  several  years.  The  farm  was 
sold  seventeen  years  ago.  The  family  reside  with  me 
in  the  house ; four  of  them  live  there.  I have  not 
signed  away  any  thing  in  respect  of  the  house  I live  in. 
The  farm  spoken  of  was  a valuable  one. 

Hammond  Crowan^  a barrister  and  advocate  in  Que- 
bec, was  called  as  a witness,  who  stated,  “I  am  fa- 
miliar with  the  old  law  of  Lower  Canada.  I look  at 
the  marriage  contract.  By  the  French  law  the  widow 
is  entitled  to  half  of  the  property  owned  at  the  marriage, 
and  of  all  acquired  in  direct  succession,  that  is  if  there 
be  no  contract.  This  contract  alters  that.  This  con- 
tract is  a perfect  legal  one  in  Lower  Canada,  and  that 
though  the  plaintiff  was  not  of  age — her  parents  be- 
ing parties.  (Custom  of  Paris.)  The  customary  dower 
attaches  on  immoveables.  By  this  contract  the  amount 
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settled  on  plaintiff  has  the  first  claim  on  every  thing  1863. 
which  Fisher  had  or  might  acquire.  On  the  property 
acquired,  such  as  the  house  and  farm  spoken  of,  the 
annuity  would  not  form  the  first  charge,  but  if  there  risiier. 
is  no  other  property  at  the  time  of  the  marriage  suffi- 
cient to  pay  the  charge,  then  those  properties  would  be 
charged  with  that  annuity  as  a first  charge.  The  farm 
would  be  charged  with  the  annuity  in  this  case,  unless 
she  released  it.”  Cross-examined. — The  marriage  con- 
tract acts  as  a mortgage.  It  requires  registry  : doubt- 
less this  was  registered.” 

The  marriage  contract,  after  reciting  that  it  was 
entered  into  by  John  Fisher  and  the  demandant  (then 
a minor)  acting  through  her  father  and  mother,  as  also 
her  brother,  her  friends  and  guardians,  and  stipulating, 
amongst  other  things,  that  each  of  the  parties  was  to 
pay  his  and  her  own  debts,  proceeded  as  follows : 

‘‘It  has  also  been  Stipulated,  covenanted  and  agreed  by 
and  between  the  said  parties  that  there  shall  be  no 
dower,  either  customary^  prefix^  or  stipulated^  each  of 
the  said  John  Fisher  and  Margaret  Hunter^  the  future 
husband  and  wife,  renouncing  by  these  presents  the 
said  dower  to  each  of  them  as  well  for  themselves  as  for 
their  said  heirs  and  assigns,  for  the  future,  and  the  said 
John  Fisher^  the  future  husband,  as  it  is  covenanted, 
stipulated  and  agreed  by  these  presents  that  there  will 
be  no  communaute,  and  the  said  Miss  Margaret  Hunter^ 
the  future  wife:  and  being  desirous  of  giving  her  marks 
of  the  sincere  affection  which  he  hath  for  her,  and  to 
secure  unto  her  as  happy  a lot  as  his  present  circum- 
stances will  allow,  he,  the  said  John  Fisher.,  the  future 
husband,  wills  and  desires,  and  it  is  hereby  stipulated, 
covenanted  and  agreed  between  him  and  the  said  Miss 
Margaret  Hunter,  the  future  wife,  assisted  as  above 
mentioned,  that  the,  latter,  if  she  survives  the  said  John 
Fisher,  the  future  husband,  shall  take  as  a Preciput, 
besides  what  may  belong  to  her  under  or  by  virtue  of  the 
titles  and  acquittances  herein  above  mentioned,  all  and 
every,  the  effects,  clothing  and  linen  which  may  be  for 
her  private  use,  together  with  her  Thisl  watches,  rings 
and  jewellery.” 

“And  in  addition  thereto,  the  said  John  Fisher,  the 
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1863.  future  husband,  hath  given  and  doth  give  to  the  said 
Miss  Margaret  Hunter,  the  future  wife,  also  if  she  sur- 
janneson  yives  him,  the  sum  of  three  hundred  pounds,  current 
Fisher,  money  of  this  province,  to  be  at  once  paid  unto  her,  and 
which  she  shall  take  either  in  money  or  in  furniture,  or 
moveable  effects  belonging  to  the  estate  of  the  said 
John  Fisher,  as  she  may  think  the  most  to  her  advan- 
tage, and  this  according  to  the  valuation  of'the  moveable 
property  which  may  then  be  made.” 

^‘And  lastly,  the  said  John  Fisher,  the  future  hus- 
band, wishing  to  provide  the  said  Miss  Margaret  Hunter, 
the  future  wife,  with  suitable  maintenance,  hath  by  these 
presents  created  and  constituted  in  favour  of  the  said 
Miss  Margaret  Hunter,  the  future  wife,  assisted  as 
aforesaid,  and  accepting  thereof,  the  sum  of  one  hundred 
pounds,  current  money  of  this  province  of  Lower  Canada, 
of  a life-rent  and  pension,  being  and  forming  the  exact 
interest  at  the  actual  rate  of  the  sum  of  sixteen  hundred 
and  sixty-six  pounds  thirteen  shillings  and  four  pence, 
current  money  of  this  province,  said  rent  being  payable 
statement  cqual  payments  of  fifty  pounds  each 

’ every  six  months,  and  in  advance  to  the  future  wife  up 
to  the  time  of  her  decease,  (being  until  then  a widow,) 
and  which  said  life  rent  of  one  hundred  pounds  said 
currency,  in  the  case  of  the  said  Miss  Margaret  Hunter, 
being  then  the  widow  of  the  said  John  Fisher,  should 
think  fit  to  marry  a second  time,  shall  from  the  day  of 
such  second  marriage  of  the  said  Miss  Margaret  Hunter 
be  reduced  to  the  just  half,  and  the  heirs  and  legatees 
of  the  property  of  the  late  John  Fisher,  the  future  hus- 
band, shall  be  bound  to  pay  the  said  Miss  Margaret 
Hunter,  from  the  day  of  her  said  second  marriage,  only 
the  sum  of  fifty  pounds  said  currency  of  the  province, 
said  sum  being  payable  also  by  halves  in  and  by  two 
equal  payments  of  twenty-five  pounds  currency  each,  in 
advance,  to  be  accounted  from  the  day  of  such  second 
marriage  of  the  said  Miss  Margaret  Hunter,  the  future 
wife,  up  to  the  day  of  the  decease.’’ 

A verdict  was  taken  for  the  plaintiff  subject  to  the 
opinion  of  the  court  upon  the  evidence  and  facts  ; and 
after  argument  thereon  judgment  was  delivered  in  favour 
of  the  demandant  in  Michaelmas  Term,  1862,  which  is 
reported  in  the  Common  Pleas  Keports,  vol.  xii.,  p. 
601. 


ERROR  AND  APPEAL  REPORTS. 


249 


From  this  judgment  the  defendant  (the  tenant) 
appealed,  on  the  ground  that  the  first  plea  pleaded  by 
him  sets  up  a good  defence  byway  of  equitable  jointure, 
and  the  evidence  given  at  the  trial  supported  the  said 
first  plea. 

Against  the  appeal  the  respondent  alleged  that  the 
marriage,  seisin,  and  death  of  the  husband  being  admit- 
ted, there  was  nothing  shewn  in  evidence  which  in  law 
disentitled  her  (the  respondent)  to  the  dower  claimed. 

Mr.  Strong,  Q.  C.,  and  Mr.  C.  Patterson  for  the 
appellant. 

Had  the  settlement  in  this  case  been  executed  in 
Upper  Canada,  it  would  have  been  a good  jointure  in 
equity  within  the  statute  of  uses,  and  being  such  would 
have  operated  as  a bar  of  dower.  To  create  such  a bar 
it  is  not  necessary  that  the  settlement  or  contract  of 
marriage  should  contain  an  express  renunciation  of 
dower  ; it  will  be  sufficient  if  an  intention  so  to  renounce 
can  be  gathered  from  the  instrument ; so  that  if  the 
court  should  be  of  opinion  that  the  lex  loci  rei  sitoe 
should  govern,  it  would  be  sufficient.  Here  the  contract 
was  executed  in  Lower  Canada,  the  parent  of  the  intended 
wife  being  a party,  so  that  although  she  is  shown  to  have 
been  an  infant  at  the  time  of  the  execution  of  the  con- 
tract, by  the  law  of  that  province  it  is  binding  upon 
her. 

The  settlement  was  a good  equitable  jointure,  and  as 
such  would  have  the  effect  of  barring  dower,  even  if  the 
instrument  had  not  contained  any  renunciation  of  such 
right ; and  the  fact,  that  it  is  introduced  into  the  con- 
tract in  terms  which  it  is  alleged  apply  more  to  Lower 
than  Upper  Canada,  will  not  impair  its  effect,  particularly 
when,  as  in  this  case,  the  deed  itself  exhibits  an  inten- 
tion and  desire  to  make  a provision  for  the  intended 
wife. 


1863. 


Jamieson 

V. 


Fisher. 


statement. 


32 


VOL.  II. 


250 


ERROR  AND  APPEAL  REPORTS. 


1863.  Amongst  other  cases,  he  referred  to  and  commented 
on  Corhet  v.  Corbet,  ia)  Oarutliers  v.  Caruthers.  (b) 

Jamieson  ^ ^ 

Fisher  I^Tury^  {c)  Vizavd  V.  Longden,  {d)  Killen  v. 

(hmpbell^  (e)  Dyhe  v.  Rendell^  (/)  Hamilton  v.  Jack- 
son.  (g)  Bright  on  Husband  and  Wife,  p.  450.  Westle- 
bury  on  International  Law,  p.  383. 

Mr.  Jellett^  for  the  respondent. 

The  lex  loci  rei  sitce  is  that  which  prevails  as  to  the 
effect  and  capacity  of  the  contract  to  deprive  the  widow 
of  what  Avould  otherwise  be  a clear  legal  right.  (Story 
on  the  Conflict  of  Laws,  secs.  54,  63,  363,  and  364.) 
But  even  if  this  were  otherwise  the  evidence  shows  that 
the  provision  stipulated  by  the  marriage  contract  has 
never  been  received,  so  that  under  such  circumstances 
there  can  be  no  bar  to  the  claim  set  up  in  the  action, 
and  the  dower  renounced  is  that  in  Lower  Canada  only, 
Argument,  which  limits  the  effects  of  the  renunciation  and  forms 
no  bar  to  the  claim  of  dower  in  Upper  Canada. 

Mr.  Strong^  Q.  C.,  in  reply. 

The  judgment  of  the  court  was  delivered  by 

Esten,  V.  C. — The  right  in  question  is  a right  to  dower 
in  lands  in  Upper  Canada.  It  must,  therefore,  be  regu- 
lated by  the  law  of  Upper  Canada.  By  the  law  of  Upper 
Canada,  a wife  may  be  barred  of  dower  by  a jointure 
made  pursuant  to  27  Henry  VIIL,  chapter  10,  section 
6,  at  law  ; or  in  equity  by  any  reasonable  provision  made 
for  her  byway  of  jointure  or  for  her  livelihood  or  main- 
tenance for  her  life,  to  take  effect  immediately  on  the 
death  of  her  husband;  and  if  an  infant  at  the  time  of 
the  marriage  with  consent  of  parents  or  guardians  to 


(«)  1 S.  & S.  612. 
(c)  2 Eden  39. 

(e)  10  Ir.  Eq.  461. 
{g)  8 Ir.  Eq.  197. 


{b)  4 Br.  C.  C.  600. 
{d)  3 Atk.  8. 

(/)  2 D.  M.  & G.  209. 
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which  they  may  prudently  consent.  The  bar  is  not  1863. 
necessarily  founded  on  contract,  for  the  wife  needs  be  no  ' — ^ ' 

. , Jamieson 

party,  and  when  she  is  an  intant  can  he  no  party,  to  the 
transaction.  It  is  a power  given  by  law  to  the  husband, 
who  must  however  exercise  it  reasonably,  for  an  unrea- 
sonable provision  would  be  deemed  fraudulent  and  void 
at  law,  and  which  is  followed  by  analogy  by  courts  of 
equity  in  cases  of  equitable  jointure  ; at  all  events  when 
the  wife  is  an  infant  at  the  time  of  the  marriage ; for  when 
she  is  of  age,  and  therefore  capable  of  contracting,  and 
is  in  fact  a party  to  the  contract,  it  seems  to  depend 
entirely  on  the  contract.  There  can  be  no  doubt  that 
the  contract  in  question  in  this  case  was  binding  on  the 
husband,  and  could  have  been  enforced  against  him  in 
any  part  of  the  world.  Dower  of  lands  in  Lower 
Canada  is  expressly  renounced,  but  not  dower  in  lands 
in  Upper  Canada.  The  provision  made  for  the  wife 
consists  of  her  linen,  jewellery,  &c.,  and  a gross  sum  of 
£300  to  be  paid  to  her  immediately  on  her  husband’s  judgment, 
death.  Neither  of  these  provisions  would  suffice  to  bar 
her  of  dower,  as  they  are  not  for  her  life.  An  annuity 
of  £100  a year,  however,  to  be  reduced  to  £50  a year^ 
is  provided  for  her  during  her  life,  and  it  would  appear 
from  the  time  of  the  marriage,  and  it  is  added  for  her 
suitable  maintenance.  Now  this  annuity  is  not  said 
expressly  to  be  in  bar  of  dower  in  lands  except  in  Lower 
Canada.  If  it  is  to  be  a bar  of  dower  of  lands  in  Upper 
Canada  it  must  be  by  implication.  It  is  not  called  a 
jointure,  which  has  been  held  to  be  a sufficient  indication 
of  an  intention  to  that  effect.  But  it  is  said  to  be  for 
her  suitable  maintenance,  and  in  the  case  of  Vizard  v. 
Longden,  that  expression  or  a similar  one  was  held 
to  be  sufficient  to  make  the  provision  a bar  of  dower. 

But  when  it  is  considered  that  this  contract  was  con- 
cluded in  Lower  Canada,  where  the  parties  were  domi- 
ciled, with  exclusive  reference  as  is  evident  to  the  law  of 
Lower  Canada,  it  would  be  too  much,  I think,  to  imply 
an  intention  to  make  this  provision  a bar  of  dower  of 
lands  in  Upper  Canada,  where  it  does  not  appear  that 
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the  husband  had  at  that  time  any  lands,  and  which 
do  not  appear  to  have  been  in  the  contemplation  of  the 
parties,  from  the  use  of  expressions  to  which  by  the 
law  of  Upper  Canada  a particular  meaning  not  in  the 
contemplation  of  the  parties  is  attached.  I think  the 
judgment  is  right,  and  should  be  affirmed. 

Vankoughnet,  C.,  said  that  he  could  not  bring  his 
mind  to  the  opinion  which  the  majority  of  the  mem- 
bers of  the  court  entertainad.  He  thought  that  the 
provision  in  the  marriage  contract  for  suitable  main- 
tenance for  the  wife  after  the  death  of  the  husband 
should  be  taken  and  held  as  a provision  for  jointure  In 
lieu  of  dower,  and  of  all  claim  upon  the  husband’s  estate. 
It  certainly  seems  as  clearly  so  as  the  provision  made 
in  Vizard  v.  Longden  affirmed  by  Edward  Sugden  in 
Hamilton  v.  Jackson^  to  be  unquestionable  law.  It 
seemed  to  him  that  it  made  no  difference  that  the  con- 
tract was  made  in  Lower  Canada.  The  question  was, 
did  the  contract  provide  against  the  claims  which  as 
widow  she  would  otherwise  have  on  the  husband’s  estate  ? 
He  thought  it  did,  but  he  agreed  that  the  appeal  should 
be  dismissed,  as  the  plea  did  not  properly  set  up  the 
provision  for  maintenance  in  lieu  of  dower.  The  plea 
alleged  an  express  release  of  dower,  and  an  election  by 
the  widow  to  take  the  provision  made  by  the  contract, 
neither  of  which  was  proved.  The  annuity  of  XlOO  per 
annum  seems  not  stated  by  the  plea  to  be  in  lieu  of 
dower,  or  by  way  of  jointure. 


Per  Curiam, — Appeal  dismissed  with  costs. 
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Haepee  V.  Knowlson. 

Partnership — Partners  retiring  to  be  indemnified  by  the  continuing 
partners. 

A.  and  B.,  a trading  partnership,  entered  into  a joint  speculation 
with  C.  & D.  for  the  purcha^se  and  sale  of  lands  ; afterwards  B.  was 
admitted  into  the  concern  upon  the  understanding  that  each  should 
be  entitled  to  one  fourth  of  the  profits,  and  liable  in  the  same  pro- 
portion to  any  losses  incurred.  For  the  purpose  of  carrying  on  the 
business  of  the  co-partnership,  the  parties  were  in  the  habit  of  dis- 
counting notes  which  were  made  by  E.,  and  endorsed  by  A.  & B.  and 
by  C.  and  D.  in  their  individual  names.  After  the  partnership  had 
been  in  operation  for  nearly  three  years  C.  wrote  to  A.&  B.  andE.  pro- 
posing to  retire  from  the  concern  on  receiving  a certain  amount,  in 
lands  tak<  n at  a valuation,  he  agreeing  for  a certain  period  to  continue 
to  endorse  renewals  of  the  notes  of  the  firm  then  outstanding,  as 
accommodation  endorser,  which  proposal  was  communicated  to  D., 
but  nothing  further  was  then  done  with  regard  to  it.  Shortly  after- 
wards D.  made  a similar  proposition  to  A.  & B.  and  E.  on  their 
“ assuming  all  my  share  of  the  liabilities  incurred  by  or  for  the  said 
company,  excepting  only  my  liability  for  12  or  15  months  as  accom- 
modation endorser  after  Mr.  Knowlson  [C.]  on  the  paper  in  the  Bank 
of  Upper  Canada,”  which  proposal  was  accepted  by  A.  &.  B and  E. 
Subsequently  both  C.  & D.  by  a joint  memorandum  formally  relin- 
quished their  interests  in  the  company,  but  it  did  not  appear  that 
D.’s  stipulation  as  to  endorsing  the  notes  was  ever  communicated  to 
G.  The  notes  so  endorsed  by  C.  and  D.  had  been  all  consolidated  into 
one  note  of  £8,200,  and  upon  a renewal  of  this  note  an  action  was 
subsequently  brought  against  all  the  parties  thereto,  and  a sale  of 
D.’s  lands  was  effected  under  the  execution  issued  in  that  action,  which 
realized  only*a  portion  of  the  amount.  Thereupon  D.  filed  a bill 
against  C.  seeking  to  make  him,  as  prior  endorser,  pay  the  amount 
still  remaining  due  in  respect  of  the  judgment,  to  reimburse  D. 
what  his  lands  had  sold  for,  and  also  to  make  up  the  loss  sus- 
tained by  him  in  consequence  of  the  sale  of  his  lands  at,  as  was 
alleged,  a great  undervalue.  Under  the  circumstances  of  the  case 
the  court  below  treated  C.  and  D.  as  co-sureties  for  the  continuing 
partners,  and  as  such  liable  only  to  make  up  the  amount  of  the 
claim  in  equal  proportions  ; and  it  appearing  that  C.  had  already  paid 
more  than  his  moiety  of  the  demand  ordered  D.  to  repay  the  excess 
to  him  together  with  the  costs  of  the  suit,  which  on  an  appeal  to 
this  court  was  affirmed  and  the. appeal  dismissed  with  costs. 

Per  Esten,  V.  C. — Prior  to  the  General  Orders  of  1853,  (Kule  8, 
Order  VI.,)  it  would  have  been  necessary  to  make  the  continuing 
partners  parties  to  such  a bill  unless  it  were  shewn  that  they  were 
insolvent:  in  which  case  that  would  afford  a sufficient  reason  for  not 
making  them  parties. 

The  bill  in  the  court  below  was  filed  by  William 
Francis  Har'per  against  John  Knoivlson.,  praying,  under 
the  circumstances  therein  stated,  and  which  arc  suffi- 
ciently set  forth  in  the  head-note  and  judgment,  that  the 
defendant  might  be  ordered  to  pay  the  Bank  of  Upper 
Canada  the  balance  remaining  unpaid  on  the  judgment 
recovered  by  the  bank,  and  to  procure  satisfaction  to  be 
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entered  on  the  roll  thereof,  and  for  indemnification 
of  the  plaintiff ; that  an  account  might  be  taken  of  the 
loss  sustained  by  plaintiff  by  reason  of  the  sale  of  his 
lands  ; payment  of  the  amount  by  defendant,  and  for 
further  relief. 


The  cause  came  on  to  be  heard  upon  the  pleadings 
and  evidence  in  the  court  below  before  his  Hon.  V.  C. 
Esten^  on  the  10th  of  February,  1862.  After  taking  time 
to  look  into  the  pleadings  and  evidence,  the  following 
judgment  was  delivered  by  the  Vice-Chancellor  : 


The  facts  of  this  case  are  as  follows : 

In  the  year  1853  a partncrsliip  was  formed  called 
“ The  Lindsay  Land  Co.,”  consisting  of  the  plaintiff, 
the  defendant,  and  a firm  composed  of  two  persons 
named  McDermot  and  Wahh.  In  1851  another  person 
joined  them  ofithe  name  Lang.  They  were  interested 
in  the  partnership  in  equal  fourth  parts,  and  entitled  to 
statement,  profits  and  liable  to  losses  in  the  same  proportions. 

The  object  of  the  partnership  was  to  purchase  certain 
lands  and  mills,  and  after  improving  them  and  working 
them  for  a time  to  re-sell  them  at  a profit.  They  expended 
a large  sum  of  money  in  this  way,  which  'was  raised  by 
means  of  discounts  procured  from  the  respective  agencies 
of  the  Bank  of  Upper  Canada  at  Lindsay,  and  that  of 
the  Commercial  Bank  at  Port  Hope.  The  plaintiff  was 
the  agent  of  the  Commercial  Bank  at  Port  Hope.  The 
defendant  ’v\"as,  after  the  formation  of  the  partnership, 
appointed  the  agent  of  the  Bank  of  Upper  Canada  at 
Lindsay,  and  continued  to  fill  that  office  for  about  two 
years.  The  notes  upon  which  the  discounts  were  ob- 
tained were  ahvays  in  the  same  form,  namely  Lang  be- 
ing the  maker  and  McDermot  and  Walsh.,  the  defendant 
and  the  plaintiff,  being  the  endorsers  in  that  order. 
Previously  to  the  month  of  June,  1856,  the  notes  of 
the  firm  in  the  Bank  of  Upper  Canada  w;ere  consoli- 
dated into  one  note  of  <£3,200,  on  which  the  members 
of  the  firm  were  parties  in  the  respective  characters, 
and  in  the  order  I have  mentioned.  At  the  same  time 
the  Commercial  Bank  held  paper  of  the  firm  to  the 
amount  of  £1,021  10s.,  of  which  Lang  'was  the  maker, 
and  McDermot  and  Walsh  and  the  defendant  were  en- 
dorsers in  that  order ; the  plaintiff*  being  no  party  to  it, 
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inasmuch  as  he  being  the  agent  of  the  bank  at  Port  Hope  1863. 
where  the  discount  was  effected,  his  name,  it  was  thought,  ' — v-— 
could  not  with  propriety  appear  upon  it.  In  the  month 
of  February,  1856,  the  defendant  made  a proposition  to  Knowison. 
the  company  to  retire  from  it  on  the  terms  of  receiving 
about  X10,000  worth  of  land  according  to  a valuation 
previously  made  by  Lang  ; of  being  indemnified  against 
all  liabilities,  and  of  allowing  the  use  of  his  name  for 
about  fifteen  months  in  the  renewal  of  the  paper  of  the 
firm  in  the  two  banks.  The  proposition  was  favourably 
entertained  by  the  other  members  of  the  firm,  but  no 
agreement  was  immediately  concluded  on  the  basis  of 
it.  About  three  months  afterwards,  on  the  14th  of 
May,  1860,  the  plaintiff  also  made  a proposition  to 
McBermot  and  Walsh  and  Lang  iov  his  retirement 
from  the  firm  on  nearly  similar  and  equal  terms.  The 
clause  which  stipulated  for  indemnity  against  liabili- 
ties was  in  these  wmrds,  namely: — “On  your  assum- 
ing all  ray  share  of  the  liabilities  incurred  by  or  for 
the  said  company,  (excepting  only  my  liability  for 
twelve  or  fifteen  months  as  accommodation  endorser 
after  Mr.  ILnoiulson  on  the  paper  in  the  Bank  of  Upper 
Canada.”)  This  proposition  was  accepted  by  McDermot 
k Wolsli  and  Lang^  in  the  terms  in  Avhich  it  was  made. 

It  is  quite  certain  that  the  plaintiff  was  made  acquainted 
with  the  defendant’s  proposition,  for  it  appears  from  a 
letter  addressed  by  him  to  the  defendant  on  the  16th  of 
June,  1856,  that  he  then  had  it  in  his  possession,  and  he 
offers  to  furnish  him  with  the  heads  of  it  if  he  had 
not  retained  a copy,  to  enable  him  to  prepare,  as  he  pro- 
posed that  he  should  prepare,  the  bond  to  be  delivered 
to  him  by  the  continuing  partners.  It  does  not  appear, 
however,  that  the  defendant  was  ever  made  acquainted 
with  the  contents  and  particulars  of  the  plaintiff’s  pro- 
position. He  wars  perfectly  aware,  howmver,  of  the  fact 
that  such  a proposition  had  been  made,  for  in  the  trans- 
fer which  was  executed  by  him  and  the  plaintiff  and  the 
contpiuing  partners  of  the  effects  and  property  of  the 
firm,  except  what  they  withdrew,  mention  is  made  of  an 
agreement  between  the  plaintiff  and  the  continuing 
partners,  dated  the  19th  of  May,  1856.  The  25th  of 
June  was  appointed  to  consurnmatj  the  arrangements 
tliat  had  been  made,  and  to  complete  the  dissolution  of 
the  partnership.  On  that  day  all  the  partners  met,  and 
a discussion  ensued  wliieli  lasted  several  hours.  The  prin- 
cipal subject  of  the  debate  seems  to  have  been  the  time 
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during  wliich  the  renewal  of  the  paper  of  the  firm  was 
to  continue.  The  plaintiff  advocated  twelve  months ; 
Lang  proposed  eighteen  months  or  two  years ; and  the 
defendant  suggested,  as  a compromise  between  the  two 
periods,  fifteen  months,  which  was  finally  agreed  upon,  and 
the  necessary  writings  were  completed  and  exchanged. 
The  note  for  .£3,200  was  several  times  renewed  in  pur- 
suance of  the  terms  of  the  dissolution.  On  one  of  these 
occasions,  the  plaintiff  being  asked  for  his  endorsement, 
refused  to  affix  it  until  the  defendant  had  appended  his 
endorsement,  of  which  fact  the  defendant  was  informed, 
whereupon  he  affixed  his  name.  The  firm  afterwards 
failed.  McDermot  & Walsh  made  arrangements  for  the 
benefit  of  their  creditors.  Lang  became  greatly  em- 
barrassed. An  action  was  commenced  by  the  Bank  of 
Upper  Canada  against  all  the  parties  to  the  note,  and 
judgment  obtained,  upon  which  execution  having  issued 
the  plaintiff’s  lands  were  exposed  for  sale,  when  they 
produced  about  $7,500,  a sum,  as  is  alleged,  far  below 
their  real  value  ; and  the  present  suit  has  been  instituted 
by  Harper  against  Knowlson  alone,  to  compel  payment 
of  the  debt  remaining  due,  and  re-payment  of  the  part 
Statement.  plaintiff,  together  with  satisfaction  for  the 

loss  sustained  by  the  plaintiff*  in  consequence  of  the  sale 
of  his  lands  at  so  great  an  undervalue.  The  question  is, 
whether  under  the  circumstances  which  have  been 
detailed  the  plaintiff  is  entitled  to  any  relief  against  the 
defendant.  The  relief  prayed  is  founded  upon  the 
simple  fact  that  Knowlson  was  a prior  endorser  on  the 
note  in  question  to  the  defendant,  and  therefore  bound 
to  indemnify  him  against  it.  Upon  this  ground  he  could 
no  doubt  recover  what  he  had  paid  through  the  medium 
of  an  action  at  law  ; but  he  contends  for  the  right  to 
proceed  in  equity,  in  order  to  compel  a prior  payment 
of  the  part  of  the  debt  which  remains  unpaid,  and  no 
doubt  this  is  a common  equity  administered  to  a surety. 
It  is  not  disputed  that  the  partners  are  among  them- 
selves equally  liable  for  all  the  debts  due  by  the  firm  to 
third  persons,  no  matter  in  what  order  their  individual 
names  appeared  on  the  notes  and  other  negotiable  instru- 
ments given  by  the  firm,  or  whether  they  appeared  at 
all.  Thus  it  is  conceded  that  they  were  all  equally 
liable  to  the  payment  of  the.note  for  £3,200  held  by  the 
Bank  of  Upper  Canada  at  the  time  of  the  dissolution, 
although  Lang  was  the  maker,  and  McDermot  & Walsh. 
were  the  first,  and  Knowlson  the  second  endorsers  on  that 
note,  and  also  equally  liable  to  the  payment  of  the  note 
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or  notes  for  £1012  10s.  held  at  the  same  period  by  the  1863. 

• Commercial  Bank,  although  Harper  s name  did  not  ' — 
appear  at  all.  If  the  liability  of  the  partners  has  been 
varied  in  any  way,  it  must  be  on  account  of  something  K“owison. 
that  occurred  at  or  after  the  dissolution.  If  the  retiring 
partners  simply  lent  their  names  for  the  renewal  of  the 
paper  of  the  firm  without  any  special  stipulation,  it  could 
hardly  be  contended  that  their  liability  as  between  them- 
selves would  be  varied.  No  greater  effect  could  be 
ascribed  to  the  position  of  their  names  on  the  renewed 
paper  than  it  produced  on  the  old  paper,  of  wfiich  it  was 
a mere  continuation.  The  use  of  the  names  being  the 
result  of  express  stipulation,  part  of  the  agreement  of 
dissolution,  in  the  absence  of  any  special  agreement  as 
to  their  liability  between  themselves,  the  intendment 
would  be  that  they  continued  liable  on  the  new  in  the 
same  manner  that  they  were  liable  on  the  old  paper. 

Both  are  entitled  to  be  indemnified  against  it  by  the 
continuing  partners;  but  in  default  of  such  indemnifica- 
tion, as  between  themselves  they  would  be  considered 
partners,  and  liable  as  such.  This  position,  indeed,  is 
not  disputed;  but  it  is  contended  that  each  partner 
could  on  his  retirement  make  what  agreement  he  pleased 
with  the  continuing  partners,  and  that  neither  of  them 
had  any  concern  with  the  agreement  made  by  the  other 
of  them ; that,  in  point  of  fact,  the  two  retiring  partners 
did  make  separate  and  independent  agreements  of  a dif- 
ferent nature  ; that  Harper  stipulated  for  indemnity 
from  Knovjlson^  while  Knowlson  made  no  stipulation 
except  for  indemnity  from  the  continuing  partners  ; that 
should  have  acquainted  himself  with  the  terms 
of  Harper  8 agreement,  of  the  existence  of  which  he 
was  aware,  and  that  Harper  had  a right  to  assume  that 
McDermott  Walsh  and  Lang  had  communicated  them 
to  him.  To  these  arguments  I cannot  accede.  If  it  is 
conceded  that  in  the  absence  of  the  express  stipulation 
supposed  to  be  contained  in  Harper  s agreement,  the 
intendment  of  law  would  be  that  as  between  themselves, 
the  retiring  partners,  in  default  of  the  continuing  part- 
ners indemnifying  them,  would  be  liable  in  equal  shares, 
then  cadit  qucestio,  because  Knowlson  being  ignorant 
of  any  such  stipulation  must  be  deemed  to  have  intended, 
according  to  the  legal  construction  of  the  transaction,  and 
this  fact  must  have  been  apparent  to  Harper,  and  he 
therefore  permitted  him  to  enter  into  the  engagement  in 
ignorance  of  a right  for  which  he  had  secretly  stipulated 
and  upon  the  supposition  that  no  such  right  existed,  and, 
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1863.  having  so  acted,  must  be  precluded  from  enforcing  such 
right  against  him.  It  is  said  that  Knoivlson  being 
Hamper  ^ware  of  the  existence  of  Harper  s agreement  was  bound 
Knowison.  to  enquire  into  its  terms.  But  I cannot  assent  to  this 
proposition,  which  is  also  somewhat  inconsistent  with  the 
argument  that  each  had  a right  to  make  his  own  agree- 
ment, and  neither  had  any  concern  in  the  agreement  of 
the  other.  Knowison  knew  that  he  could  not  be  deprived 
of  any  right  by  an  agreement  between  Harper  and  the 
continuing  partners,  and  he  had  a right  to  suppose  that 
if  his  position  was  altered  by  it  in  any  Avay  to  his  preju- 
dice it  would  be  communicated  to  him.  He  was  not  con- 
cerned therefore  to  enquire,  and  entered  into  the  engage- 
ment relative  to  the  renewal  of  the  paper  without  appre- 
hension. It  is  then  said  that  Harper  had  a right  to 
conclude  that  the  stipulation  which  he  had  made  had 
been  communicated  to  Knowison  by  MeJDermot^  Walsh 
and  Lang,  But  it  was  Harper  s duty  to  communicate 
it  to  Knowison^  and  if  he  relied  upon  the  continuing 
partners  to  perform  that  duty  for  him,  and  they  failed 
to  do  so,  he  must  be  the  sufferer  who  reposed  confidence 
in  them.  But  those  gentlemen  can  hardly  be  blamed  for 
a emcn  . making  such  a communication,  for  they  say,  one  and 
all,  that  they  never  understood  that  Harper  stipulated 
for  indemnity  from  Knoiolson,  John  Knoiulson  first 
made  his  proposition  to  retire  from  the  firm.  Harper 
was  a member  of  it,  and,  in  offering  the  use  of  his  name 
for  a time  for  the  purpose  of  renewal,  Knoiolson  knew 
that  he  should  have  the  indemnity  of  the  three  remain- 
ing members  of  the  firm.  Before  this  proposition  had 
been  conclusive!}^  accepted.  Harper  also  proposed  to 
retire  from  the  firm.  This,  if  carried  into  effect,  would, 
of  course,  alter  the  position  of  affairs.  Accordingly  all 
the  partners  meet  on  the  25th  of  June  to  discuss  the 
matter,  and  it  is  agreed  after  a protracted  discussion  as 
to  the  time  during  which  the  renewal  was  to  continue, 
that  both  Harper  and  Knowison  should  lend  their  assis- 
tance towards  the  renewal  of  the  paper  in  the  Bank  of 
Upper  Canada,  and  then  the  date  of  Knowison  s proposal 
is  altered  from  some  day  in  February  to  the  25th  of 
June,  and  Knowison  must  be  considered  as  engaging  to 
allow  the  use  of  his  name,  on  the  understanding  that 
Harper  was  to  do  so  likewise;  and  it  appears  to  me  that 
if  at  any  time  when  Knoivlson  should  be  asked  for  an 
endorsation  he  should  be  informed  that  Harper  s name 
was  not  to  be  appended,  he  might  refuse  compliance, 
and  would  be  protected  in  such  refusal  by  a court  of 
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equity.  It  is  observable  that  Harper's  name  did  not  1S63. 
appear  on  the  Commercial  Bank  paper,  and  no  doubt  ' — v — ' 
was  not  to  appear  on  the  renewal  of  it,  but  I cannot 
doubt  that  under  the ’circumstances  of  the  case  a parti-  ^nowison. 
. cular  reason  existing  why  Harper  s name  should  not 
appear,  and  no  express  agreement  being  made  on  the 
subject,  the  position  of  the  parties  would  remain  unal- 
tered with  respect  to  this  paper.  But  supposing  the 
case  to  be  otherwise  in  this  respect,  and  it  is  unnecessary 
for  me  to  decide  this  point,  yet  the  intendment  must  be 
the  same  with  regard  to  the  paper  in  the  Bank  of  Upper 
Canada,  on  which  Harper  s name  was  to  appear.  I 
attach  no  importance  to  the  circumstance  that  Harper 
refused  his  endorsation  on  one  occasion  until  Knowlsons 
name  was  appended  to  the  paper,  and  the  communica- 
tion of  that  fact  to  KnoivUon^  and  his  then  attaching  his 
name.  The  only  idea  that  would  convey  to  his  mind 
would  be  that  Harper  was  cautious  and  did  not  choose  statement 
to  endorse  the  paper  unless  he  was  sure  that  Knowlson 
would  endorse  it  also.  Such  is  the  view  I should  enter- 
tain of  this  case,  if  the  stipulation,  or  rather  exception, 
in  question  contained  in  Harper  s proposal  really  bore 
the  meaning  which  has  been  attached  to  it.  But  I 
think  it  would  be  extremely  unreasonable  to  attach 
any  such  meaning  to  it.  Ex  hypothesi  Harper  was 
making  an  important  alteration  in  the  relative  positions 
and  in  the  legal  rights  of  the  parties.  Can  it  be  supposed 
that  this  effect  would  be  intrusted  to  a mere  parentheti- 
cal exception  to  another  term  in  his  agreement,  and  not 
form  the  subject  of  a substantive  stipulation  unless  upon 
the  supposition  that  it  was  expressed  ambiguously,  in 
order  that  it  might  escape  observation,  and  that  Hnowl- 
soyi  might  be  entrapped  into  an  engagement  which  he 
did  not  intend  ? An  unworthy  object,  which  I would  be 
sorry  to  impute  to  a gentleman  in  Mr.  position. 

I think  the  expression  “after  Mr.  Knowlson"  in  the 
exception  to  the  stipulation  for  indemnity  from  the  con- 
tinuing partners,  would  not  convey  to  Mr.  Knowlson' s 
mind,  or  to  any  reasonable  man’s  mind,  the  idea  that 
thereby  an  important  change  was  intended  to  be  made 
in  their  relative  positions.  In  fact  it  did  not  convey 
any  such  idea  to  the  mind  either  of  Knowlson  or  of  the 
continuing  partners.  A party  intending  to  make  an 
agreement  to  the  prejudice  of  another,  should  express 
his  intention  in  unambiguous  terms,  especially  when  the 
natural  conclusion  of  the  mind  would  be  different,  and 
the  expression,  as  in  the  present  case,  being,  to  say  the 
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1863.  least,  extremely  ambiguous,  I think  the  plaintiff  is  not 
at  liberty  to  put  upon  it  the  construction  for  which 
Harper  contends.  I think,  therefore,  that  the  plaintiff 
Knowison.  jg  j^q^;  entitled  to  treat  the  defendant  as  a surety 
to  him,  and  to  require  him  to  indemnify  him  against 
the  liability  in  question.  In  default  of  receiving 
indemnity  from  the  continuing  partners  they  are,  as 
between  themselves,  jointly  and  equally  liable.  It 
does  not  appear  in  evidence,  but  it  was  understood  at 
the  argument,  that  Knowison  had  paid  more  than  Har- 
per^  and  in  this  case  not  only  can  Harper  claim  nothing 
from  him,  but  I think  he  is  entitled  to  be  re-paid  by 
Harper  a moiety  of  the  excess.  , In  this  view  of  the 
case  the  plaintiff  and  defendant  are  co-sureties,  and  the 
continuing  partners  are  principal  debtors.  I should 
think  the  proper  form  of  such  a suit,  independently  of 
any  alteration  in  the  practice,  would  be  to  make  the 
principal  debtors  parties,  and  to  pray  relief  against 
them  in  the  first  instance.  The  continuing  partners  are 
liable  not  only  to  Knowison^  but  also  to  Harper^  and 
Harper  cannot  make  his  case  against  Knowison^  without 
at  the  same  time  making  Knowison  s case  against  the 
statement,  partners.  If,  indeed,  they  are  insolvent,  it 

may  afford  a sufficient  reason  for  not  making  them 
parties.  A surety  proceeding  against  a co-surety  in 
equity  to  recover  not  merely  a proportion  of  the  debt 
according  to  the  whole  number  of  co-sureties,  which  is 
all  he  can  recover  at  law,  but  a proportion  of  the  debt 
according  to  the  number  of  solvent  co-sureties,  is  not 
obliged  to  make  the  insolvent  co-sureties  parties.  But 
the  evidence  of  insolvency  does  not  seem  sufficient. 
McDermot  and  Walsh  merely  say  that  they  have  made 
an  assignment  for  the  benefit  of  their  creditors,  and 
are  not  at  present  able  to  satisfy  the  plaintiff’s  and 
defendant’s  claim ; and  Lang  merely  says  that  he  is 
embarrassed  in  his  affairs.  Independently  of  the  late 
orders,  I should  think,  therefore,  that  they  would  be 
necessary  parties  to  the  suit,  but  my  determination  on 
the  main  point  probably  renders  this  a matter  of  no 
practical  importance  ; and  under  the  eighth  rule  of  the 
sixth  general  order  they  seem  unnecessary  parties.  The 
defendant  is,  I think,  entitled  to  his  costs.  If  the  plaintiff 
had  made  the  demand  upon  the  defendant,  which  alone 
he  was  entitled  to  make,  I must  intend,  from  the  form 
the  present  contention  has  assumed,  that  he  would  have 
acquiesced  in  it,  and  that  no  suit  would  have  been 
necessary. 
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Whereupon  a decree  was  drawn  up  declaring,  “that  1863. 
each  of  the  said  parties  was  and  is  bound  to  indemnify  y — ' 

the  other  of  them  to  the  extent  of  one-half  of  the  amount 
claimable  under  the  judgment  of  the  Bank  of  Upper  Knowison. 
Canada  in  the  said  pleadings  mentioned,  and  doth  order 
and  decree  the  same  accordingly.  And  it  appearing 
that  the  said  defendant  hath  paid  or  caused  to  be  paid 
and  satisfied  to  the  said  the  Bank  of  Upper  Canada  the 
sum  of  seven  hundred  and  twenty-nine  dollars  and  sixty- 
five  cents  in  excess  of  one-half  of  the  said  amount,  it  is 
ordered  that  the  said  plaintiff  do  forthwith  pay  to  the 
said  defendant  the  said  sum  of  seven  hundred  and 
twenty-nine  dollars  and  sixty-five  cents.  And  it  is 
further  ordered  that  the  said  plaintiff  do  pay  to  the  said 
defendant  his  costs  of  this  suit,  to  be  taxed  by  the 
master  of  this  court. 

The  cause  came  on  to  be  re-heard  before  the  full 
court  on  the  26th  of-  May,  1862,  when  the  foregoing 
decree  was  affirmed ; whereupon  the  plaintiff  appealed 
to  this  court,  assigning  as  reasons  of  appeal : 

1.  That  under  the  circumstances  of  this  case  the 
respondent  is  a surety  for  the  appellant  in  respect  of 
the  bill  in  question,  and  liable  to  indemnify  him  against 
the  payment  of  the  whole  of  it. 

2.  That  the  agreement  made  between  the  appellant 
and  the  remaining  partners,  contained  in  the  letters  of 
the  fourteenth  and  nineteenth  days  of  May,  one  thousand 
eight  hundred  and  fifty-six,  clearly  stipulates  for  and 
obliges  the  remaining  partners  to  obtain  the  prior 
endorsemenf  of  the  respondent. 

8.  That  appellant  and  respondent  retired  from  the 
partnership  with  the  consent  of  the  remaining  partners 
and  of  each  other,  each  looking  to  the  remaining  partners 
for  his  general  indemnity  against  the  partnership  debts, 
and  without  reserving  any  right  the  one  against  the 
other,  and  each  making  his  own  peculiar  arrangement 
with  the  remaining  partners  independently  of  the  other, 
and  with  the  consent  and  acquiescence  of  the  other  in 
his  so  doing. 

^ 4.  That  each  agreed  to  endorse,  for  a valuable  con- 
sideration, moving  from  the  remaining  partners  to  himself 
34  VOL.  II. 
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1863.  the  benefit  of  which  he  obtained  and  which  was  separate 
and  distinct,  and  different  from  the  consideration  received 
Harper  other.  The  appellant’s  agreement  to  endorse 

Knowison,  Qf  COO sidci’ a tl On  given  by  him  for  the  one 

thousand  five  hundred  pounds  which  the  remaining 
partners  were  to  pay  him  and  the  part  of  the  assets  he 
was  to  receive.  It  was  competent  to  each  to  annex  to 
his  agreement  any  condition  he  thought  proper,  as  he 
was  not  under  any  obligations  to  endorse  at  all. 

5.  That  the  partnership  relation  between  the  appel- 
lant and  the  respondent  ceased  when  the  original  bill 
wms  taken  up,  and  the  ordinary  relation  of  successive 
endorsers  arose,  both  having  become  accommodation 
endorsers  for  the  express  purpose  of  enabling  the 
remaining  partners  to  pay  off  the  partnership  bill. 

6.  That  each  was  bound  to  contribute  to  the  payment 
of  the  original  bill;  but  the  remaining  partners  having 
agreed  to  pay  it  all,  each  of  the  retiring  partners  could 
agree  to  assist  them  to  do  so  with  his  name  to  the  same 
extent  and  subject  to  any  stipulations  as  if  they  had 

statement,  liable  upon  the  bill  at  all,  and  the  remaining 

partners  having  actually  paid  off  the  original  bill,  the 
partnership  relation  and  liability  ceased,  and  the  relation 
of  successive  endorsers  arose. 

^ ^ 7j.  That  the  'appellant  was  not  bound  under  the 
circumstances  to  communicate  to  the  respondent  his 
arrangements  as  to  endorsing  for  the  remaining  part- 
ners. They  agreed  to  pay  him  one  thousand  five 
hundred  pounds  in  money  secured  by  their  own  notes 
and  mortgage,  not  the  money  or  mortgage  of  the  part- 
nership, but  their  own ; each  made  his  own  bargain  and 
the  best  bargain  he  could.  If  the  appellant  had  agreed 
to  endorse,  and  had  not  stipulated  for  the  respondent’s 
endorsement  prior  to  his  own,  he  would  have  been  bound 
to  endorse  whether  the  respondent  did  or  not. 

,.  8.,,  That  the  position  of  the  respondent  was  not  inju- 
riously,, affected  by  his  ignorance  of  the  appellant’s 
stipulation,  (even  if  he  were  ignorant  of  it,)  inasmuch 
as  the  respondent  agreed  unconditionally  to  endorse, 
as  appears  by  his  proposal  of  the  twenty-fifth  June, 
addressed  to  the  Land  Company,  which  must  mean  the 
remaining  partners,  and  he  would  therefore  have  been 
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compelled  to  endorse  for  them  whether  the  appellant  1863. 
had  agreed  to  do  so  or  not. 

Harper 

T. 

9.  That  it  would  be  a fraud  upon  the  appellant  to  K^^owison. 
deprive  him  of  the  benefit  of  a stipulation  which  he  was 

at  liberty  to  make,  and  upon  the  faith  of  which  he  acted, 
and  deprived  himself  of  the  indemnity  of  the  partnership 
assets,  and  of  which  the  respondent  must  have  been 
aware. 

10.  That  upon  all  the  facts  of  this  case,  as  appearing 
in  evidence,  the  appellant  is  entitled  in  equity  to  a decree 
against  the  respondent  for  the  indemnity  sought  by  him. 

\ 

In  support  of  the  decree,  the  defendant  assigned  the 
following  reasons  ; 

1.  Because  the  bill  current  at  the  date  of  the  dissolution 
represented  a partnership  debt,  to  the  payment  of  which 
the  appellant  and  respondent,  and  the  other  partners  of 
the  Lindsay  Land  Company,  were  liable  to  contribute 
as  partners,  and  the  bill  in  question  in  this  suit  repre- 
senting the  same  debt,  it  requires  a contract  between  statement, 
the  appellant  and  respondent,  to  entitle  the  appellant 

to  the  position  claimed  by  him,  and  no  such  contract 
exists  or  has  been  proved  to  exist. 

2.  Because  the  true  and  final  agreement  as  to  the 
renewal  of  the  said  bill  was  a joint  agreement  between 
all  the  partners,  made  on  the  occasion  of  the  execution 
of  the  documents  upon  the  dissolution,  and  which  did 
not  give  the  appellant  any  rights  beyond  those  of  the 
respondent  in  the  premises,  but  which  on  the  contrary 
in  effect  provided  for  the  continuance  of  their  then 
existing  joint  liability. 

3.  Because  the  respondent  in  the  arrangement  entered 
into  by  him  for  retirement  manifestly  acted  on  the  assump- 
tion that  the  appellant  and  himself  were  and  were  to  be 
equally  liable  for  the  renewals  of  the  said  bill,  and  it 
was  a fraud  in  the  appellant  to  conceal  the  alleged 
agreement  made  by  him  with  the  other  partners,  and  it 
would  be  a fraud  on  the  respondent  to  allow  the  appel- 
lant to  insist  on  any  such  agreement. 

4.  Because  the  other  partners  of  the  Lindsay  Land 
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decree  could  be  made  in  favour  of  the  appellant. 

Harper 

V. 

Knowison.  5,  Because  upon  the  whole  facts  of  the  case  the 
appellant  is  not  entitled  to  any  relief  against  the 
respondent,  and  the  decree  is  correct. 

Sir  J.  B.  Bobinson,  Bart.,  Brest. — The  facts  of  this 
case  are  fully  stated,  and  I think  quite  accurately,  in  the 
judgment  given  in  the  Court  of  Chancery  by  Mr.  Vice- 
Chancellor  JEsten,  except  in  one  particular,  in  which,  if 
the  fact  had  been  stated  as  it  seems  to  me  to  be,  upon 
the  evidence,  it  would  have  appeared  that  there  was  less 
to  be  said  in  favour  of  what  the  plaintiff  was  unsuccess- 
fully contending  for  below,  than  the  Vice-Chancellor 
appeared  to  suppose  there  was.  I allude  to  that  passage 
in  the  Vice-Chancellor’s  judgment,  in  which  he  appears 
to  have  been  under  the  impression  that  the  defendant 
must  have  been  aware  of  the  nature  of  the  proposition 
Judgment,  which  the  plaintiff  had  made,  to  be  allowed  to  withdraw 
from  the  partnership  or  association  upon  certain  terms 
which  he  specified.  The  learned  ju^ge  seems  to  have 
said  that,  under  the  impression  that  in  the  transfer 
which  was  executed  by  him  and  the  plaintiff,  and  the 
continuing  partners  of  certain  effects  and  property  of  the 
firm,  mention  is  made  of  an  agreement  between  the  plain- 
tiff and  the  continuing  partners,  dated  19th  May^  1856. 
The  transfer  spoken  of  must,  I think,  be  the  writing 
marked  exhibit  C in  the  appeal  case,  printed  near  the 
foot  of  page  fifteen ; but  that  makes  no  reference  to  the 
only  paper  dated  19th  May,  1856,  which  is  a letter  from 
McDermott  & Walsh  and  Lang  to  the  plaintiff,  in  which 
the  terms  which  the  plaintiff  had  proposed  are  mentioned. 
For  all  that  appears  in  the  transfer  spoken  of  executed  by 
plaintiff  and  defendant,  and  dated  25th  June,  1856,  the 
defendant  had  not  necessarily  any  knowledge  that  the 
plaintiff  had  stipulated  that  in  any  liability  to  be  assumed 
by  him  upon  paper  to  be  held  by  the  Bank  of  Upper 
Canada,  he  should  stand  in  the  position  of  accommoda- 
tion endorser  after  Mr.  Knowlson,  The  main  facts  of 
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the  case  are,  that  the  plaintiff  and  the  defendant  to-  1863. 
gether  with  one  Lang  and  a firm  of  McDermott  and 
WaUTi  having  associated  together  under  the  name  of 
the  Lindsay  Land  Company,  for  purposes  stated  in  the 
bill,  the  defendant  first  and  afterwards  the  plaintiff 
desired  for  certain  reasons  to  leave  the  firm ; and 
severally  at  different  times  made  proposals  to  that  effect 
to  the  others  who  would  remain  partners  in  case  of  their 
being  allowed  to  withdraw.  At  the  time  this  was  under 
consideration  the  company  had  a note  for  £3,200  held 
by  the  Bank  of  Upper  Canada,  to  which  all  members  of 
the  firm  were  parties,  as  makers  or  endorsers,  which  had 
been  given  for  advances  made  by  the  bank,  which  note 
had  for  some  time  been  kept  afloat  by  renewals.  The 
parties  had  signed  in  their  ordinary  names,  that  is  the 
plaintiff,  defendant,  and  Lang,  each  individually,  and 
McDermot  and  Walsh,  who  were  a trading  firm  for 
other  purposes,  in  the  name  of  their  firm.  They  were 
all  equally  interested  in  the  concern  of  the  Lindsay  JTudgment. 
Land  Company,  that  is,  the  plaintiff,  defendant,  and 
Lang  held  each  a fourth  share,  and  McDermot  and 
Walsh  the  other  fourth. 

It  was  settled  among  them  on  the  25th  of  June,  1856, 
when  it  was  finally  arranged  that  plaintiff  and  defendant 
might  both  withdraw  and  on  what  terms.  That  inde- 
pendently of  certain  mill  property,  which  it  was  assumed 
was  about  equal  in  value  to  the  company’s  debts,  the 
plaintiff  and  defendant  should  each  receive  a portion  of 
the  other  lands  held  by  the  company,  estimated  to  be 
equal  in  value  to  a fourth  of  the  whole ; that  the 
remaining  partners  should  indemnify  the  two  who  were 
retiring  against  all  debts  that  had  been  incurred  while 
they  were  together,  (of  which  deafly  the  £3,200  note 
was  one,)  and  as  the  partners  who  were  to  continue  in 
the  business  wished  to  avoid  being  driven  to  sell  property 
at  a sacrifice  in  order  to  meet  that  note,  they  exacted  of 
the  plaintiff  and  defendant  that  they  should  agree  to 
lend  their  names  for  fifteen  months  longer,  as  they  had 
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done  before,  upon  such  paper  as  it  might  be  necessary 
to  offer  to  the  Bank  of  Upper  Canada  to  obtain  renewals, 
and  thus  enable  the  remaining  partners  to  liquidate  the 
X3,200  note  gradually.  The  bank  had  gone  on  renew- 
ing the  note  till  March,  1858,  when  they  insisted  on  its 
being  paid  at  maturity ; brought  an  action  against  all 
the  parties  to  the  note  and  obtained  judgment;  and 
Lang  k McDermot  and  Walsh  having  as  it  appears  no 
means  of  paying,  some  lands  of  the  plaintiff  were  sold 
under  execution,  out  of  which  seven  thousand  six 
hundred  and  tw'enty-two  dollars  were  made,  leaving  still 
due  the  difference  between  that  and  the  amount  of  the 
judgment  and  interest.  The  defendant,  on  his  part,  has 
paid  up  more  than  half  of  the  judgment,  and  contends 
that  he  can  be  liable  for  no  more  than  half. 

The  plaintiff  on  the  other  hand  insists  that  the  defen- 
dant, as  being  an  endorser  before  him  on  the  note,  should 
be  made  to  pay  up  the  balance  of  the  judgment,  and  to 
indemnify  him  from  all  loss  and  liability  that  he  has 
incurred  by  reason  of  the  judgment : including  a great 
loss  by  the  sacrifice  of  his  lands  under  their  value  at  the 
sheriff’s  sale. 

The  defendant  while  he  admits  his  liability  to  the 
bank  for  the  whole  amount  of  the  judgment  denies  that 
under  the  circumstances  he  is  bound  as  between  him  and 
the  plaintiff  to  bear  more  than  an  equal  share  with  the 
plaintiff. 

The  plaintiff  founds  his  suit  upon  the  fact  that  the 
defendant  endorsed  the  note  before  him  as  an  accommo- 
dation endorser  at  the  request  of  Lang  k McDermot 
and  Walsh;  and  hd  claims  the  benefit  of  the  ordinary 
rule  of  law  in  such  cases  which  treats  the  prior  endorser 
as  surety  for  those  who  endorse  after  him,  and  so  liable  to 
save  them  harmless  to  the  full  extent  against  the  note. 

The  defendant  denies  that  because  his  name  was 
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placed  before  that  of  the  plaintiff  upon  the  note,  he  is 
therefore  to  be  treated  as  coming  within  the  general  rule, 
without  regard  to  the  nature  of  the  transaction  which 
led  to  the  note  and  to  the  circumstances  which  sur- 
rounded it. 


1863. 


We  think  the  Vice-Chancellor  took  the  right  view  of 
the  case,  and  decided  properly  in  favour  of  the  defend- 
ant. There  are  many  cases  in  the  books  in  which  it  has 
been  made  a question  in  courts  of  law  whether  a person 
who  had  become  a party  to  a note  in  a particular  capa- 
city, for  instance,  as  one  of  two  joint  makers,  without 
any  thing  to  denote  that  both  were  not  undertaking  as 
principals  to  pay  the  debt,  was  not  at  liberty  to  show 
that  he  was  in  fact  only  a surety  for  the  other,  and  was 
not  undertaking  on  his  own  account.  It  might  be  of 
consequence  to  him  to  make  that  appear,  in  order  that 
he  might  avail  himself  of  the  defence,  that  there  was  an 
agreement  to  give  time  to  the  principal,  by  which  he  as  judgment, 
surety  was  discharged. 


The  decisions  at  common  law  were  not  quite  uniform, 
^ but  in  general  the  principle  prevailed  that  at  law  the 
position  of  the  parties  must  be  taken  to  be  such  as  the 
note  imports,  and  that  extraneous  evidence  to  vary  it 
could  not  be  received.  What  is  contended  for  here  is  the 
converse  proposition,  namely,  that  a person, who,  from  his 
position  on  a promissory  note,  would  on  general  prin- 
ciples be  assumed  to  have  engaged  to  indemnify  against 
all  liability  any  party  who  should  endorse  after  him, 
may  be  allowed  to  shew  that  in  the  particular  case  that 
consequence  should  not  be  permitted  to  follow;  but  that 
he  and  the  subsequent  endorser  were  in  fact  understood 
to  be  incurring  as  between  themselves  an  equal  responsi- 
bility, so  that  although  either  was  unquestionably  liable 
to  the  holder  of  the  note  to  the  full  extent  of  the  promise 
which  the  note  imported,  yet  that  as  between  themselves 
neither  was  undertaking  for  the  other,  but  each  assuming 
a liability  which  both  were  bound  in  the  event  to  bear 


268 


EKKOR  AND  APPEAL  REPORTS. 


1863. 


Harper 

V. 

Knowlson. 


equally  between  them  : neither  being  left  to  bear  more 
than  his  share.  The  same  principle  must  govern  both 
classes  of  cases.  These  questions  at  law  will  now  be 
seldom  raised  since  the  defendants  have  been  allowed  to 
put  equitable  defences  upon  record.  I refer  to  the  case 
of  Pooley  V.  Harradine,  {a)  and  to  Purley  v.  Loney  et 
al.  {h)  There  can  be  no  doubt  now,  that  if  the  plaintiff 
had  paid  the  whole  note  and  sued  this  defendant  at  law 
to  recover  from  him  the  amount  on  the  principle  that 
as  the  prior  endorser  he  was  bound  to  save  him  harmless, 
the  defence  which  is  here  set  up  by  the  answer  could 
have  been  pleaded  at  law  as  an  equitable  defence ; and 
here  the  parties  are  discussing  their  rights  in  a court  of 
equity,  where  beyond  all  doubt  their  just  position  in 
regard  to  each  other,  according  to  the  truth  of  the  case, 
could  always  have  been  shewn. 


This  subject  is  more  fully  discussed  in  Mr.  Pitman' % 
Jadgment.  Treatise  on  Principal  and  Surety,  (o)  than  in  the  text 
books  on  bills  and  notes.  I refer  to  the  case  of  Cray- 
tJiorne  v.  Swinburne,  [d)  and  Bering  v.  The  Earl  of 
Winchelsea,  (e)  The  latter  case  was  on  the  equity  side 
of  the  Court  of  Exchequer  and  was  cited  at  length  in  the 
common  law  case  of  Oowell  v.  Edwards,  (f)  Both 
decisions  touch  upon  points  which  it  is  necessary  to  con- 
sider in  the  present  case. 


If  we  consider  that  the  debt  out  of  which  the  note  for 
£3200  grew,  which  was  severally  endorsed  by  these 
parties,  was  a debt  for  which  the  plaintiff  and  defendant 
were  liable  to  the  full  extent  in  common  with  the 
other  members  of  the  firm,  and  for  which  they  had  not 
only  been  liable,  but  were  still  liable  notwithstanding 
the  change  made  in  the  firm;  and  if  we  consider  also, 
that  any  one  of  the  parties  paying  the  whole  of  it,  or 
more  than  his  proper  proportion,  could  make  the  others 


(a)  7 Ell.  & Bl.  431.  {b)  17  U.  C.  Q.  B.  279. 

(c)  Ch.  14,  pt.  3,  pp.  146  to  166.  (c?)  14  Vesey,  160, 

(e)  2 Bos.  & P.  270.  (/)  2 Bos.  & P.  268, 
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all  contribute  their  due  proportions,  if  they  had  the  means 
of  doing  so.  The  conclusion  is  irresistible,  that  neither 
the  circumstance  of  embodying  the  debt  in  a note,  nor 
the  accident  of  the  order  in  which  they  became  parties 
to  the  note,  could  be  allowed  in  the  view  of  a court  of 
equity  to  make  any  diffefence.  The  liability  would  be 
traced  up  to  the  source,  though  it  would  no  doubt  be 
allowed  to  be  affected  and  varied  by  any  arrangement 
that  the  parties  might  be  shown  to  have  entered  into 
with  that  view.  It  might,  by  agreement  among  them- 
selves, have  been  made  in  substance,  if  not  in  form,  the 
debt  of  one  or  of  two  of  them,  instead  of  the  debt  of  all. 


1863. 
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If  there  be  no  evidence,  as  there  clearly  is  not,  that 
on  the  25th  of  June,  1856,  the  four  partners  to  the  firm 
understood  and  agreed  among  themselves  that  the  debt 
then  due  to  the  Bank  of  Upper  Canada  should  be  made 
henceforward,  not  as  regarded  the  bank,  but  among 
themselves  the  debt  not  of  all  the  original  partners,  but 
of  one  or  more  of  them,  then  such  agreement  would  as 
among  themselves  have  governed  their  relative  rights 
and  liabilities. 


In  the  absence  of  any  such  common  understanding, 
the  plaintiff  rests  his  case,  I think,  upon  these  four 
points : — 


1st.  That  they  were  not  in  fact  partners,  but  joint 
land  holders,  and  were  therefore — as  I suppose  he  would 
contend — to  be  looked  on  like  any  other  four  parties 
making  and  endorsing  a note  in  their  several  names, 
and  using  no  collective  name  of  business. 


2nd.  That  on  the  notes  precedingthis  on  which  the  bank 
had  made  advances  and  which  ended  in  this  <£3,200  note, 
as  the  last  renewal,  he  the  defendant  had  always  endorsed 
first  and  the  plaintiff  had  endorsed  after  him ; and  that 
on  all  of  them  the  plaintiff  being  the  last  endorser  was 
on  principle  entitled  to  claim  indemnity  from  any  prior 
endorser. 

35 
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3rd.  That  the  plaintiff'  had  made  it  a condition  with 
the  continuing  partners  that  he  was  to  endorse  after  the 
the  defendant,  and  was  allowed  by  them  to  retire  on 
that  understanding. 

4th.  That  he  had  refused  on  one  occasion  to  endorse 
until  after  the  defendant  had  endorsed,  and  that  this 
being  made  known  to  the  defendant  he,  the  defendant, 
afterwards  endorsed  the  paper  before  the  plaintiff  put 
his  name  on  it. 

As  to  the  first  point,  they  were  in  fact  all  partners  in 
the  variety  of  business  they  were  to  carry  on,  not  merely 
joint  tenants  of  real  property.  The  plaintiff  himself  so 
considered  when  he  wrote  his  letter  of  the  14th  of  May, 
1856.  This  letter  was  as  follows  : 

‘‘  I beg  to  submit  to  you  the  following  proposition : — 
I will  dispose  of  all  my  interest  in  the  property  and 
assets  of  the  Lindsay  Land  Co.,  on  your  assuming  (or 
yourself  and  R.  Lang)  all  my  share  of  the  liabilities 
incurred  by  or  for  the  said  company,  (excepting  only 
my  liability  for  12  or  15  months  as  accommodation 
endorser  after  Mr.  Knowlson  on  the  paper  in  Bank  U. 
Canada,)  on  the  following  terms  and  conditions  : — 

1.  <£500  and  interest  to  be  paid  me  1st  May,  1857. 

£500  do.  do.  do.  1858. 

£500  do.  do.  do.  1859. 

For  all  which  notes  are  to  be  given  with  the  name  of  R, 
Lang^  and  secured  by  mortgage. 

2.  Land  to  the  amount  of  £9,500  at  R,  Lang's 
valuation,  part  of  20  and  21,  6th  con.  of  Ops,  and  21, 
5th  con.  Ops,  to  be  assigned  to  me,  and  to  be  chosen  by 
lottery  or  otherwise  as  may  be  agreed  on,  giving  me 
one-fourth  part  of  all  the  unincumbered  property,  and 
the  balance  of  the  amount  in  lots  encumbered  by  bank 
mortgage  only,  with  the  understanding  that  when  there 
is  question  of  further  release  by  the  bank  the  land  held 
by  the  different  partners  (of  the  present  company)  is  to 
take  precedence  of  the  mills  and  mill-reserve. 

3.  One  other  condition  I ask,  namely,  of  offering  for 
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sale  lots,  alternately  with  the  new  company,  at  your 
next  auction  sale  in  Lindsay,  and  it  is,  of  course,  to  be 
understood  that  existing  mortgages  to  extent  <£5,000  are 
to  be  lodged  with  Bank  U.  C.  as  collateral  security  for 
the  original  mortgage  of  the  company  to  the  bank.” 

And  if  the  bank  chose  to  require,  or  if  they  pre- 
ferred among  themselves  to  use  several  names,  instead 
of  the  name  of  the  firm  to  obtain  money  upon  the  credit 
of  all,  and  for  the  use  of  all,  they  would  by  that  means 
be  creating  a partnership  debt,  no  less  than  if  they  had 
borrowed  the  money  upon  a note  made  simply  in  the 
name  of  the  firm,  and  endorsed  by  no  one. 

As  to  the  second  point,  it  could  be  of  no  consequence 
in  any  litigation  among  themselves  in  what  order  they 
placed  their  names  upon  the  note,  since  they  adopted 
that  mode  of  creating  that  security  for  their  joint  benefit. 

Some  must  have  signed  before  the  others,  and  the  order 
in  which  they  happened  to  sign  could  not  be  important  judgment, 
in  a question  among  themselves,  in  the  view  of  a court 
of  equity. 

As  to  the  third  point.  It  is  true  that  in  the  plaintiff’s 
letter  to  McJDermot  and  Walsh,  of  the  14th  of  May, 

1856,  he  did  propose  to  them  that  he  would  continue 
liable  for  twelve  or  fifteen  months  as  accommodation 
endorser  after  Mr.  Knowlson  on  the  paper  in  the  Bank 
of  Upper  Canada.  Mr.  Knowlson  had  some  months 
before  that,  (February  12th,  1856,)  in  his  own  proposi- 
tion made  to  his  three  co-partners,  (^,  e.,  including  the 
plaintiff,)  to  be  allowed  to  retire  from  the  firm,  had 
stated  this  : “ And  my  name  can  be  had  for  a limited 

time  to  the  paper  required  for  retiring  the  bills  now  in 
the  Upper  Canada  and  Commercial  Banks.”  The  two 
propositions  were  not,  for  any  thing  that  appears,  made 
in  concert,  but  independently  of  each  other.  It  was 
well  enough  for  the  plaintiff  to  write  to  McDermot  and 
Walsh  that  he  would  sign  after  the  defendant  as 
accommodation  endorser,  but  for  the  accommodation  of 


1863. 

Harper 

V. 

Knowlson. 


272 


j:rror  and  appeal  reports. 


whom  ? It  could  only  be  in  fact  of  the  whole  firm,  in 
one  sense,  for  all  were  liable  to  the  bank  for  the  whole 
amount  both  in  law  and  equity ; and  if  he  had  explained 
to  McDermot  and  Walsh^  that  in  putting  his  name  after 
the  defendant’s  he  would  do  so  with  the  view  of  making 
the  defendant  re-pay  to  him  all  that  he  might  have  to  pay 
in  consequence  of  such  endorsement,  how  strange  an 
idea  must  that  have  appeared  to  them  when  they  would 
be  all  joining  in  the  note  in  order  to  secure  a debt  for 
which  all  were  in  law  and  equity  equally  liable  ? and  of 
which,  as  among  themselves,  none  could  be  made  to  pay 
more  than  the  others,  Avithout  having  a claim  on  the 
others,  to  be  reimbursed  in  the  excess,  unless  they 
should  come  into  an  express  arrangement  to  the  con- 
trary. If  either  McDermot  and  Walsh  or  Lang  had 
explained  to  the  defendant  that  the  plaintiff  had  made 
this  particular  proposition,  and  with  what  view,  how 
could  they  expect  to  reconcile  him  to  the  justice  of  it. 
Judgment,  ^nd  to  obtain  his  consent  on  any  principle?  and  with 
what  shew  of  reason  could  the  plaintiff  have  asked  the 
defendant  to  become  an  endorser  with  him  upon  the 
note  on  such  very  unequal  terms  ? They  both  had  gone 
into  the  company  on  equal  terms,  and  were  about  being 
allowed  to  withdraw  on  terms  intended  to  be  equal, 
though  the  defendant  has  shewn  that  in  the  arrange- 
ment the  plaintiff  came  off  with  a better  share  than  he 
did.  It  would  be  taking  an  unfavourable  view  of  the 
plaintiff’s  conduct  to  suppose  that  abstaining,  as  he 
seems  to  have  done,  from  making  the  defendant  aware 
of  the  consequences  which  he  intended  to  insist  upon  of 
coming  after  him  as  an  endorser,  he  did  at  that  time, 
nevertheless,  conceive  in  his  own  mind  the  idea  of  con- 
tending for  such  consequences  at  a future  day.  We 
should  rather,  when  the  justice  of  the  case  is  so  plain, 
be  disposed  to  think  that  the  plaintiff,  while  they  were 
all  apparently  hopeful  and  in  solvent  circumstances, 
meant  nothing  more  by  using  the  words  as  accommo- 
dation endorser  after  Mr.  KnowlsoUy'  than  that  if  he 
Avent  out  and  still  endorsed  for  the  firm’s  accommodation, 
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he  would  not  sign  till  all  had  signed  who  were  to  remain  1863. 
liable  for  the  debt.  He  knew  that  although  the  defen- 
dant  had  desired  to  withdraw,  he  had  not  withdrawn.  ^ \ 

So  long  as  he  might  remain  he  would  be  one  of  the 
parties  accommodated,  and  whether  he  should  withdraw 
or  not,  the  plaintiff  would  probably  have  been  unwilling 
to  endorse  without  him,  and  could  not  in  reason  be 
expected  to  do  so.  By  saying  he  would  endorse  after 
him,  he  might,  naturally,  on  a view  of  the  circumstances, 
be  only  understood  as  being  solicitous  or  determined  not 
to  run  any  risk  of  losing  the  defendant’s  responsibility  of 
endorsing  without  him  ; and  that  would  be  best  provided 
for  by  seeing  before  he  gave  his  own  signature  that  the 
defendant  had  given  his. 

A banker,  or  bank  agent  might  have  readily  caught 
the  idea  that  the  plaintiff  had  in  his  mind,  what  he  is 
now  contending  for  ; but  considering  what  the  circum- 
stances were,  I can  hardly  think  that  the  defendant,  judgment, 
though  himself  a bank  agent,  if  he  had  seen  the  letter 
which  the  plaintiff  wrote  to  McBermot  and  Walsh, 
would  have  suspected  that  the  plaintiff  had  such  a 
thought  in  his  mind,  unless  it  was  in  some  way  sug- 
gested to  him. 

Then  as  to  the  fourth  point,  that  the  plaintiff  had  on 
one  occasion  refused  to  endorse  because  the  defendant 
had  not  endorsed,  and  that  the  defendant  being  told  of 
this,  put  his  name  nevertheless  on  the  note  when  it  was 
brought  to  him ; it  would  be  unsafe  to  infer  from  this 
any  thing  more  than  that  the  defendant  certainly  under- 
stood from  this  any  thing  more  than  that  the  plaintiff 
made  a point  of  seeing  that  he  did  not  endorse  without 
the  defendant. 

It  has  not  been  suggested,  nor  do  I see  how  it  could 
be,  that  whatever  note  that  note  was  which  the  plaintiff 
had  so  hesitated  to  endorse,  there  was  any  ground  on 
which  he  could  have  asked  the  defendant  to  assume  a 
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1863.  liability  greater  or  of  a different  kind  in  effect  from  that 
which  he  was  willing  to  assume  himself ; and  in  regard 
V.  to  the  note  in  question  in  this  suit,  we  can  see  after 

Knowlson.  ^ ^ ^ ' 

knowing  all  that  the  parties  have  desired  to  put  forward, 
that  there  really  could  be  no  pretence  for  imagining  that 
the  defendant  would  have  agreed  to  place  himself  in  such 
a position  as  the  plaintiff  is  endeavouring  to  place  him 
by  means  of  this  suit. 

We  are  all  very  clear  that  the  only  question  can  be 
whether  the  plaintiff’s  bill  should  be  dismissed  with 
costs,  or  whether  the  decreej  as  it  stands  upon  the  re- 
hearing, is  more  proper ; ordering  the  plaintiff  to  pay 
to  the  defendant  the  amount  of  excess  above  his  equal 
share  of  liability,  which  the  defendant  has  been  obliged 
to  pay. 

In  any  event  the  plaintiff  could  have  no  claim  in 
Judgment,  equity  on  the  defendant  to  pay  more  of  the  judgment 
than  the  plaintiff  himself  is  bound  to  pay.  If  all  had 
continued  solvent,  each  of  these  parties  could  only  as 
between  themselves  have  been  made  to  bear  his  equal 
fourth  part  of  the  judgment  debt. 

We  can  hardly,  I think,  come  to  the  conclusion  upon 
' the  evidence,  that  the  plaintiff  and  defendant  together, 
and  by  themselves,  came  on  the  25th  of  June,  1856,  or 
at  any  other  time,  under  a joint  engagement  to  pay  the 
note.  I mean  what  can  be  either  in  law  or  equity 
treated  as  a joint  engagement.  Upon  the  note  they 
became  severally  liable  as  separate  endorsers,  and  the 
evidence  hardly  enables  a court  of  equity,  I think,  to 
say  that  looking  beyond  or  out  of  the  note  they  can  see 
a joint  undertaking  of  the  two  to  pay  this  debt  to  the 
bank.  If  not  then,  each  can  only  be  held  liable  for 
half  of  the  whole  on  another  ground  here,  that  of  con- 
tribution to  a joint  debt.  It  may  be  that  the  evidence 
of  the  insolvency  of  the  other  two  members  of  the  firm 
is  sufficient  to  enable  us  to  say  that  these  two  members 
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of  it  are  necessarily  left  to  pay  the  -whole  debt,  and  that 
as  one  cannot  be  held  liable  as  between  themselves  to 
pay  more  than  the  other,  the  court  may  in  the  actual 
state  of  aifairs  decree  that  what  is  right  shall  be  done, 
namely,  that  the  plaintiff  and  defendant  shall  each  pay 
half  of  a debt  which  has  fallen  upon  the  two  exclusively. 


1863. 


Harper 


Enowlson. 


On  an  Appeal  peom  the  Court  of  Queen’s  Bench. 


Dickson*  v.  Ward. 

) 

Practice — Issues  of  fact  and  laio — Error  while  issue  in  fact  undisposed  of. 

The  plaintiffs  demurred  to  one  plea  pleaded,  and  took  issue  on  another ; 
and  the  demurrer,  on  argument,  having  been  overruled,  the  plain- 
tiffs entered  judgment  against  the  demurrer,  and  before  the  issue  in 
fact  was  tried  brought  error  which  was  quashed,  on  the  ground 
that  until  the  issue  in  fact  was  disposed  of,  error  could  not  be 
sustained. 

This  was  an  appeal  from  a judgment  of  the  Court  of 
Queen’s  Bench,  on  a demurrer  to  the  defendant’s  second  statement, 
plea  in  a cause  in  that  court,  wherein  the  appellants 
were  plaintiffs  and  the  respondents  were  defendants, 
the  declaration,  pleadings,  and  proceedings,  in  which 
were  as  follows : — 

The  25th  day  of  March,  1857.  - Charles  Thompson^ 
by  Hector  Cameron,  his  attorney,  sues  H.  B,  Ward, 
who  has  been  summoned  by  virtue  of  a writ,  issued  on 
the  12th  of  March,  1857. 

For  that  the  defendant,  having  no  reasonable  or 
probable  cause  for  believing  that  the  plaintiff  was 
indebted  to  him  in  the  sum  of  twelve  thousand  dol- 
lars, and  the  plaintiff  not  then  being  indebted  to 
the  defendant  in  the  said  sum  of  money,  or  in  any  other 
sum,  maliciously  caused  a certain  steamboat  called  the 
Kaloolah,  tl;ien  being  the  property  of  plaintiff,  to  be 
seized  and  attached  by  virtue  of  an  attachment  malicious- 
ly issued  from  the  District  Court  of  the  United  States 
of  America,  for  the  district  of  Michigan,  by  and  at 
the  instance  of  the  defendant,  to  answer  the  said  sup- 
posed claim  or  demand  of  the  defendant  against  the 
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V. 

Ward. 


plaintiff  for  the  sum  of  twelve  thousand  dollars  ; which 
said  sum  was  not  then,  nor  was  any  part  of  it,  due  or 
owing  by  the  plaintiff  to  the  defendant ; and  the  plaintiff 
avers  that  the  suit  or  libel  of  the  defendant  against  the 
plaintiff  in  the  said  court,  in  respect  of  the  said  supposed 
claim  or  demand  of  the  defendant  against  the  plaintiff, 
has  been  dismissed  with  costs  by  the  said  court,  and  the 
said  suit  is  now  determined  in  favour  of  the  plaintiff. 
By  reason  of  which  wrongful  and  malicious  seizure  the 
plaintiff  was  obliged  to  expend  and  did  expend  a large 
sum  of  money  in  and  about  procuring  the  release  of  the 
said  steamboat,  called  the  Kaloolah^  and  for  a long 
space  of  time  lost  and  was  deprived  of  the  use  thereof, 
and  of  large  gains  which* he  otherwise  would  have 
derived  therefrom. 


And  the  plaintiff  claims  three  thousand  pounds. 

The  first  day  of  April,  in  the  year  of  our -Lord  one 
thousand  eight  hundred  and  fifty-seven. 

The  defendant,  by  John  Boaf.  the  younger,  his 
attorney,  says  that  he  is  not  guilty. 

The  thirtieth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-seven. 

And  the  plaintiff  joins  issue  on  the  defendant’s  plea. 

And  for  a further  plea  the  defendant  says  that,  after 
the  libel  of  the  defendant  against  the  plaintiff  had  been 
dismissed  in  the  said  District  Court  of  the  United  States 
of  America  for  the  district  of  Michigan,  as  in  the 
declaration  is  alleged,  and  before  the  commencement  of 
this  action,  to  wit,  on  the  ninth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven,  the  defendant  prosecuted  an  appeal  against  the 
decision  of  the  said  District  Court,  to  the  Circuit  Court 
of  the  state  of  Michigan,  as  by  the  law  he  was  permitted 
to  do  ; and  at  the  time  of  the  commencement  of  this 
action  the  said  appeal  was  still  pending  and  undecided 
iii  the  said  Circuit  Court. 

And  the  defendant  avers,  that  at  the  time  of  the 
commencement  of  this  action  the  said  suit  of  the  defen- 
dant against  the  plaintiff  was  not,  nor  is  it  now,  fully 
determined  against  the  said  defendant. 
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And  G-eorge  Penny  JDiclcson  and  John  Ooleman  1863. 
Griffith  suggest,  and  give  the  court  here  to  understand  — v — ' 
and  be  informed,  that  after  the  said  Charles  Thompson 
declared  as  aforesaid,  the  said  Charles  Thompson  died,  ward, 
and  that  they,  the  said  George  Penny  Diehson  and 
John  Coleman  Griffith,  are  the  executors  of  his  last 
will  and  testament. 

The  thirtieth  day  of  August,  in  the  year  of  our  Lord 
1859. 

The  plaintiffs  say  that  the  plea  of  the  defendant  by 
him  lastly  pleaded  is  bad  in  substance. 

The  ground  of  demurrer  is,  that  the  fact  of  the 
appeal  in  the  said  plea  set  forth  having  been  prosecuted 
as  therein  alleged  does  not  affect  the  plaintiffs’  right  of 
action  in  this  cause. 

The  second  day  of  September,  in  the  year  of  our 
Lord  1859. 

The  defendant  says  that  the  plea  to  which  the  plain- 
tiffs  have  demurred  in  this  action  is  good  in  substance. 

And  hereupon,  on  the  twentieth  of  September,  in  the 
year  of  our  Lord  1859,  come  the  parties  aforesaid,  by 
their  respective  attorneys  aforesaid,  and  it  appears  to 
the  court  here  that  the  said  plea  is  good  in  substance. 

Therefore  it  is  considered,  &c. 

The  twenty-fifth  day  of  February,  in  the  year  of  our 
Lord  1863. 

The  plaintiffs  say  that  there  is  error  in  the  above 
record  and  proceedings,  and  the  defendant  says  there  is 
no  error  therein. 

The  opinion  of  the  court  below  having  been  de- 
livered by  Sir  J.  B.  Kobinson,  C.  J.,  as  follows  : 

We  have  found  no  case  decided,  nor  any  discussion 
upon  the  question,  whether,  when  a person  indicted  for 
an  offence,  or  arrested  in  a civil  suit,  has  been  acquitted 
upon  his  trial,  he  can  sustain  an  action  for  the  malicious 
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1863.  prosecution,  or  malicious  arrest,  relying  upon  such 
acquittal  as  “ a legal  determination”  of  the  proceeding 
Dickson  against,  him,  although  an  appeal  from  the  judgment  in 
Ward,  iiis  favour  is  at  the  time  pending  undetermined  in  a 
higher  tribunal. 

Upon  principle,  our  opinion  is,  that  till  the  appeal 
has  been  determined  the  party  is  not  in  a situation 
to  bring  his  action  for  a malicious  prosecution  or  arrest, 
or,  as  happens  to  be  the  case  here,  for  maliciously 
suing  out  an  attachment  against  his  property ; for 
in  such  a case  the  original  cause  cannot  be  said  to 
be  at  an  end,  and  that  repugnancy  and  inconve- 
nience may  occur,  which  has  led  to  the  establishment 
of  the  rule,  that  the  original  cause  must  be  shewn  to 
have  been  disposed  of. 

It  would  be  manifestly  absurd  and  inconsistent  if  the 
plaintiffs  should  be  allowed  to  proceed  in  this  action 
and  recover,  on  the  ground  that  the  steamboat  in  ques- 
tion had  been  maliciously  seized  and  detained,  without  any 
reasonable  or  probable  cause,  and  it  should  be  after- 
tatement.  determined  upon  the  appeal,  which  was  pending 

before  and  at  the  time  this  action  was  brought  (for  that 
is  what  the  plea  states,)  that  the  defendant  had  a good 
cause  for  seizing  and  detaining  the  vessel. 

It  certainly  seems  to  be  entirely  inconsistent  with  the 
language  of  the  court  in  Fisher  v.  Bristow^  {a)  that 
this  action  should  be  suffered  to  be  brought  and  pro- 
ceeded in  while  the  appeal  is  pending.  We  refer  also 
to  Bac.  Abr.  ‘‘Action  on  the  case,”  H.,  note;  Robins 
V.  RohinSj  {h)  Chitty  on  Pleading,  vol.  ii.,  p.  436,  note  y, 
Mellor  V.  Baddeley^  (c)  Skinner  v.  G-unton,  (d)  Yeaton 
V.  The  Ignited  States,  (e)  Burton  v.  Place.  (/)* * 

The  plaintiffs  appealed  therefrom,  alleging  as  a 

(a)  Doug.  215.  (b)  1 Salk.  15. 

(c)  2 Cr.  & M.  675.  {d)  1 Saund.  228,  a. 

(e)  5 Cranch,  281.  (/)  4 Wend.  581. 

*But  see  Scott  v.  Pilkington,  2 B.  & S.,  where  it  was  held  in  an 
action  on  a foreign  judgment  that  pendency  of  an  appeal  in  the  foreign 
court  against  such  judgment  is  no  bar  to  the  action,  although  it 
may  afford  ground  for  the  equitable  interposition  of  the  English  court 
in  which  the  action  is  brought  to  prevent  the  possible  abuse  of  its 
process,  and  on  proper  terms  to  stay  execution. — S.  C.  8 Jur.  N.  S. 
557. 
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ground  of  appeal,  that  the  second  plea  of  the  defen-  1863. 
dant  (being  that  to  which  the  plaintiffs  have  demurred) 
is  bad  in  substance,  and  that  the  demurrer  thereto 
ought  to  have  been  sustained  and  allowed. 

No  reasons  were  assigned  by  the  respondent  in  sup- 
port of  the  judgment. 

On  the  appeal  being  called  on  for  argument 

Mr.  Anderson^  for  the  respondent,  objected  that  the 
record  was  incomplete,  there  being  an  issue  of  fact  yet 
undisposed  of.  That  the  judgment  on  the  demurrer, 
which  was  against  the  plaintiffs,  had  been  entered  by 
them,  and  defendant  knew  nothing  of  the  proceeding. 

Mr.  Uccles,  Q.  C.,  and  Mr.  Hector  Cameron^  for  the 
appellants. 

Defendants,  under  the  pleadings,  had  a right  to  enter 
judgment  on  the  record,  and  are  entitled  to  final  judg- 
ment on  the  record  on  getting  judgment  on  the  demur- 
rer to  a plea  that  the  action  on  the  foreign  judgment  , 
was  not  at  an  end.  This  is  not  a writ  of  error,  but  an 
appeal  which  is  given  by  the  act  (Con.  Stat.  U.  0., 
ch.  13,  sec.  9)  from  all  judgments* 

They  referred  to  1 Saunders  n.  1,  p.  80 ; Beeh- 
ham  V.  Knight,  (a)  Carden  v.  The  Cemetery  Company,  (5) 
Hinton  v.  Acraman.  {c) 

Mr.  Anderson, — The  provisions  of  the  Consolidated 
Statutes  are  transcripts  of  the  English  Common  Law 
Procedure  Act.  Two  classes  of  cases  are  created  by 
them — 1st,  error  ; 2nd,  appeal.  This  must  be  error  ; 
if  not  error,  it  is  nothing ; and  before  there  can  be  a 
writ  of  error  on  the  issue  in  law,  the  issues  in  fact  must 
be  disposed  of. 

(h)  7 Dowl.  425. 


(a)  7 Dowl.  409. 


(c)  3 C.  B.  737. 
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Dickson 


T. 

Ward. 


Judgment. 


Counsel  also  argued  the  question  on  the  demurrer, 
but  as  the  judgment  of  the  court  is  given  exclusively  on 
the  preliminary  objection,  it  is  unnecessary  to  state  the 
authorities  cited. 

After  taking  time  to  look  into  the  authorities 

Draper,  C.  J. — In  this  case  the  respondent  has 
raised  a preliminary  objection  to  the  appeal  being  heard, 
namely,  that  from  the  appeal  book  it  appears  that  the 
respondent  has  pleaded  not  guilty,  as  well  as  the 
special  plea  on  which  the  Court  of  Queen’s  Bench  has 
given  judgment  for  him,  and  that  the  issue  in  fact  upon 
the  plea  of  not  guilty  is  not  shewn  to  have  been  tried, 
nor  any  judgment  to  have  been  given  on  it,  and  so  the 
record  is  incomplete  and  not  in  a state  in  which  this 
court  can  give  judgment  upon  it. 

It  has  been  argued  for  the  appellants  that  by  the  9th 
section  of  the  Consolidated  Statutes  respecting  the 
Court  of  Error  and  Appeal,  an  appeal  lies  to  this 
court  from  all  ‘‘judgments”  of  the  Court  of  Queen’s 
Bench  or  Common  Pleas,  and  that  the  judgment  ren- 
dered against  the  appellants  on  their  demurrer  to  the 
second  plea  having  been  entered,  the  right  to  appeal 
exists  although  the  issue  in  fact  is  not  disposed  of,  and 
that  this  court  will  assume  if  necessary  that  it  is  entered 
on  the  whole  record. 

The  respondent’s  counsel  asserts  (and  asks  for  an 
opportunity  to  prove)  that  the  judgment  has  been 
entered  by^the  appellant  without  the  respondent’s  know- 
ledge or  consent,  and  that  he  had  no  notice  of  it  until 
he  was  notified  that  this  appeal  was  set  down  for  hearing, 
and  that  the  judgment  is  entered  only  on  the  demurrer. 

On  enquiry,  we  find  that  no  transcript  has  reached 
the  clerk  of  this  court,  as  required  by  the  41st  section 
of  the  statute,  though  that  section  only  authorises  the 
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cause  to  be  set  down  for  argument  after  such  transmis- 
sion. If  we  felt  it  necessary  to  rest  our  decision  on  the 
alleged  fact  (if  true)  that  the  appellants  had  entered  the 
judgment  without  the  knowledge  or  concurrence  of  the 
respondent,  which  apparently  would  be  irregular,  (see 
Hinton  v.  Acraman,)  we  should  have  given  an  oppor- 
tunity for  ascertaining  and  establishing  the  facts. 
But  the  absence  of  the  transcript  is  probably  by  itself  a 
sufficient  ground  for  dismissing  the  appeal,  and  if  that 
objection  be  waived,  we  have  only  before  us  the  printed 
appeal  books,  from  which  we  cannot  gather  that  the 
issue  in  fact  has  ever  been  tried,  and  which  does  not  in 
terms  directly  shew  for  whom  the  judgment  was  given. 
The  suggestion  and  denial  of  error  is  a matter  necessarily 
subsequent  to  the  judgment,  and  it  is  only  from  these  we 
can  infer  what  the  judgment  was.  The  case  of  Tolson  v. 
Kaye  {a)  is  a clear  authority  that  the  judgment  below  is 
incomplete  so  long  as  judgment  upon  any  issues  in  fact 
is  not  given,  though  judgment  quod  eat  inde  sine  die 
had  been  given  for  defendant  on  demurrer ; and  the 
court  in  that  case,  after  hearing  the  principal  questions 
argued,  quashed  the  writ  of  error  for  that  incomplete- 
ness. The  10th  section  of  our  statute  gives  to  this 
court  a similar  power.  As  to  the  contention,  that  the 
appellants  may  appeal  against  any  judgment,”  and 
therefore  against  this  judgment  on  part  of  the  record, 
we  think  it  sufficient  to  say  that  the  statute  provides  for 
two  classes  of  cases  which  may  be  brought  before  the 
court ; the  one  in  the  nature  of  appeal,  and  embraced 
by  sections  22  to  28  inclusive  ; the  other  in  the  nature 
of  a writ  of  error  provided  for  by  the  30th  section, 
which  expressly  enacts  that  ‘'no  other  appeal  from  a 
decision  of  the  Court  of  Queen’s  Bench  or  Common 
Pleas  shall  be  allowed,  unless  the  judgment  decision 
or  other  matter  appealed  against  appears  of  record.” 
Coupling  this  with  the  10th  section,  we  think  that  the 
legislature  intend  appeals  contemplated  by  the  30th 
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1863.  section  to  be  on  tbe  same  footing  as  cases  formerly 
brought  up  on  writ  of  error,  and  that  the  record  must 
Ward  complete  before  such  appeal  will  lie.  We  have 
acted  on  this  view  of  the  statute  and  practice  in  former 
cases,  and  we  therefore  quash  this  appeal  with  costs. 


The  Wisconsin  Marine  and  Fire  Insurance  Com- 
pany Bank  v.  The  Bank  of  British  North 
America. 

Bill  of  Exchange — Bill  of  Lading — Duty  of  Agent. 

A bill  of  exchange  was  sent  by  a banking  institution  in  the  United 
States  to  a bank  in  Toronto  for  “ collection  and  remittance,”  &c., 
accompanying  which  was  a bill  of  lading  for  10,000  bushels  of  wheat, 
which,  on  the  bill  of  exchange  being  accepted  by  the  drawees  was 
delivered  over  to  them,  they  being  the  consignees  named  in  such 
bill  of  lading.  Held,  affirming  the  judgment  of  the  court  below, 
that  it  was  not  the  duty  of  the  bank  here  as  the  agent  of  such 
foreign  bank  in  the  absence  of  special  instructions  to  retain  the 
bill  of  lading  until  the  bill  of  exchange  was  paid. 

This  was  an  appeal  from  the  judgment  of  the  Court  of 

Queen’s  Bench,  as  reported  in  the  21st  volume  of  the 

reports  of  that  court,  at  page  284,  where  the  facts  out 

of  which  the  action  arose  as  also  the  pleadings  in  that 

action  are  fully  set  forth. 

From  that  judgment  the  plaintiffs  appealed,  alleging 
that  the  judgment  was  not  according  to  law,  and  that  on 
the  facts  as  they  appear  in  judgment  the  rule  nisi  for  a 
new  trial  thereby  refused  should  have  been  made 
absolute. 

Mr.  Hector  Cameron  for  the^appellants. 

Mr.  Hccles,  Q.  C.,  and  Mr.  Q-alt^  Q.  C.,  for  the  res- 
pondents. 


In  addition  to  the  cases  cited  in  the  court  below, 
Wood  V.  Theidman^  (a)  Gumming  v.  Shandy  (6)  Smith 
V.  Virtue^  (c)  Brown  v.  Hare^  (d)  Wright  v.  London 
Dock  Comiganyy  (e)  Hoare  v.  Dresser ^ (/)  Schuster  v. 

(a)  10  W.  R.  856. 

(c)  9 W.  R.  146. 

(e)  6 Jur.  N.  S*  1411. 


(6)  5 H.  & N.  95. 

(d)  4 H.  & N.  822. 
(/)  5 Jur.  N.  S.  371. 
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McKelleVy  {a)  Wingate  v.  The  Mechanics'  Bank,  (5) 
Opie  V.  Serrill,  (c)  Smith  v.  Lascelles^  id)  Van  Casteel  v. 
Booker^  (e)  Mitchell  v.  Ede^  (/)  Story  on  Bailments,  sec. 
137,  Story  on  Agency,  secs.  52,  82,  84,  were  referred 
to  and  commented  on  by  counsel. 

After  looking  into  the  authorities 

Vankouohnet,  C.*— Three  material  allegations  are 
contained  in  the  plaintiffs’  declaration.  1st.  That  the 
plaintiffs  delivered  to  Oassels  as  agent  of  the  defendants 
the  bill  of  lading  in  the  pleadings  mentioned,  to  hold  the 
same  and  the  property  therein  mentioned  (being  a cargo 
of  wheat)  as  security  for  the  due  payment  of  a certain  bill 
of  exchange,  also  in  the  pleadings  mentioned,  and  by 
the  plaintiffs  transmitted  to  the  defendants  for  collection. 
2nd.  That  the  defendants,  contrary  to  their  engagement 
and  duty  in  that  behalf,  delivered  the  bill  of  lading  to 
Clarkson^  Hunter  ^ Co.,  upon  whom  the  bill  of  exchange 
was  drawn,  and  who  upon  accepting  it  received  the  bill 
of  lading  from  the  defendants.  3rd.  That  by  means  of 
the  bill  of  lading,  Clarkson^  Hunter  ^ Co.  obtained  the 
possession  of  the  wheat.  We  are  of  opinion  that  these 
allegations  are  not  sustained  in  proof,  and  that  the  plain- 
tiffs’ action  therefore  fails.  There  was  no  evidence  what- 
ever of  any  instructions  to  the  defendants  to  hold  the  bill 
of  lading  and  the  property  covered  by  it  till  the  bill  of 
exchange  was  paid.  The  wheat  was  never  in  the  pos- 
session of  the  plaintiffs  or  defendants,  nor  was  there 
any  instruction  or  request  from  the  plaintiffs  to  the 
defendants  to  take  the  wheat  out  of  the  possession  of 
the  shippers,  whose  agents,  Clarkson,  Hunter  ^ Co., 
received  it  in  Toronto  on  its  arrival  there.  The  plain- 
tiffs when  they  received  the  bill  of  lading  knew  in  whose 
custody  the  wheat  was,  and  to  whose  custody  it  was 
going,  and  they  by  no  act  of  their  own,  either  by  instruc- 
tion to  the  defendants  or  otherwise,  interfered  with  this 

{a)  7 Ell.  & B.  704.  (6)  10  Barr,  104. 

(c);6  Watts  & Sergt.  264.  {d)  2 T.  R.  187. 

(e)  2 Ex.  691.  (/)  11  A.  & G.  888. 
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custody.  The  wheat  in  question  was  out  of  the  posses- 
sion of  the  shippers  ; for  Clarhson,  Hunter  ^ Co.  were 
only  their  agents  here  to  receive  it,  according  to  the 
terms  of  the  bill  of  lading,  and  it  is  proved  that  they 
obtained  the  delivery  of  it  without  producing  or  using 
the  bill  of  lading,  and  without  reference  to  it.  The 
defendants  received  no  instructions  how  to  deal  with 
the  bill  of  lading,  and  it  was  not  unreasonable  for  them 
to  think  that  it  was  to  be  handed  to  the  party  who 
accepted  the  bill  of  exchange.  They  had  no  information 
about  the  wheat,  and  were  not  told  to  take  any  action  in 
regard  to  it.  As  it  left  Milwaukee,  so  it  reached  and 
remained  in  Toronto  in  the  possession  of  the  shippers 
and  their  agents. 


It  might  be  more  prudent  for  a bank  to  apply  for  and 
receive  precise  instructions  how  to  deal  with  such  an 
evidence  of  title  to  property,  as  a bill  of  lading  when  it 
is  transmitted  to  them  without  any  instructions  at  all. 
j'tfdgmeni  As  banks  here  may  themselves  become  the  assignees  and 
holders  of  bills  of  lading,  and  thus  become  entitled  to 
the  property  covered  by  them,  so  also  I suppose  they 
may  become  agents  to  deal  with  them  for  others  who 
transmit  such  instruments  to  be  held  in  security  for 
payment  of  an  accompanying  bill  of  exchange,  and 
these  may  be  transmitted  under  such  circumstances  as 
will  render  it  necessary  for  a bank  receiving  them  to 
act  with  great  caution  in  dealing  with  them,  that  they 
may  avoid  any  liability. 

The  other  members  of  the  court  concurred. 


Per  Curiam. — Appeal  dismissed  with  costs. 
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{^Before  the  Hon,  Arch.  McLean^  Ex-Q.  J.,  President^  the  1864. 
Eon.  W.  H.  Draper,  Q.  B.,  Chief  Justice  of  Upper^'"^^ 
Canada,  the  Hon.  P.  M.  Vanhoughnet,  Chancellor, 
the  Hon.  W.  B.  Richards,  Chief  Justice  of  the  Com- 
mon Pleas,  the  Hon.  Vice-Chancellor  Esten,  the  Hon. 

Mr.  Justice  Morrison,  and  the  Hon.  Mr.  Justice 
John  Wilson. 1 

On  an  Appeal  ekom  the  Couet  of  Queen’s  Bench. 


The  Great  Western  Railway  Company,  Appel- 
lants, AND  The  Commercial  Bank  of  Canada, 

• Respondents. 

Corporations — Corporate  seal — Ultra  vires — Misdirection — Non-direc- 
tion— New  trial — Evidence — Res  gestae. 

In  an  action  for  money  lent,  brought  by  the  Commercial  Bank  of 
Canada  against  the  Great  Western  Railway  Company  of  Canada,  it 
appeared  that  the  amount  set  forth  in  the  particulars,  being  the  sum 
of  $942,672  03,  was  advanced  by  the  bank  on  the  credit  of  the 
Great  Western  Railway  Company,  and  expended  by  Messrs.  Brydges 
and  Reynolds,  the  managing  and  financial  directors  respectively  of  pigggt 
the  Great  Western  Railway  Company,  on  the  completion  and  equip- 
ment of  the  Detroit  and  Milwaukee  Railway,  which  came  under  the 
control  of  the  directors  of  the  Great  Western  Railway  Company. 

At  a general  meeting  of  the  proprietors  of  the  Great  Western  Railway 
Company  held  in  London  on  the  1st  of  October,  1857,  and  in  Canada 
on  the  2nd  of  November  following,  it  was  resolved  to  advance 
£150,000  sterling  to  the  Detroit  and  Milwaukee  Company,  the 
expenditure  being  under  the  control  of  the  Great  Western  Company ; 
and  at  another  general  meeting  of  the  proprietors  of  the  Great 
Western  Company  held  in  London  on  the  7th  of  October,  and  in 
Canada  on  the  2nd  of  November,  1858,  it  was  resolved  to  advance 
the  further  sum  of  £100,000  to  the  Detroit  and  Milwaukee  Company, 
such  advance  also  “ i!o  he  expended  hy  and  under  the  control  of  the 
Great  Western  DirectorsP  On  the  sixteenth  day  of  August,  1858, 
the  statute  22  Victoria,  chapter  116,  was  passed,  and  by  section 
11,  the  Great  Western  Company  was  authorised  ’■Ho  use  its  funds  by 
way  of  loan  or  otherwise,  in  providing  proper  connections  and  in  pro- 
moting its  traffic  with  railways  in  the  United  States  of  America',’’^  such 
expenditure,  it  was  provided,  should  be  authorised  by  a two-thirds 
vote  of  the  shareholders  at  a general  meeting  ; and  by  that  section 
it  was  further  enacted,  “ that  the  loan  of  $750,000  already  made  hy 
the  said  Company  to  the  Detroit  and  Milwaukee  Railway  Company  is 
hereby  declared  to  be  lawfulB  It  appeared  that  Messrs.  Brydges 
and  Reynolds  stipulated  with  the  bank  to  discharge  all  advances 
made  by  it  from  time  to  time  on  the  account  in  question,  by  sterling 
bills  of  exchange  on  the  Great  Western  Railway  Company,  London, 
or  from  the  trafl&c  receipts  of  the  Detroit  and  Milwaukee  Railway 
under  their  control,  and  credits  appeared  in  the  particulars  for 
£88,620  16s.  7d.  of  sterling  exchange  (equal  to  about  $415,000) 
drawn  under  this  stipulation.  At  the  trial,  a nonsuit  was  moved 
for  upon  the  grounds,  amongst  others,  that  these  dealings  were 
ultra  vires  of  the  Great  Western  Company;  that  Brydges  and 
Reynolds  had  no  authority  to  bind  the  company ; and  that  there  was 
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1864.  no  corporate  seal  to  make  defendants  liable.  Leave  was  reserved 

^ to  move  the  court  in  banc  thereon*  and  after  evidence  for  the  defence, 

Gt.  Western  learned  judge  {Burns,  J.)  left  the  following  questions  to  the  jury  : 
Railway  Co.  Firstly — To  which  company  was  the  credit  given  by  the  bank,  to  the 
Great  Western  or  to  the  Detroit  and  Milwaukee  ? or  was  the  credit 
given  upon  the  responsibility  of  Messrs.  Brydges  and  Reynolds 
irrespective  of  either  Company  ? 

Secondly — Had  Messrs.  Brydges  and  Reynolds  authority  from  the  Great 
Western  Railway  Company  to  make  financial  arrangements  for  the 
Detroit  and  Milwaukee  Company  on  account  of  the  Great  Western 
Railway  Company  to  the  extent  of  £250,000  sterling,  agreed  to  be 
loaned  by  the  Great  Western  Company  to  the  Detroit  and  Milwaukee 
Company  ? And  was  the  account  of  the  Commercial  Bank  opened 
and  conducted  by  them  in  pursuance  of  such  authority  ? 

Thirdly — Had  the  Commercial  Bank  notice  at  any  time,  while  the 
account  was  going  on,  that  Messrs.  Brydges  and  Reynolds  had 
exceeded  their  authority,  or  that  more  than  the  two  loans,  amounting 
to  £250,000,  had  been  expended  ? 

Suppose  the  original  credit  was  given  by  the  bank  to  the 
Great  Western  Railway  Company  on  the  opening  of  the  account, 
was  there  any  understood  limitation  between  the  parties  as  to  the 
question  of  liability  at  the  time  the  letter  of  the  16th  of  December, 
1858,  was  given,  either  to  the  extent  of  the  second  loan  of  £100,000 
sterling  or  otheiuvise?  or  was  the  account  continued  on  after  that 
period  in  the  same  manner  as  before  by  the  parties  ? 

Fifthly  and  lastly — Did  the  Great  Western  Company,  by  its  dealings 
with  the  Detroit  and  Milwaukee  Company,  reap  the  benefit  of  the 
expenditure  made  by  the  Commercial  Bank  on  the  Detroit  and 
Milwaukee  account  ? 

The  jury  returned  the  following  answers  to  the  questions  submitted  : 
First — To  the  Great  Western. 

Second — They  had  the  authority  ; and  the  account  was  opened  and 
conducted  by  them  in  pursuance  of  that  authority. 

Third — The  bank  had  no  notice  that  Messrs.  Brydges  and  Reynolds 
exceeded  their  authority. 

Fourth — There  was  no  limitation,  and  the  account  was  continued  in 
the  same  manner  as  before  the  letter  of  the  16th  December,  1858, 
was  given. 

Fifth — They  did. 

A verdict  was  accordingly  entered  for  the  bank,  the  amount  to  be 
ascertained  by  a referee  to  be  agreed  on  between  the  parties,  who 
by  an  endorsement  on  the  record  was  to  have  power  to  report  upon 
the  different  classes  of  the  account,  and  to  submit  a statement  for 
the  opinion  of  the  court.  A rule  nisi  was  obtained  by  the  Great 
Western  Company  in  the  Court  of  Queen’s  Bench  to  enter  a nonsuit, 
and  also  to  set  aside  the  verdict  for  misdirection  and  for  non-direc- 
tion ; and  for  the  reception  of  improper  evidence  as  specially  set 
forth  in  the  rule.  The  Court  of  Queen’s  Bench  discharged  that  rule, 
and  on  leave  given  an  appeal  was  brought  from  that  decision.  Held, 
on  appeal,  that  the  nonsuit  was  properly  refused;  and  that  the 
bank  was  entitled  to  recover  to  the  extent  of  so  much  of  the  two 
loans  of  £150,000  and  £100,000  sterling  respectively,  as  had  not 
been  drawn  for;  {Vankoughnet,  C.,  dubitante,  as  to  latter  loan;) 
that  the  Court  of  Queen’s  Bench  should  have  so  declared  the 
liability  of  the  Great  Western  Company  to  the  bank,  and  that  not 
having  done  this  there  should  be  a new  trial,  unless  the  parties  set- 
tled upon  this  footing  or  ascertained  the  amount  by  a reference: 
{McLean,  President,  dissenting:)  the  court  being  reminded  that 
the  parties  at  the  trial  had  agreed  to  a reference  of  the  amount,  on 
consultation,  ultimately  ruled  that  if  a new  trial  was  desired  by  the 
bank  it  should  be  without  costs ; if  by  the  company  then  with  co§ts  ; 
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but  if  both  parties  consented,  tjhe  case  should  be  remitted  to  the  1864. 
arbitrator  to  ascertain  the  amount  due  in  accordance  with  the  i j 

opinion  of  the  court.  If  not  agreed  to  by  the  1st  of  April  following,  western 
then  anew  trial  was  ordered  with  costs,  to  be  paid  by  the  appellants.  Kailway  Co. 
the  Great  Western  Company.  v.  _ 

On  the  trial  of  the  action  it  was  shewn  that  Messrs.  Brydges  and 
Reynolds,  as  such  managing  and  financial  directors,  had  written  to 
the  bank  asking  for  a credit  of  $100,000  on  their  D.  & M.  account, 
which,  on  the  1st  of  April,  1858,  was  brought  before  and  considered 
by  the  directors  of  the  bank  at  a meeting  of  the  board  held  on  that 
day,  and  on  the  same  day  their  cashier  wrote  accepting  the  proposal 
of  Messrs.  Brydges  and  Reynolds.  Held,  (affirming  the  judgment  of 
the  court  below,)  that  the  minutes  of  the  board  were  properly  admis- 
sible as  evidence,  as  part  of  the  res  gestae.  It  was  also  shewn  that 
the  agent  of  the  bank  at  Hamilton  had  sent  to  the  head  office  a 
statement  shewing  how  the  account  at  his  office  with  the  Great 
Western  Company  was  kept.  Held,  (also  affirming  the  judgment  of 
the  court  below,)  that  such  statement  was  admissible  as  evidence  in 
the  cause. 

This  was  an  appeal  from  a judgment  of  the  Court  of 
Queen’s  Bench,  as  reported  in  the  22  volume  of  the 
reports  of  that  court  at  page  233,  where  the  facts  of  the 
case  are  clearly  stated. 

From  the  judgment  there  reported  the  Great  Western 
Railway  Company  appealed  assigning  as  reasons  against 

such  judgment  : statement. 

First. — The  rule  nisi  for  a nonsuit  should  have  been 
made  absolute  on  the  grounds  amongst  others  : 

1st. — The  action  being  indebitatus  assumpsit  on  the 
common  counts  for  money  lent,  money  paid,  for  interest 
upon  and  for  the  forbearance  at  interest  of  moneys  due 
from  the  appellants  to  the  respondents ; for  work  and 
labour,  and  for  money  found  to  be  due  from  the  appel- 
lants to  the  respondents  on  an  account  stated  between 
them,  there  was  no  evidence,  to  sustain  such  action  or 
that  should  have  been  submitted  to  the  jury. 

2nd. — The  evidence  showed  that  the  moneys  advanced 
or  paid  by  the  respondents  constituting  the  cause  of 
action,  were  advanced  and  paid  for  the  purposes  of  the 
Detroit  and  Milwaukee  Railway  Company,  and  if  ad- 
vanced upon  the  credit  of  the  appellants  would  not  be 
binding  on  them,  such  application  of  the  money  being 
ultra  vires  of  the  appellants’  charter  and  illegal,  and 
the  respondents  having  been  aiders  and  abettors  in  this 
improper  and  illegal  application  of  the  moneys  cannot 
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1864..  recover  the  same  to  the  prejudice  of  the  stockholders  of 
the  appellants’  company. 

Gt.  Western 
Railway  Co. 

^ V.  3rd. — The  act  22  Victoria,  chapter  116,  having  only 

Bank,  empowered  the  appellants  to  lend  their  funds  in  provid- 
ing proper  connections  and  in  promoting  their  traflSc 
with  railways  in  the  United  States,  when  sanctioned  by 
a vote  of  two-thirds  of  the  shareholders  voting  in  person 
or  by  proxy  at  a general  meeting  of  the  stockholders 
specially  called  for  the  purpose,  and  the  moneys  ad- 
vanced by  the  respondents  and  sought  to  be  recovered 
in  the  said  action  being  in  excess  of  any  loan  or  loans 
authorised  by  the  shareholders  to  the  extent  of  a million 
of  dollars,  and  not  having  been  applied  in  providing 
proper  connections  or  in  promoting  the  traffic  of  the 
appellants  wdth  other  railways  in  the  United  States,  but 
in  paying  the  debts  of  the  Detroit  and  Milwaukee  Rail- 
way Company  due  upon  their  bonds,  coupons,  notes  and 
acceptances  in  many  instances  held  by  the  respondents 
themselves,  do  not  furnish  a cause  of  action  against  the 
appellants. 

4th. — The  appellants  being  authorised  by  their  char- 
statement.  a public  act  of  parliament,  to  borrow  moneys  only 
by  bond  or  debenture  under  their  corporate  seal,  and 
the  money  sought  to  be  recovered  not  being  so  borrowed, 
there  was  no  legal  evidence  of  the  borrowing  for  the 
consideration  of  the  jury. 

5th. — The  transactions  out  of  which  the  respondents’ 
alleged  causes  of  action  arose  being  out  of  the  usual 
scope  and  powers  of  the  appellants,  could  not  be  binding 
on  the  appellants  without  being  sanctioned  under  their 
corporate  seal,  and  the  evidence  shewed  they  were  not 
so  sanctioned. 

6th. — The  said  judgment  erroneously  determines  that 
a power  to  lend  gives  power  to  borrow. 

7tb. — The  evidence  established  that  the  payments 
and  advances  made  by  the  respondents,  forming  their 
cause  of  action  in  the  said  action,  were  made  upon 
cheques  drawn  by  Charles  J.  Brydges  and  Thomas 
Reynolds  in  their  individual  characters,  without  any 
official  designation  whatever  from  the  commencement  of 
the  account  in  December,  1857,  till  the  month  of  Janu- 
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^iry,  1859,  and  from  January,  1859,  until  the  close  of  1864. 
the  account  on  cheques  drawn  by  the  said  Brydges  and 
Reynolds  in  their  official  character  of  President  and 
Vice-President  of  the  Detroit  and  Milwaukee  Railway^  v. 

^ ‘ , • 1 1 1 n 1 Commercial 

Uompany — and  countersigned  by  the  becretary  and  Bank. 
Accountant  of  the  said  Company — that  the  moneys  so 
drawn  were  applied  to  the  purposes  of  the  said  Detroit 
and  Milwaukee  Railway  Company,  and  that  the  said 
Brydges  and  Reynolds  were,  during  the  whole  time  the 
said  advances  and  payments  were  being  made,  respec- 
tively President  and  Vice-President  of  the  said  Detroit 
and  Milwaukee  Railway  Company,  which  was  and  is  a 
distinct  foreign  corporation,  except  at  the  time  of  the 
advance  of  the  first  sum  of  $10,000,  on  the  30th  Decem- 
ber, 1857,  and  the  sum  of  $19,000  on  the  18th  of  Janu- 
ary, 1858,  which  two  sums  were  re-paid  and  satisfied  by 
bills  of  exchange  drawn  by  the  said  Brydges  and  Rey- 
nolds on  England,  and  credited  in  the  same  account  on 
the  first  day  of  February,  1858,  and  which  bills  were 
drawn  for  the  express  purpose  of  covering  the  said  two 
advances.  That  the  said  advances  were  charged  to  an 
account  into  which  the  traffic  earnings  and  other  moneys 
of  the  Detroit  and  Milwaukee  Railway  Company  were 
carried,  and  against  which  the  Detroit  and  Milwaukee 
Railway  Company  had  a right  to  draw,  and  for  moneys 
advanced  upon  such  cheques  the  appellants  could  not  be 
legally  held  responsible  as  primary  or  principal  debtors. 

8th. — The  particulars  of  the  claim  of  the  respondents, 
put  in  evidence,  shew  that  all  advances  made  by  the 
respondents  previous  to  those  made  on  the  Detroit  and 
Milwaukee  Railway  Company’s  cheques  and  notes  were 
re-paid. 

9th. — The  letter  of  the  16th  December,  1858,  written 
by  Messrs.  Brydges  and  Reynolds  to  William  H.  Park, 
the  respondents’  manager  at  Hamilton,  and  put  in  evi- 
dence at  the  trial  by  the  respondents,  in  terms  recog- 
nised the  Detroit  and  Milwaukee  Railway  Company  as 
principal  debtors,  and  the  cheques  and  other  documen- 
tary evidence  showing  that  the  said  company  was  treated 
by  the  respondents  as  a debtor,  and  the  moneys  advanced 
having  been  applied  to  the  uses  of  that  company,  it  was 
not  competent  to  the  respondents  to  shew  by  parol  tes- 
timony as  against  the  appellants,  a corporation,  that  the 
Detroit  and  Milwaukee  Railway  Company  w^ere  not 
principal  debtors. 
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1864.  lOtli. — Assuming  that  the  directors  of  the  appellants’ 

^ company  could  overdraw  the  company’s  bank  account 
Raiiwaf  Co!  make  the  company  liable  for  the  overdraught,  they 

Commercial  clicques  drawii  in.  their  individual 

Bank,  namcs,  or  by  cheques  in  which  they  describe  themselves 
as  oflBcers  of  another  incorporated  company,  or  by  any 
other  means  than  the  recognised  method  of  the  company 
in  drawing  upon  their  bankers,  and  without  shcAving 
upon  the  face  of  their  cheques  that  they  assumed  to  bind 
the  appellants  and  were  drawing  upon  their  bank  account 
— nor  could  any  number  less  than  a majority  of  the 
directors  bind  the  company  by  any  unusual  description 
of  cheque  or  method  of  drawing — and  the  evidence 
showing  that  Messrs.  Bridges  and  Reynolds  Avere  not 
authorised  by  the  appellants  to  draw  cheques  either  in 
their  OAvn  name  or  in  the  name  of  the  Detroit  and  Mil- 
waukee Raihvay  Company  upon  the  bank  account  of  the 
appellants,  cheques  so  draAvn  and  moneys  advanced 
thereon  could  not  be  legally  charged  by  the  respondents 
to  the  appellants. 

11th. — Messrs.  Brydges  and  Reynolds  could  not 
legally  enter  into  a contract  or  engagement  with  the 
statement,  respondents  to  open  an  account  for  the  transaction  of  the 
business  of  another  company,  nor  to  obtain  credit  for 
another  company,  nor  for  the  appellants’  company, 
beyond  that  already  in  existence  and  recognised  by  the 
respondents  and  appellants. 


12th. — The  overdrawing  credit  agreed  upon  by  and 
between  the  respective  Boards  of  Directors  of  the  appel- 
lants and  respondents,  Avas  established  by  the  evidence 
to  be  ^200,000,  and  this  limit  could  not  be  exceeded  or 
varied  so  as  to  bind  the  appellants,  except  under  the 
same  authority  that  contracted  and  agreed  for  the  credit 
— and  no  authority  for  a change  in  the  credit  was 
shown  on  the  trial,  but  on  the  contrary,  that  no  such 
authority  was  given,  was  established. 


13th. — The  evidence  shoAvs  that  in  so  far  as  the 
agreement  for  opening  the  account  in  question  was  made 
with  intent  to  bind  the  appellants,  the  same  was  planned 
for  the  purpose  of  enabling  the  agents  of  the  appellants 
to  keep  it  off  the  books  of  the  appellants,  and  the  respon- 
dents did,  in  pursuance  of  such  agreement,  describe  the 
account  in  the  pass  book  and  in  their  correspondence  as 
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an  account  with  the  Detroit  and  Milwaukee  Railway 
Company,  and  thus  prevented  the  appellants  from  exer- 
cising that  control  over  it  which  they  could  and  would 
have  exercised  if  the  account  had  been  described  as  one 
wdth  the  appellants.  The  respondents  therefore  ought 
not  to  be  allowed  to  put  the  appellants  to  the  loss  result- 
ing from  such  a dealing. 

And  secondly — The  said  rule  nisi  as  to  the  branch 
thereof,  asking  for  a new  trial,  should  have  been  made 
absolute  for  the  reasons  above  set  forth,  and  on  the 
grounds  specifically  set  out  in  said  rule  nisi. 

And  further  because  the  said  judgment  of  the  Court 
of  Queen’s  Bench  is  erroneous  and  should  be  reversed — 
for  deciding  that  the  borrowing  powers  of  the  appellants, 
a railway  corporation,  are  analogous  to,  and  co-extensive 
with,  those  of  joint-stock  banking  companies — whereas, 
in  fact  and  in  law,  the  said  appellants  have  no  borrowing 
powers,  except  those  expressly  contained  in  their  acts  of 
incorporation,  and  the  several  acts  amending  the  same 
— none  of  which  authorise  a borrowing  except  by  bond 
or  debenture,  for  purposes  specified  in  the  acts — and  for 
none  of  which  purposes  were  the  moneys  sought  to  be 
recovered  in  the  said  action,  advanced  or  used,  of  which 
the  respondents  before  and  at  the  time  of  making  such 
advances  had  notice. 

Also — For  assuming  that  the  English  section  of  the 
Board  of  Directors  of  the  appellants  had  any  power  or 
authority  under  the  act  22  Victoria,  chapter  116,  section 
12,  to  make  or  authorise  Messrs.  Brydges  and  Reynolds 
to  make  the  arrangements  under  which  the  respondents 
based  their  demand  in  the  said  action — and  in  assuming 
that  the  said  section  of  the  English  Board  of  Directors, 
assuming  that  they  had  power  so  to  do,  did  in  fact 
authorise  Messrs.  Brydges  and  Reynolds  to  open  an 
account  with  the  respondents  for  the  purposes  of  the 
Detroit  and  Milwaukee  Railway  Company — there  being 
no  evidence  of  such  authorisation. 

Also — In  assuming  and  determining  that  the  re- 
spondents’ claim  was  for  a balance  on  an  overdrawn 
bank  account — properly  so  called — whereas  in  law  and 
in  fact  it  is  and  was  for  moneys  advanced  upon  a con- 
tract entered  into  with  Messrs.  Brydges  and  Reynolds 
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1864.  to  make  advances  to  and 
independent  company. 


for  the  purposes  of  another 


Also — In  assuming  against  all  the  evidence  that  the 
appellants  as  a company  were  aware  of  the  advances 
being  made,  and  had  by  laches,  in  not  interfering  to 
prevent  the  same,  precluded  themselves  from  objecting 
thereto,  or  in  assuming  that  the  knowledge  of  Messrs 
Brydges  and  Reynolds  the  chief  officers  of  the  company 
receiving  the  benefit  of  the  advances  being  directors  of 
the  appellants  was  notice  to  the  appellants. 

Also — In  determining  that  advances  by  the  respondents 
to  assist  the  Detroit  and  Milwaukee  Railway  Company 
beyond  what  was  authorised  by  the  legislature  and  the 
vote  of  the  shareholders  was  not  for  a purpose  that  was 
illegal,  and  that  advances  so  made  were  recoverable 
against  the  appellants. 


Also — In  determining  that  power  to  the  appellants  to 
use  their  funds  for  the  purposes  of  a foreign  company 
gave  them  authority  to  borrow  moneys,  to  be  so  used 
and  in  a manner  different  from  the  regular  and  author- 
statement.  mode  of  borrowing,  that  in  fact  power  to  lend  gives 
power  to  borrow  in  order  to  lend. 

Also — In  assuming  that  the  fact  that  several  directors* 
of  the  appellants  were  also  directors  of  the  Detroit  and 
Milwaukee  Railway  Compay  made  the  latter  company 
less  a distinct  and  independent  corporation  than  it  would 
have  been  if  the  direction  were  entirely  different,  and 
the  acts  of  its  officers  as  far  as  the  respondents  were 
affected  thereby  necessitating  the  acts  of  the  appellants 
— and  the  appellants  responsible  therefor,  although  the 
said  officers  in  so  acting  assumed  to  be  acting  for  the 
said  Detroit  and  Milwaukee  Company. 

Also — In  determining  that  whether  the  Detroit  and 
Milwaukee  Railway  Company  were  liable  to  the  respon- 
dents or  not,  for  the  moneys  advanced  and  applied  for 
the  purposes  of  that  company,  the  appellants,  were  liable 
— thus  in  effect  determining  under  the  evidence  that  two 
distinct  corporations,  not  jointly  contracting,  could  be 
liable  at  one  and  the  same  time  as  principal  debtors  for 
the  same  debt. 


Also — In  determining  in  effect  that  a parol  undertak- 
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ing  of  Messrs.  Brydges  and  Reynolds  to  provide  ex-  1864. 
change  on  England  to  cover  any  advances  made  by  the  — ' 

respondents  to  the  Detroit  and  Milwaukee  Railway  §aiiway*S? 
Company,  or  to  the  appellants  on  account  of  that  com-^  , 
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pany,  would  be  obligatory  upon  the  appellants — and  also,  Bank, 
that  an  undertaking  of  Messrs.  Brydges  and  Reynolds, 
as  oflScers  of  the  appellants,  to  pay  to  respondents  the 
earnings  of  a foreign  railway  company  would  be  bind- 
ing upon  the  appellants — whereas  no  obligation  in  law 
wmuld  rest  upon  the  appellants  to  perform  either  of  the 
said  undertakings,  the  same  being  beyond  the  scope  and 
power  of  Messrs.  Brydges  and  Reynolds  as  directors  or 
agents  of  the  appellants’  company. 

Also — In  this  that  it  is  assumed  by  the  said  judgment 
that  the  appellants  admit  they  could  not  dispute  that 
they  would  have  been  liable  for  exchange  drawn  by 
Messrs.  Brydges  and  Reynolds  on  the  directors  of  the 
company  in  England  on  account  of  the  loan  to  the 
Detroit  and  Milwaukee  Railway  Company,  whereas  no 
such  admsssion  has  been  made,  and  the  case  neither 
requires  it  to  be  admitted  nor  disputed,  that  the  appel- 
lants would  have  been  so  liable,  but  in  law  and  in  fact 
they  would  not  have  been  so  liable — and  in  so  far  as  any  statement, 
conclusion  imposing  a liability  on  the  appellants  is 
drawn  from  the  said  supposed  admission,  the  same  is 
erroneous,  and  not  supported  by  any  premises. 

' And  also — In  legalising  and  confirming  the  admission 
of  illegal  and  improper  evidence  on  the  trial  of  the  said 
cause,  as  specifically  pointed  out  in  the  rule  nisi  for  a 
new  trial. 

In  support  of  the  judgment  of  the  court  below,  the 
respondents  stated  and  set  forth  the  following  answers 
to  the  grounds  and  reasons  of  appeal. 

Answer  to  first  reason  assigned: 

There  was  abundant  evidence  deduced  at  the  trial  of 
this  case  to  sustain  the  action  of  the  respondents 
against  the  appellants,  and  this  was  properly  sub- 
mitted for  the  determination  of  the  jury. 

Answers  to  second  reason  assigned: 

1. — The  objection  taken  on  the  second  reason  of  the 
38  VOL.  II. 
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appellants  is  not  open  to  them  on  the  present 
appeal,  inasmuch  as  such  objection  was  not  taken 
in  the  rule  nisi  of  the  appellants  obtained  by  them 
in  the  Court  of  Queen’s  Bench,  and  the  appel- 
lants are  confined  in  their  appeal  strictly  to  the 
terms  of  their  said  rule  nisi. 

2. — If  such  an  objection  be  open  to  the  appellants,  the 
respondents  contend  that  the  moneys  advanced  by 
them  to  the  appellants  for  the  purposes  alleged, 
were  and  are  in  point  of  law  recoverable  from  the 
appellants  upon  the  following  grounds  (amongst 
others  :) 

{a)  The  application  of  such  moneys  by  the  appellants 
was  not  ultra  vires  of  the  appellants’  charter  and 
illegal. 

{h)  The  respondents  had  no  notice  of  such  alleged 
improper  and  illegal  application  of  the  said  moneys. 

{e)  The  respondents  were  entitled  to  presume  that  the 
application  of  the  said  moneys  by  the  appellants 
was  for  a proper  purpose. 

[d)  The  appellants  having  received  and  used  the  moneys 
of  the  respondents,  cannot  be  allowed  to  raise  an 
objection  of  this  nature. 

{e)  The  principle  of  in  'pari  delicto  is  not  applicable. 

(/)  The  appellants,  although  a corporation,  have  power 
and  capacity  to  do  wrong,  like  a natural  person, 
and  they  may  in  their  contracts  and  dealings 
exceed  the  limits  of  their  charter,  and  when  they 
do  so  they  cannot  claim  exemption  from  liability 
on  the  mere  ground  that  they  have  thus  so  acted. 

[g)  Further,  the  appellants  as  a corporation  may  have 
no  right  to  violate  their  charter,  but  they  have 
capacity  to  do  so,  and  to  be  bound  by  their  acts, 
when  a repudiation  of  such  acts  would  result  in 
manifest  injustice  to  third  parties  like  the  respond- 
ents. 

(Ji)  Further,  a corporation  is  more  than  agent  of  the 
shareholders,  it  is  clothed  with  the  legal  title  to  the 
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property  or  funds  which  represent  the  capital  of  1864. 
the  corporation,  in  trust,  however,  for  the  share-  ^ 

holders,  who  are  the  beneficial  owners,  and  like  Jaii way  c“ 
other  trustees,  it  is  possible  for  the  corporation  to  co„j^;rciai 
deal  with  its  funds  and  property  in  a manner  and  Bank, 
for  purposes  not  authorised  by  or  beyond  the  limits 
of  the  charter  of  incorporation,  and  to  be  bound  by 
such  dealings. 

(^)  Further,  the  objection  of  ultra  vires^  in  the  proper 
acceptation  of  the  term,  imports  not  that  the 
appellants  as  a corporation  could  not  and  did  not 
in  fact  enter  upon  the  unauthorised  act,  but  that 
they  ought  not  to  have  entered  upon  it ; and  this 
defence  therefore  necessarily  rests  upon  the  violation 
of  trust  or  duty  toward  the  shareholders,  and  is  not 
to  be  entertained  when  it  would  work  a greater 
wrong  to  third  parties — such  as  the  respondents, 
who  have  dealt  hona  fide  with  the  corporation,  and 
still  less  would  such  a defence  be  open  when 
the  shareholders,  by  contract  or  otherwise,  have 
acquiesced  in  or  sanctioned  such  dealings,  or  when 
they  have  derived  the  benefit  thereof,  as  in  the 

present  case.  statement, 

{h)  The  appellants,  who  have  received  the  consideration 
and  benefit  of  the  alleged  unauthorised  contract, 
cannot  be  allowed  to  disafiirm  it,  unless  they  make 
restitution  or  a return  of  the  consideration;  and  so 
long  as  the  appellants  retain  this,  it  is  a rule  of 
common  honesty  that  they  should  re-pay  the  moneys 
advanced  to  secure  this  benefit. 

(Q  Further,  the  objection  of  ultra  vires  with  respect 
to  the  dealings  of  corporations  like  the  appellants, 
only  applies  to  such  as  are  clearly  in  excess  of  their 
rightful  powers,  and  if  any  vote  or  proceeding 
of  the  shareholders  can  make  such  rightful,  then 
the  defendants  are  entitled  to  assume  that  such 
vote  or  proceeding  was  duly  had  before  the  deal- 
ings in  question  were  entered  upon. 

{m)  Further,  the  statutes  relating  to  the  appellants, 
and  particularly  the  acts  10  Vic.,  ch.  99,  and  22 
Vic.,  ch.  116,  give  the  appellants  power,  and  they 
are  permitted  to  borrow  and  expend  moneys  in  con- 
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nection  with  railways  in  the  United  States  of 
America,  and  the  mere  circumstance  that  the  moneys 
advanced  by  the  respondents  to  the  appellants  were 
expended  by  them  for  the  purposes  of  the  Detroit 
and  Milivauhee  Railway  Company ^ (which  is  the 
extent  only  to  which  this  objection  of  the  appellants 
goes,  and  to  which  they  must  be  confined,)  is  not 
sufficient  to  show  any  excess  of  the'statutory  powers 
of  the  appellants. 


{n)  Further,  any  expenditure  of  the  appellants  for  the 
purposes  of  the  Detroit  and  Milwaukee  Railway 
Company,  and  coming  within  the  authority  of  the 
Statute  22  Vic.,  ch.  116,  is  lawful,  and  within  the 
competency  of  the  appellants  as  a corporation, 
equally  with  the  ordinary  expenditure  of  the  appel- 
lants for  any  of  its  purposes  ; and  it  is  not  objected 
by  the  appellants  that  a resolution  of  the  sharehol- 
ders was  any  condition  precedent  to  the  exercise  of 
this  power,  and  that  such  objection,  if  otherwise 
valid,  cannot  be  raised  on  this  appeal. 

statement  transaction  in  question  is  not  illegal  in  any 

sense  of  the  maxim  ex  turpi  causa  non  oritur  actio, 
for  with  reference  to  that  principle,  the  transaction 
is  judged  of  by  its  quality  and  does  not  depend  on 
the  competency  or  capacity  of  the  person  who  may 
enter  upon  it : any  principle  of  law  applicable  to 
cases  coming  within  that  maxim  cannot  therefore 
apply  to  the  present. 

Answers  to  third  reason  assigned : 

1.  — The  third  ground  on  which  the  appellants  rely  for 

a nonsuit  was  not  taken  by  their  rule  nisi  in  the 
Court  of  Queen’s  Bench,  and  the  respondents  rely 
on  this  as  an  answer  to  the  aforesaid  reason  of  the 
appellants. 

2,  — If  such  an  objection  be  open  to  the  appellants,  the 

respondents  shew  that  it  was  unnecessary  for  their 
recovery  in  the  action  in  question  to  establish  that 
the  moneys  advanced  by  them  to  the  appellants 
were  within  the  amount  of  any  loan  or  loans 
authorised  by  the  shareholders  of  the  appellants’ 
corporation  ; or  that  such  moneys  were  applied  in 
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providing  proper  connections,  or  in  promoting  the 
traffic  of  the  appellants  with  the  Detroit  and  Mil- 
waukee Railway  Company. 


1864. 


Qt.  Western 
Railway  Co. 
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8. — The  respondents  also  refer,  in  connection  with  this  Rank, 
objection  of  the  appellants,  to  the  preceding  answers 
of  the  respondents,  and  rely  on  such  of  them  as  are 
applicable. 


4. — Further,  that  this  objection  forms  no  ground  of 
nonsuit,  inasmuch  as  material  questions  of  fact 
are  involved  in  the  consideration  thereof,  and 
which  questions  are  solely  for  the  determination 
of  the  jury. 


5.  — Further,  that  the  respondents  were  not  bound  to 

ascertain  the  extent  of  any  loan  or  loans  authorised 
by  the  shareholders  of  the  appellants’  corporation ; 
nor  whether  the  same  were  exceeded  by  the  corpo- 
ration ; nor  whether  the  advances  of  the  respondents 
were  applied  by  the  appellants  for  the  purposes 
literally  or  strictly  within  the  resolutions  which 
authorised  such  loans. 

statement. 

6.  — Further,  that  if  such  a consideration  was  material 

in  the  present  action,  it  was  incumbent  on  the 
appellants,  and  the  onus  was  on  them,  to  prove  the 
extent  of  the  authorised  loans  of  the  shareholders 
of  appellants’  corporation,  and  the  application  by 
the  appellants  of  the  moneys  advanced  by  the 
respondents  for  purposes  alleged  to  be  essentially 
different. 

Answers  to  fourth  reason  assigned  : 

1.  — This  fourth  ground  of  nonsuit  was  not  taken  by  the 

appellants  by  their  rule  nisi  in  the  Court  of  Queen’s 
Bench,  and  the  appellants  are  therefore  precluded 
in  this  appeal  from  raising  any  such  objection  to 
the  respondents’  recovery  in  the  said  action,  and 
the  respondents  rely  on  this  as  a complete  answer 
to  such  fourth  objection  of  the  appellants. 

2.  — If,  however,  such  objection  of  the  appellants  can 

now  be  entertained,  the  respondents  shew  that  the 
statutes  relating  to  the  appellants,  and  conferring 
on  them  powers  for  borrowing  moneys  by  bond  or 
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debentures  under  their  corporate  seal,  do  not  pre- 
clude the  appellants  from  borrowing  otherwise  or 
in  any  other  manner. 

Further,  that  this  objection  of  the  appellants  cannot 
prevail  when  they  have  actually  received,  used  and 
derived  the  benefit  of  the  moneys  lent  to  them  by 
the  respondents,  and  now  sought  to  be  recovered 
back. 

Answer 8 to  the  fifth  reason  assigned: 

1.  — This  fifth  reason  or  ground  of  nonsuit  was  not  taken 

by  the  appellants  in  their  rule  nisi  in  the  Court  of 
Queen’s  Bench,  and  the  appellants  cannot  therefore 
be  allowed'to  raise  such  objection  on  this  appeal. 

2.  — If  such  an  objection  be  now  open  to  the  appellants, 

which  the  respondents  deny,  then  the  respondents 
shew  that  under  the  circumstances  of  the  present 
case  there  is  no  ground  for  the  distinction  attempted 
to  be  herein  drawn  by  the  appellants  as  to  matters 
out  of  the  usual  scope  and  power  of  the  appellants, 
and  therefore  requiring  to  be  evidenced  by  the  cor- 
porate seal ; and  that  even  if  there  is  any  such 
distinction  in  point  of  law,  which  these  respondents 
deny,  the  principle  thereof  is  not  applicable  where 
the  consideration  has  been  executed  by  the  respon- 
dents and  the  benefit  received  by  the  appellants. 

Answers  to  sixth  reason  assigned : 

1.  — The  appellants  were  authorised  to  borrow  moneys — 

Firstly,  as  incidental  to  the  objects  of  their  incor- 
poration and  the  trading  nature  of  their  business  ; 
and  this  is  fully  apparent  from  the  matters  in 
evidence  at  the  trial  of  this  action.  Secondly,  the 
statutes  relating  to  the  said  company,  and  especially 
the  act  16  Vie.,  ch.  99,  confer  expressly  or  by 
necessary  implication  upon  the  appellants  the  power 
to  borrow. 

2.  — Further,  the  respondents  rely  on  their  answers  given 

to  preceding  reasons,  so  far  as  applicable,  as  a 
further  answer  to  this  ground  of  nonsuit. 

Answers  to  seventh  reason  assigned  : 

1. — The  seventh  ground  of  nonsuit  was  not  taken  by 
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the  appellants,  in  their  rule  nisi  in  the  Court  of  1864. 
Queen’s  Bench,  and  they  cannot  now  rely  thereon, '' — v — ' 
and  the  respondents  claim  the  benefit  of  this  Raiiway*co“ 

Comm;rcial 

Bank. 

2. — If  such  ground  is  now  open  to  the  appellants,  the 
respondents  shew  that  the  question,  who  were  the 
primary  or  principal  debtors  to  the  respondents  in 
respect  of  the  moneys  sought  to  be  recovered  in 
this  action,  was  purely  a question  for  the  jury  to 
determine  ; and  that  the  circumstances  alleged  in 
this  seventh  reason  of  the  appellants,  if  such  did 
exist,  which  the  respondents  deny,  were  merely 
items  or  pieces  of  evidence  to  be  submitted  to  the 
jury,  and  were  and  are  not  conclusive  between  the 
parties,  and  cannot  in  any  manner  form  a ground 
of  nonsuit. 

Answers  to  eighth  reason  assigned: 

1.  — This  eighth  ground  of  nonsuit  was  not  taken  by 

the  appellants  in  their  rule  nisi  in  the  Court  of 
Queen’s  Bench,  and  they  are  now  precluded  from 
raising  the  same,  and  the  respondents  rely  upon  statement, 
this  as  a sufficient  answer  to  this  reason  as- 
signed. 

2.  — If  such  , point  is  now  open  to  the  appellants,  the 

respondents  show  that  the  alleged  circumstances 
therein  stated,  even  if  true,  which  the  respondents 
deny,  afford  no  ground  for  nonsuit.  That  such 
circumstances  would  be  proper  for  the  jury  to  con- 
sider, if  the  appellants  admitted  that  the  advances 
in  question  were  originally  to  the  appellants,  but 
that  afterwards,  and  in  pursuance  of  some  new 
arrangement,  the  advances  were  to  the  Detroit  and 
Milwaukee  Railway  Company  upon  its  own  credit ; 
whereas  on  the  contray,  there  was  no  evidence,  to 
shew  that  the  character  of  the  utterances  of  the 
respondents,  and  set  forth  in  the  particulars  of  their 
demand,  was  ever  changed  from  the  first  opening 
of  the  account  to  the  conclusion  of  it. 

Ansivers  to  the  ninth  reason  assigned: 

I.-— This  mnth  ground  of  nonsuit  was  not  taken  by  the 
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appellants  in  their  rule  nisi  in  the  Court  of  Queen’s 
Bench,  and  they  are  therefore  precluded  from  now 
raising  the  same,  and  the  respondents  rely  on  this 
objection  as  an  answer  thereto. 

2. — If  such  objection  be  open  to  the  appellants,  the 
respondents  show  that  it  forms  no  ground  of  non- 
suit. That  such  letter  was  not  conclusive  evidence 
to  shew  that  the  Detroit  and  Milwaukee  Railway 
Company,  and  not  the  appellants,  Tvere  the  prin- 
cipal debtors  to  the  respondents ; but  on  the  con- 
trary, the  said  letter  in  its  terms,  and  the  true 
construction  to  be  placed  thereon,  was  a confirm- 
ation in  writing  of  the  direct  liability  of  the 
appellants  to  the  respondents ; and  in  any  view 
thereof  such  letter  was  and  is  only  one  of  a number 
of  pieces  or  items  of  evidence  to  be  submitted  to 
the  jury  in  its  determination  of  the  question,  who 
were  the  principal  debtors. 

Answers  to  tenth  reason  assigned: 

1.  — This  tenth  ground  of  nonsuit  is  not  taken  by  the 

appellants  in  their  rule  nisi  in  the  Court  of  Queen’s 
Bench,  and  it  is  not  competent  for  the  appellants 
to  rely  thereon  in  this  appeal,  and  the  respondents 
claim  the  benefit  of  this  objection  thereto. 

2.  — If  such  reason  be  now  open  to  the  appellants,  then 

the  respondents  show  that  the  matters  therein 
alleged,  even  if  true,  which  the  respondents  deny, 
cannot  form  any  reasons  or  grounds  of  nonsuit ; 
that  such  matters  at  the  utmost  are  merely  circum- 
stances from  which  the  court  or  jury  might  infer  a 
want  of  authority  on  the  part  of  Messrs.  Brydges 
and  Reynolds,  but  any  inference  of  such  a nature 
could  be,  and  was  in  fact  counterbalanced  by 
express  evidence  of  authority  to  bind  the  appellants 
with  reference  to  the  transactions  in  question ; 
moreover,  the  respondents  were  not  bound  to  have 
regard  to  the  form  but  to^  the  real  character  of  the 
transaction ; and  it  w^as  to  suit  the  convenience  of 
the  appellants  that  the  form  of  cheque  referred  to 
was  used  in  their  behalf. 

Answers  to  eleventh  reason  assigned  : 

1. — This  eleventh  reason  for  a nonsuit  is  not  open  to 
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the  appellants,  inasmuch  as  it  has  not  been  raised 
by  their  rule  nisi  in  the  Court  of  Queen’s  Bench, 
and  the  respondents  claim  the  benefit  of  this 
objection. 
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2. — If  such  reason  for  a nonsuit  be  open  to  the  appellants 
the  respondents  contend  that  it  forms  no  ground  of 
nonsuit ; it  is  merely  a question  of  the  authority  of 
Brydges  and  Reynolds  to  bind  the  appellants,  and 
that  is  a mixed  question  of  law  and  fact,  and  proper 
to  be  submitted  to  the  jury ; and  there  was  sufficient 
evidence  to  be  submitted. 


3. — If  the  ground  taken  be,  that  Brydges  and  Reynolds 
could  not  legally  enter  into  a contract  with  the 
respondents  to  open  an  account  for  the  transaction 
of  the  business  of  another  company  than  the 
appellants,  however  fully  authorised  by  the  appel- 
lants in  that  behalf,  this  objection  is  simply  then 
to  the  effect  that  the  appellants  themselves  could 
not  have  opened  such  account,  and  is  a repetition 
of  previous  reasons  for  a nonsuit,  which  the  re- 
spondents have  already  fully  answered. 

statement. 

Answers  to  twelfth,  reason  assigned : 

1.  — This  twelfth  reason  for  a nonsuit  was  not  raised  by 

the  appellants  under  their  rule  nisi  in  the  Court  of 
Queen’s  Bench,  and  it  is  not  now  open  to  them  to 
do  so,  and  the  respondents  claim  the  benefit  of  this 
objection. 

2.  — If  such  ground  of  nonsuit  be  open  to  the  appellants, 

the  respondents  show  that  the  matters  above 
alleged,  if  true,  which  the  respondents  deny,  form 
no  ground  of  nonsuit ; it  is  merely  a question  of 
authority,  and  proper  to  be  submitted  to  the  jury, 
and  the  respondents  rely  upon  their  answers  to  the 
preceding  reasons  as  also  applicable  hereto. 

Answers  to  thirteenth  reason  assigned : 

1. — This  thirteenth  ground  of  nonsuit  is  not  open  to  the 
appellants  to  raise  under  their  rule  nisi  in  the 
Court  of  Queen’s  Bench,  and  it  is  not  therefore 
any  proper  ground  or  reason  of  appeal,  and  the 
respondents  claim  the  benefit  of  this  objection. 
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2.— If  sucli  reason  be  open  to  the  appellants  then  the 
respondents  show  that  the  said  alleged  matters,  even 
if  true,  which  the  respondents  deny,  form  no  ground 
of  nonsuit;  such  alleged  matters  form  no  legal 
objection  to  the  plaintiffs’  recovery  herein,  and  are 
only  proper  circumstances  to  be  submitted  to  the 
jury  in  connection  with  the  general  questions 
involved  in  the  present  action. 


Gieneral  Ansiver  of  respondents  to  first  branch  of  the 
appellants'  rule  which  relates  to  entering  a non- 
suit. 


1.  — The  respondents  show  that  the  appellants  are  pre- 

cluded in  their  appeal  from  raising  or  taking  any 
ground  of  nonsuit  which  was  not  taken  by  the  rule 
nisi  in  ’the  Court  of  Queen’s  Bench,  and  that  only 
such  grounds  raised  by  the  rule  nisi,  and  which  are 
now  taken  in  that  behalf,  can  he  urged  or  relied  on 
in  this  appeal. 

2.  — The  respondents  further  allege  that  there  is  nothing 

in  the  reasons  assigned  by  the  appellants  to  show 
that  the  Court  of  Queen’s  Bench  erred  or  were 
wrong  in  law  in  discharging  the  said  rule  nisi. 


TO  SECOND  BRANCH  OF  RULE  NISI. 

Answers  to  reasons  assigned  : 

1.  — The  respondents,  in  answer  to  the  reasons  of  the 

appellants,  as  to  that  branch  of  the  said  rule  nisi 
which  asks  for  a new  trial  submit  and  insist, 
that  no  appeal  lies  from  the  Court  of  Queen’s 
Bench  to  this  honourable  court  in  respect  to  any  of 
the  grounds  taken  in  the  aforesaid  branch  of  the 
said  rule  nisi,  and  the  respondents  therefore 
demand  that  such  appeal  be  hence  dismissed  with 
costs. 

2.  — The  respondents  further  submit  and  insist  that  this 

appeal  under  the  aforesaid  second  branch  of  the 
said  rule  nisi  is  upon  a matter  within  the  discretion 
of  the  court  of  Queen’s  Bench,  and  that  no  appeal 
lies  thereon,  and  the  respondents  therefore  demand 
that  said  appeal  be  hence  dismissed  with  costs. 
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8. — The  respondents  further  shew  that  the  alleged  non-  1864. 
direction  and  misdirection  of  the  learned  judge  'who  — v — ' 
tried  the  said  cause,  and  which  is  set  forth  in  the  Rahway^S! 
said  rule  nisi,  were  not  taken  or  raised  at  the  trial  Commercial 
of  this  cause  ; or  if  such  alleged  non-direction  and  Bank, 
misdirection,  or  any  part  thereof  respectively,  were 
so  taken,  such  objections  were  so  vaguely,  ambigu- 
ously, and  indistinctly  raised  by  the  appellants,  as  not 
to  afford  ground  for  a new  trial  on  that  account, 
and  the  respondents  rely  on  the  omission  of  the 
appellants  to  take  or  raise  such  objections  at  the 
trial,  or  the  insufficient  mode  in  which  any  of  the 
same  have  been  raised,  as  a further  answer  to  the 
said  appeal  on  this  ground. 

4.  — -The  respondents  also  shew  that  such  alleged  non- 

direction and  mis-direction  would  only  afford  ground 
for  a new  trial,  if  it  could  be  shown  by  the  appel- 
lants to  have  produced  a verdict  contrary  to  the 
weight  of  evidence  deduced  at  the  trial  of  this  cause  ; 
whereas,  on  the  contrary,  the  respondents  aver  that 
the  verdict  rendered,  at  the  trial  of  this  cause 
was  entirely  in  accordance  with  the  evidence  given 
thereat,  and  the  appellants  themselves  do  not  in  statement, 
their  said  rule  Qiisi  claim  any  relief  against  the 
said  verdict  as  being  against  the  weight  of  evidence. 

5.  — And  the  respondents  further  shew  that  relief  against 

the  verdict  on  such  alleged  non-direction  or  mis- 
direction, was  matter  of  discretion  for  the  Court  of 
Queen’s  Bench  to  determine,  and  is  not  matter  of 
appeal  which  this  court  can  or  will  entertain. 

6. — The  respondents  further  submit  and  insist  that  the 
appellants  are  confined  in  this  appeal  to  the  grounds 
set  forth  in  the  said  rule  nisi,  and  that  no  other 
ground  is  now  open  to  them,  and  further,  that  only 
such  of  the  said  grounds  set  forth  in  the  said  rule 
nisi  can  be  relied  upon  in  respect  of  which  specific 
reasons  of  appeal  are  now  assigned  by  the  appel- 
lants. 

T. — Without  waiving  the  benefit  of  this  objection,  the 
respondents  rely  on  the  matters  hereinbefore  set 
forth  by  them,  as  well  as  those  in  answer  to  the 
reasons  assigned  under  the  first  branch  of  the  rule 
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nisi^  as  a sufficient  answer  to  any  reason  of  appeal 
assigned  by  the  appellants,  or  relied  on  by  them 
in  support  of  the  aforesaid  second  branch  of  the 
said  rule  nisi, 

8.  — Without  waiver  of  any  of  the  aforesaid  objections, 

the  respondents  rely  upon  their  answers  hereinbe- 
fore contained  as  a sufficient  answer  to  so  much  of 
the  said  matters  of  appeal  as  relate  to  the  said 
verdict  being  contrary  to  law ; and  the  respondents 
further  insist  that  such  verdict  was  and  is  not  con- 
trary to  the  evidence  given  at  the  trial,  for  by 
reference  to  such  evidence  it  will  fully  appear  that 
the  respondents  ought  to  have  recovered,  as  in  fact 
they  did,  upon  the  said  evidence. 

9.  — (a)  The  respondents  insist  that  the  ground  of 

appeal,  based  on  the  alleged  decision  of  the  Court 
of  Queen’s  Bench,  as  to  the  borrowing  powers  of 
the  appellants,  is  not  open  to  the  appellants  under 
the  second  branch  of  their  said  rule  nisiy  and  they 
claim  the  benefit  of  this  objection. 

(6)  The  respondents  further  show,  if  such  objection 
be  open  to  the  appellants,  that  the  respondents 
• have  sufficiently  answered  the  same  in  their  answer 
to  the  sixth  reason  of  appeal  under  the  first  branch 
of  the  said  rule  nisi  of  the  appellants,  and  the  res- 
pondents crave  the  benefit  of  such  answers  the  same 
as  if  they  were  here  again  set  forth. 

10. — (a)  The  respondents  insist  that  the  appellants  can- 
not under  the  second  branch  of  their  said  rule  nisi 
raise  any  question  as  to  the  power  and  authority  of 
the  English  section  of  the  board  of  directors  of 
appellants’  company,  and  they  claim  the  benefit  of 
this  objection. 

(5)  The  respondents  further  aver  and  shew  that  the 
said  last  mentioned  matters  referred  to  as  a ground 
of  appeal  were  not  raised  or  taken  by  the  appel- 
lants at  the  trial  of  this  cause,  and  that  they  cannot 
now  rely  thereon. 

((?)  The  respondents  further  shew  that  the  matters 
assigned  in  the  above  reason  of  appeal  were  solely 
within  the  province  of  the  jury  to  determine  upon^ 
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after  tlie  proper  direction  in  that  behalf  in  law  from  1863. 
the  learned  judge  who  tried  the  said  cause,  and 
that  the  appellants  took  no  objection  at  the  said  K^i^y^co! 
trial  to  any  directions  of  the  said  judge  in  i*espect 
of  the  aforesaid  matters.  uank. 

[d)  The  respondents  further  aver  and  shew  that  there 
was  sufficient  legal  evidence  given  at  the  trial  of 
this  cause,  to  shew  that  Messrs.  Brydges  and  Bey-  , 
nolds  had  authority  to  open  the  account  in  question 
with  the  respondents,  so  as  to  bind  the  appellants. 

11.  — (a)  The  respondents  insist  that  the  ground  of 

appeal,  based  on  the  assumption  by  the  Court  of 
Queen’s  Bench,  that  the  respondents’  claim  was  for 
a balance  as  an  overdrawn  bank  account,  is  not 
open  to  the  appellants  under  the  second  branch  of 
said  rule  nisi^  and  they  claim  the  benefit  of  this 
objection. 

{h)  Without  waiver  of  such  objection,  the  respondents 
shew  that  the  matters  set  forth  in  this  reason  of 
appeal  were  not  raised  or  taken  by  the  appellants  statement, 
at  the  trial  of  this  cause,  and  that  the  appellants 
cannot  therefore  now  rely  thereon. 

(c)  The  respondents  further  shew  that  the  aforesaid 
matters  were  only  proper  for  the  consideration  of 
the  jury,  and  that  the  appellants  did  not  object  to 
any  ruling  of  the  learned  judge  at  the  trial  in  res- 
pect thereof. 

[d)  The  respondents  further  aver  as  the  fact  is,  that 
their  aforesaid  claim  was  for  a balance  due  on  an 
overdrawn  bank  account,  and  that  it  was  so  consid- 
ered equally  by  the  appellants  as  the  respondents 
at  the  trial  of  this  cause,  and  that  by  a reference 
to  the  evidence  in  this  cause  this  will  more  fully 
appear. 

12.  — [a)  The  respondents  insist  that  the  ground  of  ap- 

peal referring  to  the  laches  and  knowledge  of  the 
appellants  with  reference  to  the  advances  in  ques- 
tion, is.  not  open  to  the  appellants  under  the  second 
branch  of  their  said  rule  nisi^  and  they  claim  the 
benefit  of  this  objection. 
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(h)  Without  waiver  of  such  objection,  the  respondents 
show  that  the  matters  set  forth  in  this  reason  of 
appeal  were  not  raised  or  taken  by  the  appellants 
at  the  trial  of  this  cause,  and  that  the  appellants 
are  therefore  nov^"  precluded  from  relying  thereon. 

(c)  The  respondents  further  shew  that  the  aforesaid 
matters  were  only  proper  for  the  consideration  of 
the  jury,  and  that  no  objection  was  taken  to  the 
verdict  in  this  cause  in  the  Court  of  Queen’s  Bench 
in  respect  of  any  of  the  aforesaid  matters. 

(d)  The  respondents  further  aver  that  the  appellants 
had  full  notice  and  knowledge  of  the  advances  of 
the  respondents  sought  to  be  recovered  in  the  said 
action ; and  that  the  evidence  given  at  the  trial  of 
this  cause  shows  this  sufficiently  as  by  reference  to 
such  evidence  will  more  fully  appear. 

13.  — (a)  The  respondents  insist  that  the  ground  of 
appeal  relating  to  the  advances  of  the  respondents 
beyond  an  alleged  amount  voted  by  the  sharehold- 
ers, is  not  open  to  the  appellants  under  their  said 
rule  nisi,  and  the  respondents  claim  the  benefit  of 
this  objection. 

(b)  Without  waiver  of  such  objection,  the  respondents 
shew  that  the  matters  set  forth  in  this  reason  of 
appeal  were  not  raised  or  taken  at  the  trial  of  this 
cause,  nor  in  the  Court  of  Queen’s  Bench,  and  that 
the  appellants  are  therefore  now  precluded  from 
relying  thereon. 

14.  — (a)  The  respondents  insist  that  the  ground  of 
appeal  relating  to  the  power  of  appellants  to  use 
their  funds  for  the  purposes  of  a foreign  company, 
is  not  open  to  the  appellants  under  their  said  rule 
nisi,  and  they  claim  the  benefit  of  this  objection. 

^ (h)  Without  waiver  of  such  objection,  the  respondents 
rely,  by  way  of  answer,  to  the  aforesaid  reason  of 
appellants,  on  the  previous  answers  of  respondents 
to  similar  reasons  of  the  said  appellants,  and  they 
claim  the  same  benefit  from  such  answers  as  if  the 
matters  thereof  were  now  again  set  forth. 
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15.  — [a)  The  respondents  insist  that  the  ground  of  ap-  1863. 

peal  relating  to  the  circumstance  that  certain  of  . 

the  directors  of  the  appellants’  company  were  also  R^iiwaf Sf. 
directors  of  the  Detroit  and  Milwaukee  Railway 
Company,  is  not  open  to  the  appellants  under  their  Bank, 
said  rule  nisi,  and  they  claim  the  benefit  of  this 
objection. 

{h)  Without  waiver  thereof,  the  respondents  shew  that 
the  matters  in'  the  said  reason  set^forth  were  not 
raised  or  taken  at  the  trial  of  this  cause,  and  that 
the  learned  judge  who  tried  the  said  cause,  and  the 
Court  of  Queen’s  Bench,  did  not  assume  the  said 
matters  to  be,  as  erroneously  alleged,  in  the  afore- 
said reason  of  the  appellants. 

16.  — [a)  The  respondents  insist  that  the  ground  of  ap- 

peal relating  to  an  alleged  determination  of  the 
Court  of  Queen’s  Bench,  that  the  two  corporations 
could  be  liable  as  principal  debtors,  is  not  open  to 
the  appellants  under  their  said  rule  nisi,  and  the 
repondents  claim  the  benefit  of  this  objection. 

statement. 

{h)  Without  waiver  thereof,  the  respondents  shew  that 
the  matters  set  forth  in  the  aforesaid  reason  were 
not  taken  or  raised  at  the  trial  of  this  cause  as  any 
objection  to  the  respondents’  recovery  therein. 

(c)  The  respondents  further  shew  that  it  was  not  so 
determined  by  the  learned  judge  who  tried  this 
cause  at  the  trial  thereof,  nor  by  the  Court  of 
Queen’s  Bench,  as  is  in  the  aforesaid  reason  of  the 
appellants  erroneously  alleged. 

« 

17.  — {a)  The  respondents  insist  that  the  ground  of  ap- 

peal relating  to  an  alleged  parol  undertaking  of 
Brydges  and  Reynolds,  to  provide  exchange  on 
England  to  cover  the  advances  of  respondents,  is 
not  open  to  the  appellants  under  their  said  rule 
nisi,  and  the  respondents  claim  the  benefit  of  this 
objection. 

(h)  Without  any  waiver  of  such  objection,  the  respon- 
dents shew  that  the  matters  set  forth  in  the  aforesaid 
reason  were  not  taken  or  raised  at  the  trial  of  this 
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cause,  and  the  appellants  are  precluded  from  rely- 
ing thereon. 

(c?)  The  respondents  further  shew  that  the  matters  in 
the  said  reason  alleged  were  only  proper  to  be  sub- 
mitted to  the  determination  of  the  jury  on  the  gen- 
eral question  of  the  authority  of  Brydges  and 
Reynolds  to  bind  the  defendants,  under  such  ruling 
of  the  learned  judge  at  the  trial  as  would  be  proper 
in  that  behalf,  and  that  the  appellants  at  the  trial 
of  this  cause  did  not  object  to  any  ruling  of  the  said 
judge  in  that  behalf,  nor  did  the  appellants  raise 
any  objection  thereto  ; and  the  appellants  are  now 
precluded  from  relying  on  any  of  the  aforesaid 
matters  as  a reason  of  appeal  herein.* 

18.  — (g)  The  respondents  insist  that  the  ground  of  ap- 

peal relating  to  an  alleged  assumption  by  the  Court 
of'  Queen’s  Bench,  that  the  appellants  would  be 
liable  for  exchange  drawn  by  Brydges  and  Rey- 
nolds on  England,  is  not  open  to  the  appellants 
under  their  said  rule  and  the  respondents 
claim  the  benefit  of  this  objection. 

(b)  Without  waiver  thereof,  the  respondents  show  that 
the  matters  in  the  aforesaid  reason  set  forth  were 
proper  for  the  consideration  of  the  jury  at  the  trial 
of  this  cause,  subject  to  the  ruling  in  that  behalf  of 
the  learned  judge  who  tried  the  said  cause,  and 
that  the  appellants  at  the  trial  of  this  cause  did  . not 
object  to  any  ruling  of  the  said  judge  in  that  behalf, 
nor  did  the  respondents  or  the  appellants  require 
any  ruling  of  the  learned  judge  therein  ; as  upon  the 
general  question  submitted  to  the  jury,  and  in  issue 
between  the  said  parties,  the  question  whether  the 
appellants  were  or  were  not  in  point  of  law  liable 
on  the  said  bills  of  exchange  (as  such)  was  imma- 
terial. 

19.  — ig)  Without  waiver  of  the  several  objections  of  the 

respondents  to  so  much  of  the  said  rule  nisi  as 
seeks  a new  trial  for  the  admission  of  illegal  and 
improper  evidence,  upon  the  ground  that  such  ob- 
jections are  not  the  subject  of  appeal  in  this  hon- 
ourable court ; the  respondents  further  shew  that 
said  alleged  improper  evidence  was  not  sufficiently 
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objected  to  at  the  trial  of  this  cause,  and  that  the  1864. 
appellants  did  not  during  the  said  trial  require  or  ^ 

desire  from  the  learned  judge,  who  tried  the  said 
cause,  any  specific  or  express,  or  any  ruling  with 
respect  to  such  evidence.  Bank. 

(5)  The  respondents  further  show,  as  the  fact  is,  and 
will  appear  by  the  procedings  at  the  said  trial,  that 
the  appellants  waived  and  abandoned  any  objections 
raised  by  them  to  such  evidence  or  the  admissibility 
thererof. 

(c)  The  respondents  further  show  that  the  appellants 
made  use  of  the  said  evidence,  in  the  said  rule  nisi 
alleged  to  be  inadmissible,  on  their  own  behalf,  and 
in  examining  and  cross-examining  witnesses  thereon, 
and  they  cannot  therefore  now  object  thereto. 

The  respondents  further  show  that  the  said  evidence 
was  proper  and  admissible,  and  that  any  ruling  of 
the  learned  judge  in  that  behalf  was  correct  in 
point  of  law,  and  that  the  judgment  of  the  Court  of 
Queen’s  Bench  in  that  behalf  was  and  is  correct 
and  in  no  respect  erroneous,  or  liable  to  be  reversed 
by  this  honourable  court. 

The  respondents  further  submit  and  insist,  that  the 
judgment  of  the  court  of  Queen’s  Bench  upon  the 
said  rule  nisi,  that  the  matter  therein  contaiiied, 
and  the  reasons  given  by  the  said  court,  were  and 
are  correct  in  law,  and  that  the  appellants  have 
raised  no  valid  grounds  of  appeal  thereto,  and  that 
this  appeal  should  be  dismissed  with  costs. 

Mr.  M.  Q.  Cameron,  Q.  C.,  Mr.  Irving,.  Q.  C.,  Mr. 

Iloaf,  and  Mr.  Anderson  for  the  appellants. 


Mr.  J.  II.  Cameron,  Q.  C.,  Mr.  Calt,  Q.  C.,  and  Mr. 
A,  Crooks,  Q.  C.,  for  the  respondents. 

The  points  relied  on  by  counsel  appear  sufficiently  in 
the  reasons  assigned  by  the  parties  respectively ; and 
the  principal  authorities  cited  appear  in  the  report  of  the 
case  in  the  court  below. 

40 
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1864.  Vankoughnet,  C. — The  facts  in  this  case,  so  far  as 
they  are  of  any  importance,  are  sufficiently  set  forth  in 
Railway  Co.  the  judgment  delivered  by  my  brother  Hagarty  in  the 
Commercial  court  bclow,  and  I need  now  mention  only  such  of  them 
as  will  render  plain  the  reasons  for  the  decision  at  which 
we  have  arrived.  The  appellants  were  incorporated  as  a 
company  to  construct  and  maintain  a railway  in  Canada. 
The  third  section  of  the  act  16  Victoria,  chapter  3, 
relating  to  the  company,  after  reciting  “for  the  avoid- 
ance of  doubt,”  declares  and  enacts,  “ that  the  company 
have  had  and  shall  have  power  and  authority  to  borrow 
money  from  time  to  time  for  making  and  completing, 
maintaining  and  w^orking,  the  railway  as  they  might  or 
may  think  advisable,  and  to  pledge  the  lands,  tolls, 
revenues,  and  other  property  of  the  company,  for  the 
due  payment  thereof,  and  might  and  may  make  the 
bonds  or  debentures  issued  by  the  company  for  securing 
the  payment  of  any  sums  so  borrowed,  or  to  be  bor- 
rowed, convertible  into  stock  of  the  company  on  the 
Judgment,  temis  and  conditions  expressed  or  to  be  expressed  in 
such  bonds  or  debentures,  or  in  the  by-laws  of  the  com- 
pany, and  might  and  may  insert  in  any  bonds  or 
debentures  issued,  or  to  be  issued  by  them,  such  terms 
and  conditions  of  any  kind  whatsoever  as  they  might 
or  may  think  most  for  the  advantage  of  the  said 
company.”  This,  with  the  limitation  prescribed  by  the 
4th  section  of  22  Victoria,  chapter  116,  is  the  only 
provision  of  law  which  I can  find  that  authorises  the 
Great  Western  Railway  Company  to  borrow  money ; 
and,  as  will  be  seen  from  it,  such  borrowing  is  for 
the  purposes  proper  of  the  company.  The  company 
conceiving  that  the  Detroit  and  Milwaukee  Railway 
• running  through  the  State  of  Michigan,  and  separated 
by  the  Detroit  River  from  the  extreme  western  terminus 
of  the  Great  Western  Railway  would  be  an  important 
feeder  to  it,  and  a most  important  connection  in  its 
business  with  the  Western  States,  resolved  upon  advan- 
cing money  for  the  completion  of  that  line  of  road  and 
its  effective  working ; and,  accordingly,  at  a general 
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meeting  of  the  proprietors  of  the  Great  Western  Rail-  1863. 
way  Compan3^  held  in  London,  England,  on  the  1st 
Octobei;,  1857,  and  at  a meeting  held  at  the  company’s  Raiiw^ay  co. 
office  in  Hamilton,  Canada,  on  the  2nd  of  November,  Commercial 
1857,  it  was  resolved,  “ That  the  directors  be  autho- 
rised to  advance  to  the  Detroit  and  Milwaukee  Railway 
Company,  such  an  amount  not  exceeding  X150,000 
sterling  as  may  be  necessary  to  ensure  the  completion 
of  the  railway  across  Michigan  in  connection  with  the 
Great  Western  Railway  of  Canada  ; such  advance  being 
made  as  a temporary  loan,  and  on  sufficient  security ; 
the  expenditure  of  the  same  being  subject  to  the 
control  of  the  Great  Western  Railway  Company.” 

That  the  Gr^at  Western  Railway  Company  had,  at  the 
time  of  the  passing  of  this  resolution,  no  right  or  power 
to  appropriate  their  funds  to  such  a loan  or  to  borrow 
money  to  effect  it,  I think,  no  one  will  dispute.  They 
were  not  empowered  by  the  legislature  to  appropriate, 
any  portion  of  their  capital  and  stock,  or  funds  to  sus- 
tain a railway  or  any  enterprise  in  a foreign  country  or  judo-ment. 
beyond  the  limits  of  their  own  road ; and,  for  the 
purposes  of  their  railway  only,  were  they  authorised  to 
borrow  at  all.  I think  also  it  cannot  be  doubted  that 
any  one  contracting  with  them  to  advance  money  to  the 
Detroit  and  Milwaukee  Railway  on  the  strength  of 
such  a resolution,  or  of  any  guarantee  or  contract  that 
might  have  been  made  under  it,  could  never  have 
held  the  Great  Western  Railway  Company  responsible 
for  such  advance  if  made.  Were  the  subject  otherwise 
open  to  doubt,  I think  the  statute  22  Victoria,  chapter 
116,  section  11,  removes  it : for  there,  all  parties,  as 
also  the  legislature,  seem  to  have  considered  that  an 
act  of  parliament  was  required  to  legalise  the  advance 
which  had  been  made  under  the  resolution  referred  to. 

That  section  is  in  the  following  words : 

‘‘And  whereas  the  Great  Western  Railway  Company, 
in  order  to  form  connections  with  railways  in  the  United 
States  of  America,  has  to  lay  down  its  rails  out  of  the 
province  of  Canada,  and  to  provide  facilities  at  stations 
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1864.  and  otherwise,  for  consolidating  its  traffic ; therefore  the 
' Great  Western  Railway  Company  shall  have  full  power 
authority  to  use  its  funds,  by  w^ay  of  loan  or  other- 
wise, in  providing  proper  connections,  and  in  promoting 
its  traffic  with  railways  in  the  United  States  of  North 
America,  provided  that  no  such  expenditure  shall  be 
incurred  unless  sanctioned  by  a vote  to  that  end  of  two- 
thirds  of  the  shareholders  voting  in  person  or  by  proxy 
at  a general  meeting  of  the  shareholders  specially  called 
for  that  purpose  ; provided  always,  that  the  power 
hereby  granted  shall  not  be  construed  so  as  to  prevent 
any  other  railway  company  from  using  its  funds  in  pro- 
viding the  same  connections,  and  promoting  its  traffic 
with  railways  in  the  said  United  States  ; and  provided 
also,  that  whenever  any  other  railway  company  shall 
desire  to  make  such  connections,  the  said  Gfreat  Western 
Railway  Company  shall  be  bound  to  assent  to  the  same 
on  equitable  and  reasonable  terms  ; and  provided  further, 
that  the  loan  of  seven  hundred  and  fifty  thousand  dol- 
lars already  made  by  the  said  Company  to  the  Detroit 
and  Milwaukee  Railway  Company  is  hereby  declared  to 
be  lawful.” 


Judgment. 

It  will  be  observed  that  while  authority  is  thus  given 
to  lend  money,  no  authority  is  given  to  borrow  money 
for  the  purpose  of  lending  or  otherwise,  and  this  is  a 
most  important  distinction  in  my  view.  It  is  one  thing 
to  authorise  a company  to  lend  out  of  its  own  funds,  but 
it  is  quite  another  thing  to  enable  it  to  go  beyond  these 
and  the  amount  of  its  authorised  capital  stock,  and 
encumber  the  undertaking  with  a load  of  debt  which 
may  utterly  paralyze  it  and  render  it  worthless  to  the 
stockholders  and  useless  to  the  public,  whose  interests 
in  such  enterprises  have  a large  part  in  legislative 
consideration.  There  are  certain  trading  concerns, 
incorporated  or  not  incorporated,  the  nature  of  whose 
business  assumes,  nay  even  requires,  that  they  shall 
become  borrowers  or  holders  of  moneys  from  others,  at 
interest,  or  not,  as  may  be  agreed  upon : and  in  such 
cases  authority  in  them  to  that  end  is  implied.  But 
when  a company  is  authorised  to  raise  among  subscribers 
to  its  stock  a certain  sum  of  money  and  therewith  to 
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build  a road,  I am  not  aware  of,  nor  have  we  been  1864. 
referred  to,  any  authority  which  decides  that  they  need 
not  by  such  subscription  to  stock  procure  the  necessary  i^^iiway  co. 
funds,  hut  .that,  without  any  legislative  sanction  therefor, 
they  may  borrow  money  for  the  purpose.  If  then  the 
company  could  not  without  express  authority,  borrow 
money  to  build  its  own  road,  could  it  borrow  money  to 
build  a road  for  some  one  else  ? The  statement  of  the 
proposition  carries  with  it  the  answer.  While  we  must, 

I think,  treat  the  first  loan  of  £150,000  sterling,  to  be 
the  loan  of  $750,000  referred  to  in  the  statute  of  22 
Victoria,  and  ratified  by  it,  it  would  not  necessarily 
follow  that  the  borrowing  of  it  from  the  respondents  was 
thereby  justified.  We  cannot  assume  that  the  legislature 
knew  how  the  loan  had  been  elfected,  or  that  it  had  been 
obtained  otherwise  than  put  of  the  surplus  funds  of  the 
company.  It  has  been  argued  that  the  powers  to  borrow 
given  to  the  company  by  the  statute  of  16  Victoria, 
enable  the  company  to  borrow  money  with  which  to  m^ake 
the  loans  authorised  by  the  11th  section  of  22  Victoria,  judgment, 
chapter  116.  In  my  own  opinion  this  is  not  so,  though 
1 believe  some  of  the  members  of  the  .court  take  the 
contrary  view.  I think  the  company  were  authorised  to 
use  only  its  own  funds  for  these  loans,  and  could  not 
create  such  funds  by  borrowing  them.  But,  however 
this  may  be,  we  think  the  fair  way  to  deal  with  the 
loans  authorised  under  .the  resolution  of  the  company 
already  mentioned,  and  also  under  the  resolution  in 
England,  of  the  7th  of  O'ctober,  1858,  by  the  proprietors 
there,  confirmed  by  the  resolution  in  Canada  of  the  2nd 
of  November,  1858,  to  the  effect  ‘‘  That  the  directors  be 
authorised  to  advance  to  the  Detroit  and  Milwaukee 
Railway  Company  a further  sum  of  money  not  exceeding 
<£100,000  sterling,  to  be  expended  by  and  under  the 
control  of  the  Great  Western  Railway  Board  of  Direc- 
tors,” is  to  assume  that  the  company  had  in  England 
properly  provided  or  arranged  for  the  funds,  by  an 
increase  of  share  capital  or  otherwise,  to  meet  those 
loans,  and  that  the  money  was  available  there  for  that 


M4  , ERROR  AND  ^APPEAL  REPORTS. 

1864.  purpose.  There  is  nothing  to  the  contrary  shewn,  and 
I think  we  cannot  infer  that  they  contemplated  or  were 
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Kailway  Co.  doing  any  thing  illegal  in  furnishing  or  procuring  the 
money.  I think  also  we  should  assume  that  these  reso- 
lutions were  regularly  passed,  and  by  proper  authority: 
their  legality  has  not  been  questioned  before  us. 
Adopting  then  this  position,  we  must,  I think,  hold 
that  the  directors  of  the  company  as  the  authorised 
agents  of  the  shareholders  were  to  arrange  hoW'  this 
money  so  agreed  to  be  loaned  was  to  be  advanced  from 
time  to  time,  as  well  in  regard  to  amounts  and  times  of 
advance,  as  to  the  method  by  which  the  money  was  to 
he  procured  from  England  to  be  made  available  in 
Canada,  and  in  the  locality  where  its  expenditure  was 
to  take  place.  The  body  of  shareholders  could  not 
discharge  this  ministerial  duty,  though  it  required  the 
exercise  of  some  judgment.  The  directors  themselves, 
numerous  as  they  were,  could  not  collectively  receive  or 
disburse  the  money ; and  hence  it  became  necessary 
Judgment,  for  them  to  select  suh-agents  through  whose  hands  the 
money  should  pass,  and  who  should  be  authorised  to 
receive  it.  They  did  select  for  this  purpose,  Mr. 
Brydges,  the  managing  director  of  the  company,  and 
Mr.  Reynolds^  who  had  charge  in  Canada  of  its  finances. 
These  gentlemen,  for  we  may  take  it  that  they  were 
acting  in  concert  throughout,  in  the  month  of  December, 
1857,  proposed  to  Mr.  Ross,  cashier  of  the  bank  of  the 
respondents,  to  advance^  to  the  Detroit  and  Milwaukee 
Railway  Company  sufficient  money  for  their  requirements, 
and  exhibited  to  him  the  resolution  of  the  Great  Western 
Railway  proprietory,  sanctioning  the  loan  of  £150,000 
sterling.  What  passed  at  this  interview,  at  which  Mr. 
Reynolds,  but  not  Mr.  Bridges  personally,  was  present, 
is  narrated  by  the  parties  thereat  in  statements  most 
opposing.  This  much,  however,  we  can  arrive  at,  that  the 
final  arrangement  between  the  parties  was  that  an  account 
was  to  be  opened  in  the  name  of  the  Detroit  and  Mil- 
waukee Railway  Company,  with  the  term  “account  Great 
Western  Railvray  Company”  superaddedj  and  that  any 
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balances  overdue  on  the  account  after  crediting  traffic  1864. 
receipts  of  the  Detroit  and  Milwaukee  road  paid  in,  were 
to  be  covered  by  bills  of  exchange  on  England,  at  least  to  ^*‘aiiway  co. 
the  extent  of  the  £150,000  sterling.  An  account 
accordance  with  this  arrangement  was  opened  by  the 
bank,  and  the  moneys  paid  out  upon  it  from  time  to 
time  were  so  paid  upon  cheques,  by  or  on  behalf  of  the 
Detroit  and  Milwaukee  Railway  Company,  and  not  the 
Great  Western  Railway  Company.  It  is  admitted,  if 
not  proved  otherwise,  that  the  bank  had  notice  of  the 
two  resolutions  of  the  Great  Western  Railway  Company 
for  the  loans  to  the  Detroit  and  Milwaukee  Railway 
company,  and  on  the  strength  of  the  first  resolution  the 
original  arrangement  was  made.  We  are  of  opinion 
that  the  bank  are  entitled  to  recover  the  amount  of  the 
loans  authorised  by  these  two  resolutions,  but  no  more. 

I do  not  think  that  the  proprietors  in  England,  nor 
perhaps  the  directors  there  or  here  contemplated  the 
effecting  any  loan  in  Canada  to  meet  these  amounts. 

Indeed  we  proceed  on  the  assumption  that  they  did  not ; Judgmeot. 
and  that  they  had,  or  had  arranged  to  have,  the  money  in 
hand  in  England.  The  evident  intention  was,  that  when 
there  were  no  surplus  funds  of  the  Great  Western  Railway 
Company,  in  Canada,  which  could  be  applied  upon  the 
loan  authorised,  bills  should  be  drawn  upon  the  company 
at  home  to  procure  the  required  amount.  But,  as  I have 
already  said,  we  must  treat  the  directors  as  having 
authority  to  arrange  the  mode  in  which  this  should  be 
done,  and  as  having  power  to  authorise,  and  as  having 
authorised,  Messrs.  Brydges  and  Reynolds,  as  their 
agents,  to  act  here  for  them  to  that  extent.  These 
gentlemen  then  seem  to  have  procured  immediately  from 
the  respondents,  and  afterwards  from  time  to  time,  as 
was  required,  money  to  satisfy  tliese  loans,  upon  the 
understanding  and  promise  that  any  balance  due  to  the 
bank  after  crediting  moneys  deposited  on  account  should 
• be  re-paid  or  re-placed  by  exchange  on  England.  Messrs. 
Brydges  and  Reynolds,  we  think,  had  received  authority 
to  draw  bills  of  exchange  to  the  amount  of  these  loans, 
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1864.  and  might  have  done  so,  and  sold  them  to  the  bank. 
Instead,  however,  of  taking  this  course,  they  procured 
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Railway  Co.  the  mouej  froiu  the  bank  on  the  faith  of  this  exchange 
being  given.  They  in  fact  sold  the  bills  with  the  promise 
to  deliver  them,  and  the  bank  advanced  the  money 
in  anticipation  of  receiving  them,  and  we- think  that 
that  promise  and  that  anticipation  should  be  fulfilled  ; 
and  that  for  so  much  of  the  X250,000  sterling  named  in 
the  resolutions  referred  to  as  has  not  been  re-paid  to  the 
bank,  they,  the  respondents,  should  have  a verdict,  the 
jury  having  found  upon  evidence  properly  submitted  to 
them,  that  the  credit  for  the  moneys  so  advanced  was 
^iven  to  the  Great  Western  Railway  Company,  and  not 
to  the  Detroit  and  Milwaukee  Railway  Company,  not- 
withstanding the  form  of  account  adopted.  I cannot, 
however,  part  from  this  branch  of  the  case  without 
stating  that  I have  had  great  difficulty  in  concurring  in 
the  right  of  the  bank  to  receive  any  thing  more  than 
the  $750,000  of  loan  made  legal  by  legislation,  and  I 
Judgment,  havo  Still  doubts  as  to  whether  the  authority  given  by 
the  statute  of  22  Victoria  authorised  any  such  further 
loan.  It  gives  the  company  po'vver  to  lay  down  rails 
out  of  the  province,  and  to  provide  facilities  at  stations, 
and  otherwise,  for  consolidating  its  traffic ; but  I think 
it  is  open  to  very  grave  doubt  whether  they  have 
authority  to  make  loans  to  independent  companies  to 
complete  their  line  of  road.  If  they  have,  I see  nothing 
to  prevent  them  extending  aid  for  constructing  a rail- 
way to  the  Pacific,  whose  traffic  might  pass  over  their 
road,  and  be  thus  of  great  advantage  to  them ; and  so 
to  any  other  roads,  even  to  the  building  of  them  when 
it  could  be  shewn  that  their  existence  would  be  of  benefit 
to  the  business  of  the  Great  Western  Railway  Company. 
I do  not  think  that  the  sanction  of  the  previous  loan 
implies,  and  it  certainly  does  not  confer  any  authority  to 
make  another  such  loan,  but  if  any  thing  the  contrary. 
The  legislature  simply  confirms  what  had  been  done, 
but  it  does  not  say  ‘‘go  and  do  likewise,”  though  I admit 
it  is  difficult  to  put  any  limitation  on  the  loan  of  funds 


ERROR  AND  APPEAL  REPORTS.  817 

which  the  act  permits;  but  considering  how  foreign  such  1804. 
application  of  the  funds  is  to  their  use  or  destination, 
as  contemplated  by  the  charter  of  the  company,  I think  Kaiiw^y  co. 
this  provision  of  law  should  receive  as  strict  and  limited 
a construction  as  is  consistent  with  its  terms. 

I do  not  see  on  what  ground  the  sums  advanced  by  the 
respondents,  for  the  Detroit  and  Milwaukee  Kail  way  Com- 
pany, beyond  the  £250,000  sterling,  can  be  recovered. 

The  respondents  had  not  only  notice  that  the  moneys 
they  were  advancing  were  to  be  expended  for  or  by  the 
Detroit  and  Milwaukee  Railway  Company,  but  they 
actually  paid  those  moneys  to  the  latter  company,  ouj 
cheques  drawn  on  its  behalf,  as  expressed  on  the  face 
of  them.  They  were  bound  to  take  notice  of  the  act  of 
parliament  which  gave  the  Great  Western  Railway 
Company  authority  to  expend  its  funds  out  of  the 
province  for  the  purposes  referred  to  in  the  section  of 
the  act  already  quoted,  and  which  provided  that  such 
expenditure  could  not  be  legally  incurred  unless  sane-  Judgment, 
tioned  by  a vote  of  two-thirds  of  the  shareholders;  they 
knew  that  the  shareholders  had  already  passed  two 
resolutions,  limiting  the  amount  of  the  loan  which 
should  be  made  by  the  one  company  to  the  other, 
and  they  did  not  know,  and  could  not  know,  of  any 
authority  justifying  a further  advance,  for  none  such 
existed.  What  right,  then,  had  they,  dealing  alone 
with  two  officers  of  the  company,  without  ascertaining 
their  authority,  to  charge  or  seek  to  charge  their 
principals  with  such  advances  made  for  such  a purpose  ? 
Ordinarily  agreements  by  corporations  should  be  under 
their  respective  seals;  exceptions  being  admitted  in 
regard  to  such  transactions  in  the  course  of  their  every 
day  business  as  would  render  such  a formality  incon- 
venient and  an  obstruction.  But  can  it  be  said  that  a 
transaction  of  such  magnitude  as  took  place  here  be- 
tween the  two  or  three  corporations  involved  in  it  would 
fall  within  any  such  exception  ? When  a party,  dealing 
with  a corporation  or  rather  with  the  officers  of  a cor- 
4l  VCL.  II. 
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1864.  poration  in  the  irregular  manner  in  which  the  respon- 
oV'wCtem  dealt,  seek  to  charge  that  corporation  with 

Railway  Co.  responsibility  for  the  acts  of  those  officers,  I think  the 
Comm^emai  corporation  may  fairly  be  allowed  to  say,  shew  by  what 
authority  those  officers  used  our  name  and  pledged  our 
credit ; have  you  any  resolution  by  us  authorising  it,  or 
even  any  instrument  under  our  seal,  authenticated  in 
the  usual  way  by  our  representative  for  that  purpose, 
sanctioning  such  dealing?  This  is  not  the  case  of 
a party  contracting  with  a corporation  in  a matter 
within  the  scope  of  its  objects  and  powers  where  every 
thing  appears  to  be  regularly  and  formally  done,  but 
there  happens  to  be  a non-compliance  with  some  regu- 
lation, rule,  or  provision  which  has  been  established  for 
the  governance  of  the  corporation  or  of  its  officers,  and  of 
which  the  party  so  contracting  had  no  notice.  Here  was 
a most  irregular  course  of  dealing  on  the  part  of  the  bank, 
and  in  a transaction  not  in,  but  out  of  the  ordinary 
course  of  business  of  the  Great  Western  Railway  Corn- 
Judgment.  pauy,  and  one  of  a most  special  character,  and  only  to 
be  permitted  or  justified  under  and  in  compliance  with 
a particular  provision  for  that  purpose  made  by  legis- 
lative enactment,  which  the  Bank  were  bound  to  know. 
It  is  not  the  case  of  the  Great  Western  Railway  Com- 
pany over-drawing  its  own  account,  which  may  have 
fluctuated  from  week  to  week  or  day  to  day,  and  sud- 
denly stopping  it  with  a balance  against  them.  Disguise 
the  matter  as  either  party  may,  the  advance  in  this  case 
was  not  for  the  purposes  proper  of  the  Great  Western 
Railway  Company,  but  to  or  for  the  Detroit  and  Mil- 
waukee Railway  Company  ; and  is  not  therefore  the  case 
of  a mere  overdrawn  account,  but  the  case  of  a loan 
directly  and  deliberately  made,  if  not  to,  at  least  for,  the 
last  named  company,  to  be  covered  by  deposits  or  ex- 
change. The  truth,  I think,  is  that  both  Mr.  Ross  the 
President  of  the  Bank,  and  Brydges  and  Reynolds  in- 
dulged in  the  hope  that  the'  receipts  of  the  Detroit  and 
Milwaukee  Railway  would,  with  the  £250,000  sterling 
loan,  cover  all  the  advances  which  the  Bank  would  from 
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time  to  time  make,  and  that  in  this  faith  the  account  was  1864.. 
carried  on.  Disappointed  in  this,  the  Bank  seek  to  enforce 
payment  of  the  moneys  they  have  lost  from  the  company ; Co. 
and  the  officers  of  each  corporation  arc  found  giving 
most  contradictory  statements  of  what  passed  between 
them,  influenced,  doubtless,  by  the  views  which  they  re- 
spectively took  at  the  time  they  embarked  in  the  trans- 
action, hut  which  they,  it  seems,  did  not  make  sufficiently 
clear  the  one  to  the  other.  It  is  said,  however,  that  the 
Great  Western  Kailway  Company  have  got  the  benefit 
of  this  money,  and  that  it  was  advanced  at  all  events 
with  the  knowledge  of  the  directors,  and  that  the  share- 
holders subsequently  ratified  its  expenditure.  I think 
none  of  these  positions  sustained.  The  money  was  not 
expended  on  the  road  of  the  Great  Western  Kail  way 
Company,  or  on  any  of  their  works  or  property,  and  it 
cannot  therefore  be  said  that  the  company  by  such  ex- 
penditure have  so  much  more  property.  It  was  loaned 
to  a company  in  whose  welfare  they  doubtless  had  or 
thought  they  had  an  interest,  as  they  had  in  all  roads  Judgment, 
which  could  in  any  way  be  brought  into  connection  with 
their  own,  or  lead  traffic  to  it,  hut  this  was  not  an  using 
and  enjoyment  by  them  of  money  expended  on  their 
own  property.  There  is  no  evidence  to  shew  that  the 
directors  ever  knew  of  the  state  or  even  of  the  existence 
of  the  account  opened  with  or  on  behalf  of  the  Detroit 
and  Milwaukee  Kailway  Company.  On  the  contrary, 
those  of  them  who  were  examined  as  witnesses  had 
never  heard  of  it ; and  the  account  being  kept  separate 
from  the  Great  Western  Kailway  Company’s  account 
proper,  which  was  alone  from  time  to  time  submitted 
to  the  Directors,  the  Bank  enabled  the  officers  of  that 
company  with  whom  they  dealt  to  keep  the  directors 
in  ignorance  of  these  advances.  The  proprietors  never 
sanctioned  the  advances  which  were  made,  and  for  aught 
that  appears  never  knew  of  them  till  this  suit  was 
instituted  ; and  it  does  seem  a monstrous  proposition  that 
the  superintendent  of  a railway  or  any  other  company, 
whose  business  is  not  the  borrowing  or  lending  of  money, 
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3864.  can  involve  the  shareholders  in  any  amount  of  liability 
which  he  in  his  recklessness  may  choose  thus  to  incur.  The 
Kaiiway  Co.  shareholders  expressly  limited  the  amount  for  which  they 
Cbinmerciai  -were  willinff  and  intended  to  be  liable,  and  the  board  in 
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England  again  and  again  forbade  Mr.  Brydges  and  Mr. 
Reynolds  going  beyond  it.  Every  precaution  to  prevent 
any  excess  was  taken,  and  yet  in  the  face  of  all  this  we 
are  asked  to  make  the  corporation  responsible  not  merely 
for  the  unauthorised  but  for  the  forbidden  acts  of  their 
officers.  The  report  of  the  directors  in  answer  to  cer- 
tain charges  of  a committee  of  investigation,  which  was 
relied  upon  as  shewing  knowledge  and  acquiescence  by 
the  shareholders,  shews  the  contrary,  in  that  report 
they  are  expressly  informed  that  the  expenditure  on  the 
Detroit  and  Milwaukee  railway  consisted  of  the  ^250,000 
Sterling  loan,  and  an  additional  sum  produced  from  traffic 
receipts  and  moneys  obtained  in  America,  not  by  or  on 
the  credit  of  the  Great  Western  Railway  Company,  but 
by  the  Detroit  and  Milwaukee  Railway  Company.  We 
Jndgment.  think  there  was  neither  previous  sanction  nor  knowledge 
from  time  to  time,  nor  subsequent  ratification  by  the 
shareholders,  or  even  the  directors,  of  the  dealings  be- 
tween Messrs.  Reynolds  and  Brydges  and  the  Com- 
mercial Bank  in  respect  of  this  Detroit  and  Milwaukee 
railway  account ; and  that  therefore  for  any  sum  beyond 
the  £250,000  the  appellants  are  not'^liable. 

As  to  the  evidence  objected  to,  we  think  that  the  entry 
in  the  Commercial  Bank  books  of  the  minute  of  the  Board 
of  Directors  in  regard  to  the  application  made  by  Mr. 
Reynolds  to  Mr.  Ross  to  open  this  account  was  properly 
received  in  evidence.  It  was  an  entry  made  at  the  time, 
and  initiated  and  authorised  the  transaction  on  the  part 
^ of  the  bank  ; and  as  shewing  what  they  had  agreed  to 
do,  and  had  authorised  their  own  officers  to  do,  we  think 
it  admissible,  being  part  of  the  res  gestse. 

The  other  two  pieces  of  evidence  objected  to,  viz.,  the 
monthly  statement  of  the  bank’s  transactions  at  the 
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Hamilton  agency,  in  "whicli  appears  the  balance  of  the  1864. 
Great  Western  Railway  account,  and  the  first  advance 

Gt.  Western 

of  $100,000,  stated  there  to  be  to  the  Detroit  and  Mil-i^aiiway  co. 
waukee  railway,  and  the  report  made  to  the  shareholders 
already  referred  to,  we  think  were  unimportant,  and  if 
thej^  had  any  bearing  at  all  in  the  case  were  rather  in 
favour  of  the  appellants,  who  object  to  them.  The  view 
which  we  have  taken  of  the  rights  and  liabilities  of  the 
parties  was  not  presented  to  the  court  below,  nor  indeed 
was  it  prominently  discussed  before  us.  Each  party 
seem  to  have  rested  upon  the  extreme  rights  claimed  by 
them.  The  one  to  the  full  amount  of  the  money  ad- 
vanced : the  other  to  freedom  from  liability  for  any  thing. 

The  court  below  thinking  the  plaintiffs  entitled  to  judg- 
ment for  something,  and  without  deciding  what  that  was, 
refused,  and  properly,  a nonsuit,  and  also  refused  a new 
trial,  inasmuch  as  something  was  undoubtedly  due  to  the 
bank,  and  a nominal  verdict  for  it  had  been  rendered, 
subject  to  the  award  of  a referee,  who  was  to  fix  the 
amount  to  be  paid  by  the  appellants,  with  power  to  report  judgment, 
special  facts.  We  think,  however,  that  the  extent  of 
the  liability  of  the  appellants  upon  the  evidence  furnished 
should  have  been  declared  by  that  court,  as  we  now  find 
it,  and  that  in  this  view  there  must  be  a new  trial,  unless 
the  parties,  under  the  opinion  now  expressed  by  us,  will 
pay  the  amount  for  which  we  think  the  defendants  can 
be  alone  made  liable,  or  choose  to  ascertain  it  by  a 
reference,  or,  in  case  any  additionl  facts  likely  to  vary 
the  opinions  we  have  expressed  can  be  furnished,  choose 
to  leave  them  to  be  ascertained  or  reported  also  by  a 
referee.  Of  course  it  is  desirable  that  neither  additional 
expense  nor  delay  should  be  incurred,  but  unless  the  par- 
ties arrange  otherwise,  we  have  no  alternative  than  to 
grant  a new  trial,  and  without  costs. 

The  following  note  of  the  judgment  of  the  Honourable 
the  President  of  the  Court  who,  from  indisposition,  was 
unable  to  attend  at  the  time  judgment  was  delivered, 
was  read  by  His  Lordship,  Mr.  Justice  Hagarty, 
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Mr.  Justice  Burns,  at  Kingston,  in  May,  1862,  and  was  left 
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Railway  Co.  to  the  jurj  With  Certain  questions  in  writing,  to  which 
Commercial  they  Were  requested  to  give  answers  in  writing. 

1st.  To  which  company  was  credit  given  by  the  bank, 
to  the  Great  Western  or  to  the  Detroit  and  Milwaukee  ? 
or  was  the  credit  given  upon  the  responsibility  of  Messrs. 
Brydges  and  Beynolds,  irrespective  of  either  company  ? 

2nd.  Had  Messrs.  Brydges  and  Reynolds  authority 
from  the  Great  Western  Railway  Company  to  make 
financial  arrangements  for  the  Detroit  and  Milwaukee 
Company  to  the  extent  of  £250,000  sterling,  agreed  to 
be  loaned  by  the  former  to  the  latter  company,  and  was 
the  account  of  the  Commercial  Bank  opened  and  con- 
ducted by  them  in  pursuance  of  such  authority  ? 

3rd.  Had  the  Commercial  Bank  notice  at  any  time 
while  the  account  was  going  on  that  Messrs.  Brydges 
Judgment,  and  Reynolds  had  exceeded  their  authority,  or  that  more 
than  the  two  loans,  amounting  to  £250,000  sterling,  had 
been  expended? 

4th,  Suppose  the  original  credit  was  given  by  the 
bank  to  the  Great  Western  Company  on  the  opening  of 
the  account,  was  there  any  understood  limitation  between 
the  parties  as  to  the  question  of  liability  at  the  time  the 
letter  of  the  16th  of  December,  1858,  was  given,  either 
to  the  extent  of  the  second  loan  of  £100,000  sterling  or 
otherwise,  or  was  the  account  continued  after  that  period 
in  the  same  manner  as  before  by  the  parties. 

5th.  Did  the  Great  Western  Company  by  its  dealings 
with  the  Detroit  and  Milwaukee  Company  reap  the 
benefit  of  the  expenditure  made  by  the  Commercial 
Bank  on  the  Detroit  and  Milwaukee  account. 

The  jury  gave  answers  in  writing  to  these  queries — 

To  the  1st.  That  the  credit  was  given  to  the  defendants. 
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2nd.  That  Brydges  and  Reynolds  had  authority  to  1864. 
open  the  account  with  the  plaintiffs,  and  that  the  account 
was  opened  and  conducted  by  them  in  pursuance  of  that  Kaiiway  co. 
authority.  Commemal 

3rd.  That  the  bank  had  no  notice  that  Messrs. 

Brydges  and  Reynolds  exceeded  their  authority. 

4th.  That  there  was  no  limitation  as  to  amount  at 
the  time  the  letter  of  the  16th  of  December,  1858,  was 
given,  and  the  account  was  continued  in  the  same 
manner  as  before  the  date  of  that  letter. 

5th.  That  the  Great  Western  Company  by  its  dealings 
with  the  Detroit  and  l^lilwaukce  Company  did  reap  the 
benefit  of  the  expenditure  made  by  plaintiffs  on  the 
Detroit  and  Milwaukee  account. 

On  the  finding  of  the  jury  in  favour  of  the  plaintiffs 
of  the  several  points  submitted  to  them,  a verdict 
was  entered  in  their  favour  subject  to  be  entered  for  Judgment, 
such  amount  as  shall  be  ascertained  upon  a reference, 
as  agreed  on.  The  agreement  as  to  such  reference  is 
endorsed  on  the  record,  as  follovvs : “ It  is  agreed  by 
the  counsel  for  the  parties  in  this  cause  that  the  amount 
for  w^hich  a verdict  shall  be  entered,  if  the  plaintiffs 
shall  be  entitled  to  a verdict,  shall  be  ascertained  by 
a referee,  to  be  chosen  by  the  parties  respectively,  in 
term  or  otherwise,  and  if  the  parties  cannot  agree  upon 
a person  for  that  purpose,  then  it  is  agreed  between  the 
parties  that  I shall  nominate  the  referee  as  upon  a 
compulsory  reference.  The  referee  to  have  power  at 
the  request  of  either  party  to  report  upon  the  different 
classes  of  the  account,  such  as  amounts  paid  upon 
coupons,  upon  cheques,  upon  promissory  notes  or  other- 
wise, and  to  draw  up  a statement  of  facts  upon  each, 
for  the  opinion  of  the  court. 

In  Easter  Term  last,  a rule  nisi  was  obtained  calling 

7 o 

upon  the  plaintiffs  to  shew  cause  -why  the  verdict  should 
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1864.  not  be  set  aside  and  a nonsuit  entered  pursuant  to  leave 
reserved  at  the  trial  on  various  grounds,  (a) 

Gt.  Western  ° ^ ^ 

Railway  Co. 

V. 

The  judgment  of  the  court  was  delivered  Mr.  Justice 
Hagarty^  Mr.  Justice  Burns  and  McLean^  C.  J.,  after 
mature  consideration,  concurring  therein.  This  appeal 
is  against  that  judgment,  and  the  reasons  for  appeal  and 
the  respondents’  reasons  against  the  appeal  are  fully  set 
out  in  the  appeal  book  from  p.  11  to  p.  24,  inclusive. 

It  appeared  in  evidence  at  the  trial,  and  I believe  is 
undisputed,  that  in  August,  1857,  an  account  was  opened 
by  the  plaintiffs  with  the  Great  Western  Railway  Com- 
pany, under  the  sanction  of  the  Canada  board  of 
directors,  and  this  seemed  to  have  been  done  in  con- 
sequence of  the  Bank  of  Upper  Canada,  with  which 
the  Great  Western  account  had  been  previously  kept, 
refusing  or  declining  to  make  further  advances  until  the 
amount  of  overdrafts  were  arranged.  This  was  done 
Judgment,  through  the  plaintiffs,  who  assumed  on  behalf  of  the 
defendants  the  whole  amount  of  such  overdrafts.  In  the 
month  of  December,  1857,  the  plaintiffs  were  informed 
through  their  agent  at  Hamilton,  that  the  financial 
director  of  the  defendants  wished  to  make  an  arrange- 
ment for  drawing  moneys  voted  by  the  shareholders  in 
England  for  the  Detroit  and  Milwaukee  Railway  Com- 
pany, in  order  that  that  company  by  the  completion  of 
its  road  should  be  brought  into  connection  with  the  Great 
Western  Railway  Company.  In  consequence  of  that 
communication,  the  plaintiffs’  cashier  came  up  from 
Kingston  to  Toronto,  where  by  appointment  he  met  the 
financial  director  of  the  railway,  Mr.  Reynolds^  and  the 
agent  of  the  bank  at  Hamilton.  The  cashier  of  the 
bank  and  the  agent  at  Hamilton  give  testimony  as  to 
what  the  arrangement  was  with  respect  to  the  account 
for  the  Detroit* and  Milwaukie  Railway  Company,  in 
which  they  perfectly  agree,  but  Mr.  Reynolds  gives  a 
totally  different  version  of  the  transaction,  and  states 


(a)  See  report  of  the  case,  22  U.  C.  Q.  B.  R.  236. 
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positively  that  the  name  of  the  Great  Western  Railway  1864. 
was  not  mentioned  in  connection  with  the  arrangement 

° . Gt  WestfTn 

respecting  the  moneys  to  be  advanced  for  the  completion  Railway  co. 
of  the  Detroit  and  Milwaukee  Railway  from  the  loans  Commercial 
made  for  that  purpose  by  the  shareholders  in  England. 

In  the  statement  of  Mr.  Reynolds  as  to  what  took  place 
at  the  meeting  between  him  and  Mr.  Ross  at  Toronto, 
he  says,  (p.  67,)  that  at  that  meeting  he  saw  Mr.  Ross^ 
and  took  with  him  a statement  and  the  resolutions  of 
the  Great  Western  board  relative  to  the  loans  which  Mr. 

Brydges  and  himself  were  instructed  to  employ  in  the 
completion  and  equipment  of  the  Detroit  and  Milwaukee 
road.  Mr.  Reynolds  may  have  inadvertently  referred 
to  both  loans  and  the  resolutions  by  which  the  London 
board  decided  upon  their  being  made,  but  at  the  time  of 
the  meeting,  29th  December,  1857,  only  one  of  the 
loans,  for  £150,000,  had  in  fact  been  made ; that  loan 
was  under  a resolution  of  the  English  board  of  the  8th 
of  October,  1857,  assented  to  at  Hamilton  by  the 
Canadian  board  on  the  2nd  of  November,  1857,  and  at  judgment, 
the  meeting  at  Toronto  of  the  29th  of  December,  it  could 
not  possibly  have  been  known  that  a further  loan  for  a 
similar  purpose  would  be  made  to  the  Detroit  and  Mil- 
waukee Railway  Company  to  be  expended  by  the  same 
persons,  the  agents  and  servants  of  the  Great  Western 
Railway  Company. 

When  the  loan  of  £150,000  was  made,  and  Messrs. 

Brydges  and  Reynolds  appointed  as  agents  for  expend- 
ing it,  some  mode  must  have  been  contemplated  for 
transferring  the  amount  to  Canada,  where  the  agents 
lived,  who  were  entrusted  with  the  expenditure,  and  it 
is  not  unreasonable  to  suppose  that  the  agents  were 
instructed  to  draw  for  the  amount,  as  required,  by  bills 
of  exchange.  That  they  had  authority  to  draw,  is 
evident  from  the  minutes  of  the  English  b(9ard,  of  the 
18th  May,  1858,  (appendix,  page  30,)  at  which  it  is 
stated  that  “a  letter  was  written  by  the  board  to  Mr. 

Pollard^  manager  London  Joint  Stock  Bank,  advising 
42  VOL,  IL 
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1864.  him  of  the  maturity  on  the  20th  May,  instant,  of  the 
''  draft  of  Messrs.  Brydqes  and  Reynolds  on  Detroit  and 

Railway  Co.  Milwaukee  loan  account,  accepted  by  the  hoard  for  the 
Commercial  gum  of  <£6,000,”  requesting  him  to  enter  the  same  to  the 
debit  of  the  company.  Again  in  the  minutes  of  tho  same 
board  on  the  12th  April,  3 859,  is  a similar  minute  in 
reference  to  a draft  of  Messrs.  Brydges  and  Reynolds^ 
for  <£20,000,  accepted  by  the  resolution  of  the  board, 
and  falling  due  on  the  17th  April.  The  board,  by 
accepting  the  drafts  of  their  agents,  must  be  supposed  to 
have  given  them,  as  individuals,  a right  to  control  the 
moneys  which  they  were  authorised  to  expend,  and  if 
the  plaintiffs,  knowing  them  to  have  such  authority, 
advanced  from  time  to  time,  on  their  request,  moneys  to 
be  expended  in  carrying  out  the  views  of  the  board  in 
making  loans,  I cannot  think  that  the  plaintiffs,  as 
bankers,  were  bound  to  ask  what  particular  work,  or  for 
what  particular  object  the  amount  was  to  be  applied. 
That  a large  amount  was  advanced  by  the  plaintiffs  for 
Judgment,  an  object  in  v/hich  the  defendants  were  deeply  inter- 
ested, is  manifest,  and  if  the  defendants’  agents  have 
exceeded  their  authority,  the  plaintiffs  having  no  notice 
of  that  fact,  ought  not  to  lose  the  amount  of  their 
advances.  The  defendants  were  extremely  anxious  to 
haVe  the  Detroit  and  Milwaukee  Railway  completed, 
under  a conviction  that  it  would  form  almost  valuable 
connection  with  the  Great  Western;  and  when  they 
agreed  to  make  the  first  loan  of  £150,000  sterling,  it 
was  under  the  impression  that  that  would  be  sufficient. 
Subsequently  a further  loan  of  £100,000  was  sanctioned, 
for  the  purpose  of  equipping  the  road,  and  providing 
stations.  If,  then,  any  portion  of  the  latter  loan  was 
in  fact  expended  in  completing  the  road,  such  expendi- 
ture might  be  considered  as  contrary  to  the  intention  of 
the  shareholders  and  ultra  vires^  but  the  plaintiffs  could 
not,  in  ad\%ncing  the  moneys,  be  considered  as  parties 
to  the  misapplication  of  the  money,  and  on  that  account 
not  entitled  to  recover. 

The  jury  have  found,  upon  the  trial,  that  Messrs. 
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Brydges  and  Reynolds  had  authority  from  the  Great  1864. 
Western  Company  to  make  financial  arrangements  for 
the  Detroit  and  Milwaukee  Company,  to  the  extent  of  Kaiiway  co. 
£250,000  sterling,  agreed  to  be  loaned  by  the  former  to 
the  latter  company,  and  that  the  account  with  the  plain- 
tiffs was  opened  and  conducted  by  them  in  pursuance 
thereof.  There  was  abundance  of  evidence  before  them 
on  that  point,  and  I think  the  finding  is  correct. 

In  August,  1857,  the  company’s  account  was  trans- 
ferred from*  the  Bank  of  Upper  Canada  to  the  Com- 
mercial Bank,  and  when,  in  December  following,  the 
intelligence  was  received  of. the  Great  Western  Board,  in 
London,  making  the  loan  of  £150,000,  it  was  quite 
natural  that  Messrs.  Brydges  and  Reynolds  should 
avail  themselves  of  the  company’s  bankers,  for  the  pur- 
pose of  getting  the  money  to  be  expended  by  them.  On 
the  29th  December,  the  interview  between  Mr.  Ross^  the 
cashier  of  the  bank,  and  Mr.  Reynolds^  took  place, 
when  the  arrangement  was  effected  respecting  which  the  Judgment, 
witnesses  differ  so  very  materially.  Judging  from^the 
testimony,  I cannot  but  think  the  testimony  of  Messrs, 

Ross  and  Park  entitled  to  prevail.  Certainly  it  would 
be  extraordinary  if  Mr.  Ross^  on  the  very  first  occasion 
of  his  meeting  Mr.  Reynolds,  and  without  consultftig 
with  the  directors  of  his  bank,  and  with  the  knowledge 
that  £150,000  sterling  was  awaiting  the  drafts  of  Messrs. 

Brydges  and  Reynolds,  to  be  expended  by  them,  should, 
nevertheless,  consent  to  advance  on  the  credit  of  the 
Detroit  and  Milwaukee  Company  any  amount  wdiich 
Brydges  and  Reynolds  might  require.  It  is  much 
more  reasonable  to  suppose  that  Mr.  Ross  should  decline 
such  a responsibility,  and  that  he  should  make  the 
proposition  to  place  any  amount  of  advances  to  the  debit 
of  the  Great  Western  Company.  There  can  be  no 
doubt  that  the  plaintiffs  were  entitled  to  a verdict  for 
something,  and  that  the  application  for  a new  trial  was 
properly  refused.  The  means  of  ascertaining  how  much 
the  verdict  should  be  for,  w^as  agreed  upon  between  the 
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1864.  parties,  and  is  yet  open ; if  the  referee  has  included 
objectionable  items  in  his  report,  the  court  may 
Railway  Co.  refer  the  matter  back  to  him  with  their  opinion,  and  he 
Commercial  -^111,  no  doubt,  coiTect  any  error  he  may  have  made.  1 
should  be  exceedingly  averse  to  sending  the  case  again 
to  a jury;  the  interests  of  both  parties  seem  to  forbid  it. 

I do  not  see  any  sufficient  grounds  for  the  appeal, 
and  therefore  I am  of  opinion  that  it  must  be  dismissed 
with  costs.  While  I am  obliged  to  come  to  this  conclu- 
sion, I must  acknowledge  that  the  intimation  given  by 
both  parties  that  the  case  will  be  still  further  appealed, 
affords  me  much  satisfaction.  The  amount  in  dispute  is 
very  large,  and  the  law,  as  to  the  liability  of  corpora- 
tions, unsettled,  and  a decision  from  the  highest  court  of 
appeal  will  go  far  to  establish  the  law  in. such  cases. 

Hagarty,  J. — I was  not  present  at  the  argument, 
and  therefore  give  no  judgment ; but  I think  it  right  to 
add  to  the  judgment  just  delivered,  that  in  the  elaborate 
Judgment,  argument  of  the  appellants  in  the  Queen’s  Bench  no  dis- 
tinc’tion  whatever  was  pressed  on  the  court  between  the 
liability  for  the  unpaid  portions  of  the  two  loans  and  the 
residue  of  the  claim.  Nor,  as  far  as  the  papers  shew, 
was  any  such  point  made  at  the  trial. 

The  voluminous  grounds  of  nonsuit  or  new  trial  do  not 
suggest  it.  It  is  clear  there  could  not  have  been  a non- 
suit, and  as  to  setting  aside  the  verdict  the  plaintiffs  were, 
it  seems,  entitled  to  recover  about  ^100,000  ; so  that  in 
accordance  with  the  views  of  the  Court  of  Appeal,  the 
judgment  of  the  Queen’s  Bench  was  technically  correct 
in  discharging  the  appellants’  rule. 

The  difficulty  is  created  by  the  fact  of  the  verdict 
being  for  a nominal  sum,  with  a consent  endorsed  on 
the  record  that  the  amount  for  which  the  verdict  should 
be  entered  was  to  be  fixed  by  an  arbitrator:  The 

referee  to  have  power  to  report  upon  the  different  classes 
of  the  account,  such  as  amounts  paid  upon  coupons,  upon 
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cheques,  upon  promissory  notes  or  otherwise,  and  to  1864. 
draw  up  a statement  of  facts  upon  each  for  the  opinion 
of  the  court.” 

Commercial 

Bank. 

In  the  view  of  the  Court  of  Appeal  the  plaintiffs  can- 
not recover  beyond  the  unpaid  portions-  of  the  two  loans, 
and  unless  some  new  facts  can  be  given  in  evidence,  if  a 
new  trial  take  place  the  judge  must  so  charge  the  jury. 

If  the  referee  find  the  facts  as  he  is  impowered  to  do, 
the  court  can  apply  the  law  now  declared  to  these  facts, 
and  so  a new  trial  be  needless ; or  perhaps  if  an  award 
be  made  it  could  be  referred  back  to  the  referee  with  a 
direction  to  find  in  accordance  with  the  view  of  the  law 
now  declared. 


On  hearing  the  judgment  of  the  court,  the  counsel  for 
the  plaintiffs  urged  th^t  there  should  be  no  new  trial,  but 
that  the  referee  already  named,  guided  by  the  opinions  statement, 
expressed  by  the  court,  should  fix  the  amount  due  to 
the  plaintiffs,  as  both  parties  had  at  the  trial  by  counsel 
withdrawn  the  question  of  amount  from  the  consideration 
of  the  judge  and  jury,  and  had  consented  to  a verdict 
for  one  shilling,  subject  to  be  increased  by  the  award  of 
an  arbitrator,  who  it  is  admitted  was  appointed. 

The  court  on  consideration  ruled  that  if  the  plaintiffs 
desired  a new  trial  it  should  be  granted  to  them  without 
costs.  That  if  the  defendants  (the  appellants  here) 
desired  a new  trial  it  should  be  granted  to  them  on  pay- 
ment of  costs ; but  that  if  both  parties  consented,  the  case 
should  be  remitted  to  the  arbitrator  to  ascertain  the 
amount  due  to  the  plaintiffs  (the  respondents  here)  in 
accordance  with  the  opinion  of  this  court.  That  each 
party  should  elect  and  give  notice  to  the  other  before 
the  first  day  of  April  next,  whether  or  not  they  would 
agree  to  the  further  reference;  that  the  party  giving 
such  notice  should  be  bound  thereby,  and  that  if  the 
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1864.  appellants,  the  defendants  below,  did  not  give  such 
' notice  before  that  day  then  a new  trial  to  be  ordered 
Railway  Co. -with  costs  to  be  paid  by  the  appellants,  the  defendants 
Oommprciai  fn  the  court  below. 


\_Before  the  Hon.  Arch.  McLean,  Ex-0.  J.,  President,  the 
Hon.  W.  H.  Draper,  0.  B.,  Chief  Justice  of  Upper 
Canada,  the  Hon.  P.  M.  Vankoughnet,  Chancellor, 
the  Hon.  W.  B.  Richards,  Chief  Justice  of  the  Com- 
mon Pleas,  the  Hon.  Vice-Chancellor  Esten,  the  Hon. 
Mr.  Justice  Morrison,  and  the  Hon.  Mr.  Justice 
John  Wilson. 

On  an  Appeal  from  the  Court  op  Chancery. 


The  Desjardins  Canal  Company,  Appellants;  and 
The  Great  Western  Railway  Company,  Re- 
spondents. 

Specific  performance  of  agreement  to  accept  loork  after  mspeciion — Appoint- 
ment of  ehgineers  to  inspect — Reference  to  master  to  enquire. 

Two  incorporated  trading  companies  agreed  by  writing  under  their 
corporate  seals,  that  certain  works  which  were  to  be  constructed  by 
one  for  the  other,  should,  on  completion,  be  inspected  by  engineers 
to  be  chosen  by  the  companies  respectively,  and  if  reported  as 
completed,  the  works  were  to  be  accepted  by  the  party  for  whom 
they  were  done,  who  from  thenceforth  should  be  debarred  from 
denying  or  contesting  the  due  and  proper  execution  and  acceptance 
of  the  works.  After  the  works  were  alleged  to  have  been  completed 
the  parties  who  performed  the  same  notified  the  others  thereof, 
calling  upon  them  to  appoint  an  engineer,  which  was  not  done, 
and  subsequently  a portion  of  the  works  having  been  destroyed,  a 
bill  was  filed  to  compel  the  parties  so  neglecting  to  accept  tLe 
works.  The  court  below,  {Vankoughnet,  C.,  dubitante.)  considering 
that  the  delay  which  had  occurred  in  naming  an  engineer,  according 
to  the  terms  of  the  agreement,  ought  not  to  preclude  the  parties 
from  obtaining  an  inspection  of  the  works,  made  a decree  in  favour 
of  the  plaintiffs,  but  under  the  circumstances  directed  a reference 
to  the  master  for  the  purpose  of  enquiring  and  reporting  as  to  the 
due  performance  of  the  works.  On  appeal,  this  decree  was  reversed, 
and  the  bill  in  the  court  below  ordered  to  be  dismissed  with  costs, 
[Estei\,  V.  C.,  dissenting.) 

This  was  an  appeal  from  a decree  of  the  Court  of 
Chancery,  as  reported  in  Grant’s  Chancery  Reports, 
volume  9,  page  503,  where  the  facts  sufficiently  appear.  . 


The  decree  drawn  up  on  the  judgment  there  reported. 
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directed  that  the  decree  granted  in  this  cause  be  1^^64. 
varied  so  far  as  the  same  directs  that  the  said  defendants  ^ 

should  within  one  month  after  service  upon  them  or 
their  solicitor  of  the  said  decree,  nominate  an  engineer  western 
referee,  or  in  default,  that  this  court  should  name  one  Railway  co. 
to  co-operate  with  the  chief  engineer  of  the  said  plaintiffs, 
and  to  proceed  according  to  the  terms  of  the  agreement 
and  specifications  mentioned,  and  to  report  to  this  court 
whether  the  said  works  at  any  time  heretofore  had  been 
completed  according  to  the  terms  of  the  said  agreement 
and  specifications.  And  in  the  event  of  the  engineer  of 
the  plaintiffs  and  the  engineer  nominated  by  the  defen- 
dants or  by  this  court,  as  the  case  might  be,  as  hereinbefore 
provided  for,  not  being  able  to  agree,  then  the  said 
engineers  were  to  nominate  a third  engineer  ; and  in 
that  case  the  said  two  first  named  engineers,  and  such 
third  engineer  were  to  proceed  according  to  the  terms 
of  the  said  agreement  and  specifications  to  examine  as 
aforesaid ; and  they  or  any  two  of  them  were  to  report 
as  aforesaid. 

“And  it  is  ordered  that  instead  thereof  it  be  referred 
to  the  master  of  this  court,  to  inquire  and  report  to 
this  court,  whether  the  works  including  the  bridge  in 
the  pleadings  and  in  the  agreement  and  specifications  in 
the  pleadings  mentioned  at  any  time  heretofore  have 
ever  been  completed  according  to  the  terms  of  the  said 
agreement  and  specifications. 

“ And  it  is  ordered  that  the  deposit  paid  into  court  on 
the  re-hearing  be  equally  divided  between  the  plaintiffs 
and  defendants  : and  with  the  foregoing  variations  and 
additions,  it  is  ordered  that  the  said  decree  be  and  the 
same  is  hereby  affirmed. 

“ And  either  of  the  parties  to  be  at  liberty  to  apply 
to  this  court  as  they  may  be  advised.” 

From  this  decree  the  defendants  appealed,  assigning 
the  following  reasons  against  the  same  : 

1st.  Because  the  agreement  in  the  pleading  mentioned, 
the  specific  performance  of  which  is  sought  by  the  plain- 
tiffs in  this  suit,  was  never  a proper  subject  of  the 
jurisdiction  of  a court  of  equity. 

2^d.  Because  in  the  event  which  had  happened, 
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1864.  before  the  filing  of  the  plaintiffs’  bill,  of  the  destruction 
of  the  suspension  bridge  in  the  agreement  and  pleadings 
canarcof  mentioned,  it  had  at  the  time  of  the  filing  of  the  said 
Gt  Western  bccome  impossible  to  have  a specific  execution  of  the 
Railway  Co.  agreement  which  the  plaintiffs  sought  to  enforce. 

3rd.  Because  the  decree  as  modified  on  the  re-hearing 
does  not  direct  a specific  performance  of  the  agreement 
which  the  bill  seeks  to  enforce,  but  gives  relief  which 
the  parties  never  contracted  for. 

4th.  Because  a court  of  equity  does  not  possess  juris- 
diction to  decree  relief  such  as  is  given  by  the  decree 
on  the  re-hearing,  irrespective  of  agreement  or  contract 

5th.  Because  the  bill  makes  no  case  for  any  such 
relief  as  that  given  by  the  decree  pronounced  on  the 
re-hearing  of  the  cause. 

6th.  Because  the  evidence  shows  that  the  wmrks  con- 
tracted to  be  performed  by  the  plaintiffs  have  never 
been  completed,  and  therefore  have  never  been  in  a fit 
state  for  inspection. 

statement. 

7th.  Because  although  it  was  incumbent  on  the  plain- 
tiffs to  have  shown  that  the  works  had  been  completed 
and  were  fit  for  inspection  according  to  the  contract, 
the  plaintiffs  give  no  evidence. 

The  reasons  assigned  by  the  plaintiffs  the  now  respon- 
dents, in  support  of  the  decree,  were 

1st.  That  the  same  is  correct  for  the  reasons  stated 
in  the  judgment. 

2nd.  The  alteration  made  in  the  decree  on  re-hearing 
was  made  at  the  request  of  the  appellants,  assented  to 
by  the  respondents. 

3rd.  It  is  immaterial  whether  the  respondents  could 
have  been  originally  decreed  to  perform  their  part  of 
the  contract : in  case  it  appears  that  they  have  performed 
it,  specific  performance  should  be  decreed. 

4th.  The  decree  appealed  from  is  not  final  or  proper 
to  be  appealed  from, 
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5th.  The  agreement  in  the  pleadings  mentioned  having  1854. 
been  acted  upon  should  be  fully  performed,  and  no  ade- 
quate remedy  short  of  specific  performance  can  be 
obtained. 


Mr.  Strong,  Q.  C.,  and  Mr.  Blake  for  appellants. 


Gt.  Western 
Railway  Co, 


Mr.  Roaf  and  Mr.  (7.  B.  Boulton,  for  respondents. 

In  addition  to  the  cases  cited  in  the  court  below,  Pick- 
ering V.  The  Bishop  of  Ply,  {a)  Johnston  v.  Shrewsbury 
and  Birmingham  Railway  Co.,  (h)  Stocker  v.  Wedder- 
burn,  [c)  Grervais  v.  Edwards,  {d)  Ogden  v.  Fos- 
sick, {e)  Peto  V.  The  Brighton,  ^c..  Railway  Co.,  (/) 
Counter  v.  Macnherson,[g)  Price  y.  The  Mayor,  ^c.,  of 
Penzance,  {h)  Wells  v.  Maxwell,  (i)  Jackson  v.  Jack- 
son,  (j)  Baker  v.  The  Metropolitan  Railway  Co.,  (k) 
Ueys  Y.  Astley,  {1)  Fry  on  Spec.  Per.,  sections  95,  96, 
97,  240,  were  referred  to  and  commented  on  by  counsel. 


Richards,  C.  J. — If  the  doctrine  that  wdiere  a court 
of  law  can  do  complete  justice  between  the  parties,  then 
that  a court  of  equity  will  not  ordinarily  intervene  be  Judgment, 
correct,  I ''see  no  reason  why  the  parties  should  not 
be  left  to  their  legal  remedies.  The  effect  of  the  decree 
as  I understand  it  is  to  transfer  the  decision  of  the  ques- 
tion whether  the  plaintiffs  have  performed  their  contract 
from  a court  and  jury  to  the  master’s  office,  a tribunal 
certainly  where  facts  of  this  nature  are  not  likely  to  be 
investigated  in  so  satisfactory  a manner  as  at  nisi  prius 
before  a court  and  jury. 


The  modern  cases  shew  that  courts  of  equitv,  follow- 
ing what  seems  to  be  the  natural  and  usual  course  of  all 
tribunals  of  a similar  character  of  extending  their  juris- 
diction, have  exercised  the  right  of  disposing  of  cases 
in  which  there  is  a remedy  at  law.  Rut  in  these  cases 
the  ground  on  which  the  equitable  jurisdiction  is  invited 
seems  to  bo,  that  a court  of  equity  can  do  more  complete 


(a)  2 Y.  & c.  (J.  &.  249. 
(c)  3 K.  & J.  393. 

(e)  9 Jur.  N.  S.  288. 

(f/)  5 Moo.  83. 

(^)  11  W.  Rep.  67G. 
(A:)^l  New  li.  8. 

^ 43 


(b)  3 D.  M.  & G.  914. 

(d)  2 D.  W.  80. 

(/)  32  L.  J.  N.  S.  Ch.  677. 
(h)  4 IlarCj  506. 

(y)  1 S.  & Giff.  184. 

. (/)  3 New  Rep.  19. 
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18H4.  justice  than  a court  of  law,  or  that  the  matters  in  con- 

' ' troversy  can  be  more  conveniently  investio^ated  and  dis- 

Desjardins  tit  • ^ 

Canal  Co.  poscd  of  through  the  machinery  of  the  court  of  equity. 

Gt.  Western 

Kaiiway  Co.  ^ comparatively  recent  case  (a)  proceedings  were  in- 
stituted in  the  Court  of  Chancery  by  a contractor  against 
a railway  company  to  recover  the  value  of  work  done 
for  the  companj,  and  claims  for  compensation  arising 
out  of  the  contract ; the  jurisdiction  in  equity  was  sus- 
tained although  no  fraud  was  alleged,  and  one  of  the 
principal  grounds  for  continuing  the  proceedings  in 
equity,  was  that  if  the  plaintiff  sued  at  law  the  judge 
at  nisi  prius  would  undoubtedly  refer  the  case  td  an 
arbitrator,  whereas  in  equity  the  matter  could  be  diposed 
of  before  an  officer  of  the  court,  who  from  time  to  time 
would  be  under  the  direction  and  control  of  the  court, 
and  this  would  be  a more  efficient  and  satisfactory  way 
of  disposing  of  the  case  than  if  it  went  before  an  arbi- 
trator. 

Judgmeut.  jp  court  had  directed  that  the  defendants  should 
appoint  an  engineer  who  with  the  engineer  of  the  plain- 
tiffs should  examine  the  works  and  certify  if  they  had 
been  properly  completed  or  not,  supposing  that  the 
court  could  under  the  circumstances  of  this  case  make 
such  a decree,  still  the  defendants  would  not  be  able  to 
get  what  they  had  a right  to  expect  from  the  agreement, 
viz.,  the  opinion  and  judgment  of  skilled  persons  on 
work  which  they  had  personally  examined  and  as  to 
which  they  were  satisfied  the  plaintiffs  had  performed 
their  contract.  The  bridge  having  been  destroyed  it 
cannot  now  be  examined  as  a structure,  and  whether  the 
plaintiffs  have  performed  their  contract  with  respect  to 
it  or  not,  must  now  be  a matter  of  evidence,  and  that 
evidence  under  the  present  decree  must  be  before  the 
master.  If  the  now  defendants  should  sue  the  present 
plaintiffs  in  a court  of  law,  for  not  executing  and  com- 
pleting the  works  properly  and  according  to  the  con- 
tract, they  must  prove  the  allegations  to  that  effect 
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contained  in  their  declaration,  if  they  are  denied,  or  they  1864. 


will  fail  in  their  action.  Yet  this  is  the  very  question 


which,  under  the  decree,  is  referred  to  the  master,  and  Canai  co. 
he  must  dispose  of  it  under  the  evidence  brought  before 
him,  so  that  in  truth  the  effect  of  the  decree  is,  as 
already  intimated,  to  transfer  the  investigation  to  the 
master  which  could  be  better  conducted  before  a court 
and  jury.  What  is  shewn  to  be  the  effect  of  the  decree  as 
now  framed  seems  to  me  to  afford  sufficient  evidence  of 
its  impolicy. 

In  the  argument  by  way  of  sustaining  the  judgment 
of  the  court  below,  it  is  assumed  that  the  plaintiffs  have 
fully  performed  their  part  of  the  undertaking,  and  there- 
fore it  would  be  unnecessary  to  decree  specific  perfor- 
mance on  their  part,  (which  under  the  circumstances  of 
this  case  it  is  not  pretended  would  be  directed,)  even  if 
it  were  manifest  that  the  contract  had  not  been  perform- 
ed on  their  part.  But  the  decree  itself  is  to  ascertain 
that  very  fact  and  not  to  appoint  the  engineer  to  ascer- 
tain  it. 

It  seems  to  me  that  the  doubts  and  difficulties  sus;- 
gested  by  his  lordship  the  Chancellor  in  the  court  below, 
as  to  the  propriety  of  making  this  decree  under  the  facts 
disclosed,  cannot  be  overcome. 

The  position  of  the  plaintiffs  before  the  court  is  this; 
they  ask  that  the  court  may  appoint  an  engineer  to . 
proceed  in  company  with  their  engineer  to  inspect  the 
works,  and  that  the  defendants  may  be  perpetually 
enjoined  from  commencing  any  suit  at  law  in  reference 
thereto  ; so  that  their  real  object  is  to  restrain  the 
defendants  from  suing  them  at  law  for  a breach  of  this 
very  agreement,  and  anticipating  them  in  the  commence- 
ment of  the  suit,  they  wish  to  have  the  matter  disposed 
of  in  a different  way,  and  having  obtained  the  decree 
appealed  against,  they  propose  to  have  the  questions  as 
to  the  performance  of  the  contract  settled  in  the  mas- 
ter’s office,  instead  of  allowing  the  defendants  to  bring 
them  before  a court  and  jury. 
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* of  the  bridge  because  it  is  destroyed,  neither  plaintiffs 

Desjardins  ° i . -i  r . 

Canal  Co.  nor  defendants  can  have  the  judgment  of  any  engineer 
Gt.  TVesternfj.Qi^  hig  Qwn  personal  examination  (unless  such  exami- 


Railway  Co. 


Judgment. 


nation  was  made  before  the  bridge  was  destroyed)  as  to 
how  far  the  work  has  been  performed  according  to  the 
contract.  As  what  the  parties  contracted  for  and  what 
both  desired  is  not  now  attainable,  I think  the  court 
below  ought  to  have  dismissed  the  plaintiffs’  bill,  leaving 
the  parties  to  their  legal  remedies. 

If  to  enable  the  plaintiffs  to  recover  something  due 
them  from  the  defendants  it  had  been  necessary  to 
obtain  the  certificate  of  the  engineers  that  the  work  had 
been  performed  according  to  the  contract  as  a condition 
precedent  to  their  recovery,  and  in  consequence  of  the 
defendants’  delay  to  name  an  engineer  in  their  behalf, 
such  certificate  could  not  be  obtained  ; under  such  cir- 
cumstances the  assistance  of  a court  of  equity  might 
with  some  propriety  be  invoked  to  aid  the  plaintiffs  in 
obtaining  what  was  really  due  them,  or  at  all  events  in 
removing  the  obstruction  to  a recovery  at  law  which  the 
condition  precedent  interposed,  but  here  no  such  obstruc- 
tion exists,  and  there  seems  no  sufficient  reason  why  the 
contest  between  the  parties  should  be  v/ithdrawn  from 
the  ordinary  tribunals. 

Although  the  defendants  might  have  appointed  an 
engineer  who  could  have  attended  to  the  matter,  and  in 
that  respect  may  be  considered  responsible  for  the  d.elay 
which  took  place  in  examining  the  work,  yet  it  does  not 
appear  there  was  any  intentional  fraud  in  such  delay, 
but  it  arose  from  the  difficulty  of  procuring  the  atten- 
dance of  Mr.  Page^  to  whom  they  had  applied  to  make 
the  examination,  but  who,  from  his  other  engagements  as 
engineer  of  the  board  of  works,  could  not  attend.  If  the 
plaintiffs  considered  it  of  such  paramount  importance  to 
them  to  have  the  question  of  the  proper  performance  of 
the  contract  on  their  part  established  they  should  have 
applied  to  the  court  within  the  two  years  in  which  the 
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bridge  was  standing  to  compel  the  defendants  to  select  1861. 
an  engineer,  and  they  could  then  have  submitted  that 

° , Desjardins 

they  would  perform  their  part  of  the  contract  if  it  should  canai  co. 
appear  that  it  had  not  been  performed.  But  the  plain- 
tiffs  themselves  having  delayed  until  a personal  examin- 
ation of  the  bridge  became  impossible,  and  the  agree- 
ment as  to  the  certificate  of  the  engineers  from  such 
examination  not  being  capable  of  being  carried  out,  and 
no  obstacle  existing  to  the  plaintiffs  enforcing  at  law 
any  of  their  other  rights  under  the  contract,  I think 
the  decree  of  the  court  below  was  wrong  and  ought  to 
be  reversed,  particularly  as  it  is  sought  for,  to  prevent 
the  defendants  from  enforcing  at  law  what  may  be 
their  rights  under  the  contract. 


44 
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, [Before  the  Hon.  Archibald  McLean^  Ex-Q.  Presi- 
dent the  Hon.  William  Henry  Draper^  Q.  C.  J.,  the 
Hon.  P.  M.  Vanhoughnet,  Chancellor^  the  Hon. 
William  B.  Richards^  C.  J.  0.  P.^  the  Hon.  Vice- 
Chancellor  Esten,  the  Hon.  Mr.  Justice  Morrison^ 
and  the  Hon.  Mr.  Justice  Adam  Wilson. 

On  an  Appeal  prom  a Decree  op  the  Court  op  Chancery.. 


Eliza  Henrihan,  Administratrix  of  Michael  Hen- 
KiHAN,  Appellant,  and  James  Gallagher,  Re- 
spondent. 

Lease  with  right  of  purchase — Personal  representative  heir-at-law. 

Held^  affirming  the  decree  of  the  Court  of  Chancery,  that  an  assign- 
ment by  the  personal  representative  of  a lessee  for  years,  does  not 
carry  with  it  a right  of  purchasing  the  fee  contained  in  the  lease ; 
but  this  court  varied  the  decree,  by  directing  the  vendee  of  the 
personal  representative  to  execute  a mortgage  upon  the  property, 
the  conveyance  of  which  he  had  obtained  from  the  lessors  as 
assignee  of  the  lease, 

Sampson  v.  McArthur,  (8  Grant  72,)  remarked  upon  and  over-ruled, 

. so  far  as  the  same  decided  that  the  right  to  purchase  contained  in  a 
lease  was  personalty. 

Argument.  This  was  an  appeal  from  a decree  of  the  Court  of 
Chancery,  as  reported  in  Grant’s  Chancery  Reports, 
volume  ix.,  page  588,  where  the  facts  giving  rise  to  the 
case  sufficiently  appear. 

From  that  decree  the  jilaintiff  appealed,  on  the  ground 
that  the  term  created  in  the  parcel  of  land  by  the  lease 
in  the  bill  mentioned,  having,  on  the  death  of  the  lessee, 
Michael  Henrihan,  become  vested  in  the  appellant  as 
administratrix,  and  the  covenant  contained  in  the  lease 
on  the  part  of  the  lessors.  The  Canada  Company,  con- 
ferring on  the  lessee  the  privilege  of  purchasing  the  fee 
simple  and  inheritance  in  the  said  parcel  of  land,  being 
in  its  nature  a covenant  • running  with  the  land,  the 
respondent,  James  Callagher,  by  virtue  of  the  convey- 
ance and  assignment  made  to  him  by  the  appellant, 


* Was  absent  when  judgment  was  pronounced. 
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became  entitled  to  the  benefit  of  such  covenant,  and  to  1864. 
a conveyance  of  the  land  in  fee  simple,  upon  payment 
to  the  Canada  Company  of  the  purchase  money,  payable 
to  them  according  to  the  tenor  of  the  covenant. 

Mr.  Hilly ard  Cameron^  Q.  C.,  and  Mr.  Brough, 

Q.  C.,  for  the  appellant. 

The  effect  of  the  decree  from  which  this  appeal  is 
brought  is  to  declare  that  the  right  to  purchase  the  fee 
vested  in  the  heir-at-law,  and  that  the  administratrix  in 
assigning  the  term  could  not  thereby  affect  the  interest 
of  the  heir.  The  lease  in  question  only  gives  an  option 
to  purchase. 

The  fallacy  is  in  treating  this  mere  option  of  purchas- 
ing as  if  there  were  a valid  or  binding  contract  for  a 
purchase,  to  which  the  court  would  attach  all  the  rights 
and  liabilities  of  equitable  ownership.  The  lease  only  statement, 
created  a term,  and  the  covenant  is  incorporated  with 
it,  and  has  no  existence  out  of  or  apart  from  it. 

Had  this  lease  been  assigned  by  the  lessee  himself,  it 
would  undoubtedly  have  carried  with  it  the  right  to 
purchase  the  fee;  by  the  death  of  the  lessee  the  term 
became  vested  in  the  administratrix,  and  the  effect  of  her 
deed  was  to  pass,  and  it  did  in  fact  pass,  to  Q-allagher 
the  residue  of  the  term,  and  if  so,  the  right  to  purchase 
went  with  it.  Welchman  v.  Sprinks,  (a)  Crreen  v. 

Low,  (5)  Thompson  v.  Gruyon,  {c)  Lawes  v.  Bennett,  {d) 

Townly  v.  Bedweil,  {e)  Be  Houghton,  (/)  Sugden's 
Vendors  and  Purchasers,  14th  ed.  page  597,  were, 
amongst  other  authorities,  referred  to. 

The  respondent  did  not  appear. 


(a)  5 L.  T.  N.  S.  385. 
(c)  6 Sim.  G6. 

(c)  14  Ves.  591. 


{b)  22  Beav.  626. 
\d)  1 Cox.  167. 

(/)  II  Ir.  Ch.  130. 
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Henrilian 


V. 

Gallagher. 


Judgment. 


The  judgment  of  the  court  was  delivered  by 

Draper,  C.  J. — The  opinion  given  by  the  late  Sir 
J,'  B.  Bobinson,  in* Sampson  v.  McArthur,  was  not 
concurred  in  by  the  other  members  of  the  court,  and 
the  appeal  in  that  case  was  dismissed  exclusively  on  the 
points  raised  by  the  appeal  itself,  upon  none  of  which 
they  thought  the  plaintiff  entitled  to  succeed.  In  that 
case  his  lordship  expressed  the  opinion  that  the  bill 
should  have  been  dismissed  with  costs ; but  the  defend- 
ant, McArthur,  did  not  ask  for  or  desire  this,  and  was 
willing  to  take  what  the  decree  gave  him,  not  asking  for 
more,  and  the  Canada  Company  simply  submitted  to  do 
whatever  was  decreed,  and  the  majority  of  the  court 
neither  expressed,  nor  intended  to  decide,  that  the  right 
to  purchase  was  to  be  viewed  as  personalty,  and  passed 
as  such.  I made  a minute  at  the  time  of  our  dissent 
from  the  opinion  as  to  that  point  expressed  by  his  lord- 
ship,  though  we  all  concurred  in  dismissing  the  appeal. 

I think  that  the  right  of  purchase  did  not  pass  to  the 
administratrix ; and  I should  have  been  of  opinion  that 
this  appeal  should  be  dismissed  with  costs,  but  it  has 
occurred  to  us  that  as  between  these  parties  it  is  just 
that  a mortgage  should  be  given  by  the  defendant  to  the 
plaintiff.  All  we  desire  is  to  protect  the  rights  of  the 
infant  heirs,  which  we  think  can  effectually  be  done  by 
inserting  in  the  decree  and  mortgage  that  it  is  to  be 
without  prejudice  to  the  rights  of  the  co-heirs  of  Michael 
Henrilian,  under  the  covenant  contained  in  the  lease. 


The  decree  will>  therefore,  be  varied  to  this  extent. 
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[Before  the  Hon.  Arch.  McLean^  Ex-C.J.^  President 
the  Hon.  W.  H.  Draper^  Q.  Chief  Justice  of  Upper 
Canada^  the  Hon.  P.  M.  Vanhoughnet^  Chancellor^ 
the  Hon.  W.  B.  Richards,  C.J.  0.  P.,  the  Hon.  Vice- 
Chancellor  Hsten,  the  Hon.  Vice-Chancellor  Spraggef^ 
the  Hon.  Mr.  Justice  Morrison,  and  the  Hon.  Mr. 
Justice  John  Wilson. 


1864. 


Macdonald 


V. 

Macdonell. 


On  an  Appeal  from  the  Court  op  Queen’s  Bench. 


Donald  A.  Macdonald,  Appellant,  and  Alexander 
Roderick  Macdonell,  Respondent. 

Will — Construction  of— Devising  lands  in  Lower  Canada — Conditional 

devise. 

A married  woman  domiciled  in  Upper  Canada,  on  the  17th  December, 

1828,  made  her  will,  the  second  paragraph  of  which  was  as  follows : 

“ I give,  devise,  and  bequeath  my  house  and  property  in  St,  Paul 
street,  Montreal,  left  me  by  my  former  husband,  Michael  Trudeau, 
to  my  son  Allan,  with  power  to  give  an  equal  share  to  his  sisters 
Helen,  Catherine  and  Harriet,  and  to  his  brother  Johnf'  and  died  Digest, 
shortly  after  the  making  of  this  will.  On  the  20th  of  March,  1842, 
her  husband  made  and  published  his  last  will  and  testament,  by  the 
fourth  and  fifth  clauses  of  which  he  devised  lot  No.  37  (the  premises 
in  question)  to  his  son  John  Watson  Macdonell,  and  lot  No.  32  to  his 
son  Alexander  Roderick  Macdonell.  By  the  14th  clause,  he  gave  to 
his  son  Allan  his  watch,  gold  seal  and  gold  ring.  In  a subsequent 
part  of  the  same  js-ill  (para.  16)  he  directed,  that  shouldVo/m  Watson 
Macdonell  to  take  possession  of  lot  No.  32,  then  lot  No.  37 

was  to  become  vested  in  Alexander  Roderick,  the  same  as  if  it  had 
been  willed  to  him.  By  a codicil  to  this  will,  dated  on  the  1st  of 
April  following,  the  testator  declared  his  will  and  desire  to  be  that 
his  son  Allan  should  take  holy  orders,  but  should  Allan’s  health  or 
any  other  reasonable  cause  or  circumstance  cause  him  not  to  enter 
into  holy  orders,  he  ordered  and  devised  that  Allan  should  have  to 
himself,  and  his  heirs  for  ever,  the  whole  of  the  said  lot  No.  37,  in 
which  case  John  Watson  and  Alexander  Roderick  were  ordered  to 
receive  certain  other  lands  particularly  mentioned,  adding  in  a 
subsequent  clause  of  the  codicil,  But  should  my  son  Allan  not 
divide  or  give  over  in  full  an  equal  portion  of  the  house  in  St.  Raul 
street,  Montreal,  as  was  his  mother’s  intention,  as  appears  hy  her  last 
will,  in  which  case  I order  and  devise,  that  my  son  Allan  shall  only 
receive  of  my  property  what  has  been  willed  to  him  in  my  last  will, 
before  this  codicil  was  written,  then  this  codicil  to  be  null  and  void ; 
otherwise  to  remain  in  full  force  and  virtue.”  After  the  death  of  the 
testator,  Allan,  not  having  taken  holy  orders,  entered  into  possession 
of  No.  37,  and  also  into  the  receipts  of  the  rents  and  profits  of  the 
property  in  Montreal  devised  by  his  mother,  treating  it  as  his  own 
absolutely,  never  having  made  any  conveyance  of  any  portion  thereof 
or  paid  any  share  of  the  rents  and  profits  to  his  sisters  and  brother, 


^ Were  absent  when  judgment  was  delivered. 


342 


ERROR  AND  APPEAL  REPORTS. 


1864. 


Macdonald 


V. 

Macdonell. 


and  having  also  executed  a mortgage  thereon,  as  owner  in  fee,  for 
his  own  benefit. 

John  Watson  Macdonell  had  after  his  father’s  death  chosen  to  take  as 
his  share  lot  No.  32,  and  thereupon  Alexander  Roderick  Macdonell 
claiming  that  under  the  terms  of  the  codicil  he  had  become  absolutely 
entitled  to  lot  37,  brought  ejectment  therefor.  It  was  shewn  that 
by  the  law  of  Lower  Canada,  the  words  of  the  will  of  Mrs.  Macdonell 
vested  in  the  sisters  and  brother  absolute  interests  in  the  property 
in  Montreal,  and  that  no  conveyance  or  assignment  by  Allan 
Macdonell  was  necessary  to  vest  their  portions  of  the  estate  in  them. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  event  upon 
which  the  estate  was  to  become  divested  from  Allan  and  to  devolve 
upon  the  plaintiflF  had  not  happened:  or,  in  other  words,  that  the 
condition  upon  which  Allan  held  the  estate  had  not  been  broken. 
[Esten,  V.  C.,  dissenting.]* 


This  was  an  appeal  from  a judgment  pronounced  by 
the  Court  of  Queen’s  Bench  in  an  action  of  ejectment 
pending  in  that  court,  wherein  the  respondent  was 
plaintiff,  and  the  appellant  was  defendant. 


The  circumstances  out  of  which  the  action  arose,  and 
the  evidence  adduced  at  the  trial  of  the  issue,  are  fully 
set  forth  in  the  report  of  the  case  in  volume  xix.,  page 
statement.  reports  of  that  court. 


From  the  judgment  there  reported  the  defendant 
appealed,  assigning  as  reasons  of  appeal : — 


Firstly, — That  the  codicil  passes  a present  immediate 
interest  in  the  land  to  Allan  Macdonell,  he  not  having 
taken  orders  of  priesthood  or  holy  orders. 

Secondly, — That  the  proviso  or  condition  contained 
in  the  third  section  of  the  codicil  is  a condition  subse- 
quent, and  cannot  defeat  the  previous  devise  in  the 
codicil,  or  give  the  plaintiff  a right  to  recover  on  the 
facts  stated. 

1st.  Because  the  performance  of  it  is  impossible,  in 
this,  that  it  requires  Allan  Macdonell  to  give  over  to 


I * It  is  to  be  observed  that  the  effect  of  this  judgment  is  that  the  gift 
to  Allan  was  in  fact  absolute,  the  law  having  already  done  all  that  he 
was  directed  to  do  by  the  wiliiof  the  father,  the  condition  therefore  on 
which  the  estate  was  given  to  him  was  silent  or  inoperative. 
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his  brother  and  sisters  an  equal  portion  of  the  St.  Paul  1864. 
street  property,  whereas,  under  Mrs.  MacdonelVs  will  of 
1828,  as  interpreted  by  the  law  of  Lower  Canada, 
where  the  property  lies,  such  portion  or  interest  had 
already  passed  and  was  vested  in  the  brother  and  sisters, 
and  therefore  could  not  be  given  or  conveyed : the  con- 
dition being  impossible  of  performance,  the  previous 
devise  is  absolute. 

2nd.  Because  said  condition  or  proviso  is  unintelligible 
and  insensible,  and  inconsistent  with  the  codicil  and 
will,  and  void,  and  cannot  defeat  the  estate  previously 
devised. 

3rd.  No  time  is  fixed  by  the  codicil,  when  Allan  is  to 
make  over  an  equal  share  of  the  St.  Paul  street 
property  to  his  brother  and  sisters,  and  no  demand  or 
refusal  to  do  so  has  been  proved,  and  such  condition 
may  yet  be  performed. 

Judgment. 

4th.  If  the  will  of  Mrs  Macdonell  is  to  be  interpreted 
by  the  law  of  Upper  Canada,  then  it  gave  a life  estate 
to  Allan  Macdonellj  with  a power  of  appointment  of 
the  inheritance  of  the  St.  Paul  street  property  among 
his  brother  and  sisters,  which  power  of  appointment 
may  be  exercised  at  any  time  during  his  life,  and  the 
estate  devised  to  him  by  the  codicil  cannot  be  defeated 
until  his  death. 

5th.  That  the  condition  in  the  codicil  has  been  sufii- 
ciently  complied  with,  the  brother  and  sisters  having 
received  the  shares  to  which  they  claimed  to  be  entitled 
under  Mrs.  MacdonelV s will,  and  having  sold  and  dis- 
posed of  the  same. 

Thirdly, — That  on  the  evidence,  plaintiff  has  shown 
no  right  to  recover. 

In  support  of  the  judgment  of  the  court  below  the 
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respondent  asserted  that  there  is  no  error  in  the  said 
judgment  of  the  Court  of  Queen’s  Bench,  and  that  the 
postea  was  rightly  ordered  to  be  delivered  to  him : that 
on  the  evidence,  his  right  to  recover  was  clearly  proved, 
and  that  the  codicil  or  devise  relied  on  by  the  defendant 
was  defeated  and  became  void,  in  consequence  of  Allan 
Maedonell  not  having  made  over  to  his  brother  and 
sisters  an  equal  portion  in  the  St.  Paul  street  property, 
Montreal,  devised  in  the  will  of  his  mother ; and  that 
this  condition  being  broken,  the  devise  over  to  the 
plaintiff  took  effect  in  law. 

Mr.  S,  Richards,  Q.  C.,  for  the  appellant. 

Mr.  J.  Hillyard  Cameron,  Q.  C.,  for  respondent. 

Draper,  C.  J. — Ejectment  for  lot  No.  37,  2nd  con- 
cession Lochiel.  A verdict  was  rendered  at  the  trial  in 
this  cause  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  of  Queen’s  Bench,  who  in  Hilary  Term  (23rd 
Vic.)  ordered  the  postea  to  be  delivered  to  the  plaintiff. 
Against  that  decision  the  defendant  appeals. 

The  facts  of  the  case  are  as  follows : Mary  Maedonell, 
being  at  the  time  the  wife  of  Angus  Maedonell,  and 
domiciled  in  Upper  Canada,  on  the  17th  December, 
1828,  executed  her  last  will  and  testament,  in  presence 
of  three  subscribing  witnesses,  containing  the  following 
passages : Second. — I give,  devise,  and  bequeath  my 

house  and  property  in  St.  Paul  Street,  Montreal,  left 
me  by  my  former  husband  Michael  Trudeau  to  my  son, 
Allan  Maedonell,  with  power  to  give  an  equal  share  to 
his  sisters  Helen,  Catherine,  and  Harriett,  and  to  his 
brother  John.  Third. — I give  and  devise  to  my  daughter 
Mary  Trudeau,  two  gowns  and  a shawl.  Fourth. — 
Any  disputes  arising  in  the  distribution  of  the  above 
property  to  be  settled  by  the  executors.”  She  appointed 
her  father,  her  husband,  and  a third  person  executors, 
and  died  soon  after  making  this  will. 
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Allan  Macdonell,  son  of  the  testatrix,  was  born  on  1864. 
12th  November,  1818.  After  the  death  of  the  testatrix  ' — — * 

, Macdonald 

Mary,  her  husband  Anqus  received  the  rents  and  y*  „ 

^ ^ . . Macdonell. 

profits  of  the  house  and  property  in  Montreal,  mentioned 
in  the  will,  until  his  death,  which  occurred  in  1843.  He 
and  one  other  of  the  executors  named  by  Mary  Mac- 
donell,  after  her  father’s  death,  endorsed  a memorandum 
on  her  will  that  they  were  of  opinion  that  the  testatrix 
intended  by  the  will  to  confer  an  equal  interest  in  the 
said  house  and  property  on  her  children,  Allan^  Helen^ 

John,  Catherine,  and  Harriett,  ^ therefore,  we  do 
hereby  order  that  the  rents  and  profits  arising  from  said 
house  and  property  be  equally  divided  between  them.” 

It  was  stated  that  there  was  a deed  of  partition  between 
testatrix,  as  widow  of  Trudeau,  and  Mary,  her  daughter 
by  Trudeau.  Angus  Macdonell  died  in  1843,  seized  in 
fee  of  No.  37,  2nd  concession  of  Lochiel,  and  of  other 
real  estate  in  Upper  Canada.  He  made  a will,  duly 
executed,  to  pass  real  estate,  dated  the  27th  March,  judgment. 
1842,  by  which  he  devised  the  whole  of  lot  37,  2nd 
concession,  Lochiel,  to  his  son,  John  Watson,  in  fee, 
subject  to  a life  estate  to  his  widow,  Isabella,  in  a certain 
portion  thereof,  and  he  gave  to  his  eldest  son,  Allan,  his 
silver  double-cased  watch,  gold  seal,  and  gold  ring.  To 
his  son,  Alexander  Roderick,  (the  plaintiff,)  in  fee.  No. 

32,  2nd  concession,  Lochiel ; to  his  son,  James  Alexander, 
in  fee.  No.  31,  2nd  concession,  Lochiel.  But  (by  clause 
16)  in  case  John  Watson  Macdonell  should  prefer  to 
take  No.  32  to  taking  No.  37,  the  testator  devised  No. 

32  in  fee  to  him,  and  No.  37  in  fee  to  Alexander 
Roderick,  the  plaintiff. 

It  was  admitted  that  John  Watson  Macdonell  had 
exercised  this  election,  and  taken  possession  of  No.  32. 

On  the  15th  April,  1842,  Angus  Macdonell  made  the 
following  codicil  to  his  will:  “First. — It  is  my  sincere 
will  and  desire  that  my  son,  Allan,  should  take  and 
receive  holy  orders,  and  become  an  exemplary  priest,  as 
45  VOL.  II. 
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order  and  desire  that  should  my  son  Allan's  health,  or 
from  any  other  reasonable  cause  or  circumstance,  cause 
him  not  to  take  holy  orders,  and  not  take  orders  of 
priesthood,  in  which  case  I order  and  devise  that  my 
said  son  AVan  shall  have  to  himself,  and  his  heirs  for 
ever,  the  whole  of  lot  No.  37,  2nd  concession,  Lochiel, 
with  exception  of  such  reservations  as  have  been  made  in 
my  will;”  and  the  testator,  on  the  contingency  of 
Allan's  taking  No.  37,  makes  changes  in  the  disposition 
of  his  other  lands,  by  devising  to  John  Watsoii  Macdonell 
lot  No.  32,  to  Alexander  Roderick,  the  plaintiff,  the 
west  half  of  No.  31,  and  to  James  Alexander  the  east 
half  of  No.  31.  “ Third. — But  should  my  son  Allan 

not  divide  or  give  over  in  full  an  equal  portion  of  the 
house  in  St.  Paul  Street,  Montreal,  as  was  his  mother’s 
intention,  as  appears  by  her  last  will,  in  which  case  I 
order  and  devise  that  my  son  Allan  shall  only  receive 
statement;  of  my  property  what  has  been  willed  to  him  in  my  last 
, will,  before  this  codicil  was  written,  then  this  codicil  to 

be  null  and  void,  otherwise  to  remain  in  full  force  and 
virtue.” 


Allan  Macdonell  swore  at  the  trial  that  he  was  in 
possession  of  the  house  and  property  devised  by  his 
mother ; that  he  occupied  it,  and  drew  the  rents  from 
the  time  of  his  father’s  death ; that  he  considered  himself 
entitled  to  the  whole  property  under  his  mother’s  will, 
and,  in  consequence,  drew  all  the  rents.  He  never  did 
divide  the  property  with  his  brothers  and  sisters,  but 
gave  a mortgage  on  the  whole  property  as  his  own. 
He  also  gave  a mortgage  on  lot  37,  2nd  concession, 
Lochiel,  some  years  afterwards,  to  his  brother,  John 
Watson  Macdonell,  He  swore  he  gave  this  mortgage 
with  a view  to  secure  it  to  himself,  and  to  have  it  returned 
at  some  future  period. 

On  the  12th  July,  1844,  Allan  Macdonell,  and  his 
co-partner  in  trade,  appeared  before  notaries  public  in 
Montreal,  and  acknowledged  themselves  indebted  to 
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John  Torrance  ^ Co.^  mer chants  of  Montreal,  in  1864. 
^821  10s.  lid.,  current  money  of  Canada,  which  sum, 
with  legal  interest  from  that  date,  they  promised  to  pay 
on  the  1st  August,  1845,  and  for  securing  such  payment 
Allan  Maedonell^  as  proprietor  under  the  last  will  and 
testament  of  his  mother,  Mary  Macdonell,  did  charge, 
encumber,  mortgage  and  hypothecate  the  premises  men» 
tioned  in  the  said  will,  (describing  it,)  “ the  whole,  as 
bequeathed  by  the  said  late  Michael  Trudeau  by  will  to 
his  wife,  the  said  Mary  Macdonelir 

There  was  no  evidence  of  any  will  having  been  made 
by  Michael  Trudeau.  The  presumption  from  what  did 
appear  was,  that  he  died  -intestate,  in  which  case,  by  the 
law  of  Lower  Canada,  one-half  of  this  property  vested  in 
his  widow,  the  other  half  in  Mary  Trudeau^  their  only 
child. 

In  1845  one  Becousse,  having  recovered  judgment 
against  Allan  Macdonell^  placed  in  the  hands  of  the  judgment, 
sheriff  of  Montreal  a writ  against  lands,  on  which  the 
sheriff  took  in  execution  the  undivided  tenth  of  the  house 
and  property  which  had  belonged  to  Michael  Trudeau^ 
and  sold  and  conveyed  the  same  to  Pierre  Munro^  for 
£300,  and  by  a judgment  of  distribution  of  the  court  of 
Queen’s  Bench,  at  Montreal,  on  the  29th  Januaryj 
1846,  Torrance  ^ Co.  obtained  £269  13s.  6d.  of  the 
purchase  money,  by  virtue  of  agreement  of  12th  July, 

1844. 

On  the  20th  January,  1846,  Allan  Macdonell^  in 
consideration  of  £260,  bargained,  sold  and  conveyed  to 
John  Watson  Macdonell^  in  fee,  No.  37,  2nd  concession 
Lochiel,  subject  to  a proviso  for  redemption,  on  payment 
of  £250  and  interest  in  a year. 

On  the  6th  September,  1856,  John  Watson  MacdonelJ^ 
in  consideration  of  £180,  assigned  and  conveyed  the 
said  mortgage,  and  the  land,  &c.,  to  Donald  Alexander 
Macdonaldy  the  defendant  in  this  suit. 
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On  the  30th  November,  1855,  one  Angus  Kennedy 
recovered  a judgment  in  the  court  of  Queen’s  Bench, 
Upper  Canada,  for  £166  14s.  3d. 

On  the  6th  December,  1854,  John  Torrance^  and 
others,  recovered  a judgment  in  the  Queen’s  Bench, 
Upper  Canada,  Allan  Mae donell^  for  £995  2s.  2d. 

On  this  and  on  Kennedy's  judgment  writs  of  execution 
against  the  lands  of  Allan  Macdonell  were  put  into 
the  hands  of  the  sheriff,  who,  by  virtue  thereof,  on  the 
1st  April,  1856,  executed  a conveyance  to  Donald 
Alexander  Macdonald^  the  defendant,  in  consideration 
of  £950,  of  No.  37,  2nd  concession  Lochiel,  as  belong- 
ing to  Allan  Macdonell^  and  all  the  right,  title, 
interest,  equity  of  redemption,  &c.,  &c.,  in  the  lot,  of  the 
said  Allan  MacdonelL 

It  further  appeared  that  on  the  1st  April,  1854,  a 
writ  of  execution  against  the  goods  and  lands  of  Allan 
Macdonell,  issued  at  the  suit  of  Torrance  ^ Co.,  out  of 
the  superior  court  of  the  district  of  Montreal,  on  a judg- 
ment recovered  against  Allan  Macdonell,  for  debt, 
£923  6s.  Id.,  with  costs  and  interest,  on  which  the 
sheriff  returned  that  he  had  taken  in  execution,  as 
belonging  to  the  defendant,  four-tenths  of  the  lot  of 
ground,  (describing  it,)  being  the  house  and  property 
devised  by  Mrs.  Macdonell' s will  of  17 th  September,  1828. 
One  of  the  plaintiffs  in  that  suit  bought  the  premises 
for  £700  currency,  and  there  was  a proceeding  in  the 
same  superior  court,  in  which  a judgment  of  distribution 
of  the  proceeds  of  that  execution  was  rendered  on  the 
30th  November,  1854,  and  the  sum  of  £658  2s.  3d.  was 
awarded  to  be  paid  to  the  three  sisters  and  brother  of 
Allan,  the  devisees  of  Mary  Macdonell,  their  mother. 
This  sum  was  the  amount  produced  by  the  sheriff’s  sale, 
less  the  costs  and  expenses.  These  four  devisees  stated, 
in  coming  before  the  court,  that  the  undivided  four- 
tenths  sold  were  their  property,  but  having  the  right, 
they  made  option  of  claiming  the  proceeds  thereof,  and 
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upon  this  the  judgment  of  distribution  was  founded.  In 
fact,  the  claim  was  advanced  in  their  name  by  Torrance 
^ Co.^  who  had  previously  purchased  the  right  of  each 
devisee  for  the  sum  of  £35  each. 

The  plaintiff  therefore  claimed  title  as  devisee  of  his 
father  Angus  Macdonell  under  the  will  dated  the  29th 
of  March,  1842,  because,  as  was  admitted  at  the  trial, 
John  Watson  Macdonell,  to  whom  this  lot.  No.  37,  was 
in  the  first  instance  devised,  had  exercised  the  election 
given  him  by  the  16th  paragraph  of  that  will,  and  had 
taken  instead  of  No.  37  lot  32,  in  which  event,  under 
the  will.  No.  37  was  devised  to  the  plaintiff,  and  the 
plaintiff  insisted  that  although  Allan  had  not  taken  holy 
orders,  or  orders  of  priesthood,  yet,  inasmuch  as  he  did 
not  ‘‘  divide  or  give  over  in  full  an  equal  portion  of  the 
house  in  St.  Paul  Street,  Montreal,  as  was  his  mother’s 
intention,  as  appears  by  her  last  will,”  the  codicil  to  the 
father’s  will,  which  gave  Allan  No.  37  in  case  he  did 
not  take  holy  orders,  became  null  and  void. 

If  the  codicil  is  operative,  it  revoked  the  devise  of 
No.  37  to  the  plaintiff,  for  in  the  event  of  Allan  s not 
taking  holy  orders  that  lot  is  given  to  him  {Allan)  in 
fee,  and  the  plaintiff’s  contention  is,  that  the  gift 
beeame  void,  even  if  it  vested  under  the  latter  part  of 
the  codicil.  \ 

We  have  to  determine  the  effect  and  true  construction 
of  this  will,  for  the  plaintiff  must  stand  or  fall  by  this. 
Any  reference  to  the  will  of  Mary  Macdonald  is  only 
incidental,  and  ancillary  to  arriving  at  the  true  meaning 
of  the  will  and  codicil  of  Angus, 

The  testator,  when  he  made  this  will,  knew  Allan 
had  not  taken  orders,  and  though  he  expresses  his  own 
wish  most  earnestly,  it  is  plain  he  anticipated  Allan 
would  not  do  so.  Nevertheless,  with  that  knowledge 
and  anticipation,  he  gives  to  Allan  immediately  the  lot 
in  dispute,  and,  after  making  a change  in  the  disposition 
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of  other  portions  of  his  property,  rendered  necessary 
solely  by  this  gift  to  Allan,  he  attaches  a condition 
to  that  gift  which  might  or  might  not  operate  upon  it, 
for  the  performance  of  which  no  time  was  limited,  but 
which  could  not  be  deemed  broken  before  the  lapse  of  a 
reasonable  time  to  fulfil  it. 

This  condition  does  not  specify  any  particular  act 
which  is  required  to  be  done  by  Allan,  in  order  to  divide 
or  give  over  an  equal  portion  of  the  house  in  Montreal. 
If  any  such  act  had  been  directed,  and  had  not  been 
performed,  it  might  well  have  been  insisted  that  the 
codicil  had  become  null,  and  a fortiori  if  any  act  had 
been  done  by  Allan  which  defeated  his  father’s 
intention. 

I have  arrived  at  the  conclusion  that  this  is  a condi- 
tion subsequent.  I content  myself  with  referring  to 
Olavering  v.  Ellison,  (a)  and  to  the  authorities  collected 
in  the  27th  chapter  of  Jarman  on  Wills. 

I think,  also,  that  the  true  construction  of  the  last 
paragraph  (the  third)  of  the  codicil  is  this:  the  testator 
construes  his  wife’s  will  to  have  intended  that  the  five 
children  named  therein  should  have  an  equal  share  in 
her  Montreal  property,  and  he  is  apprehensive  lest  the 
language  of  the  will,  even  with  the  aid  of  the  memor- 
andum endorsed  by  her  executors  thereon,  might  not  be 
sufficient  to  effectuate  that  intention.  He  therefore  in 
effect  says,  that  if  Allan  takes  more  than  one-fifth,  or 
deprives  his  sisters  and  brother  of  the  other  four-fifths 
of  the  Montreal  property,  he  shall  not  have ' Ho.  37. 
The  plain  object  of  the  father  is  to  secure  an  equal 
division  of  the  Montreal  property  among  the  five.  He 
assumes  that  the  power  to  do  so  is  in  Allan's  hands,  and 
he  makes  this  part  of  the  codicil  to  secure  that  result. 
He  certainly  never  contemplated  that  the  property  in 


(a)  7 H.  h.  Ca,  707. 
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Montreal  should  be  equally  divided  among  the  five,  and 
also  that  Allan  should  not  take  No.  37. 

But  as  this  condition  subsequent  would  take  effect  or 
not,  according  to  the  disposition  which  might  ultimately 
be  made  of  the  mother’s  property  devised  by  her  will,  it 
becomes  necessary  to  examine  into  that  part  of  this  case. 

The  testatrix  was  a married  woman,  domiciled  in 
Upper  Canada,  where  she  made  the  will  in  question,  and 
afterwards  died.  She  was  incapable,  according  to  our 
law,  of  making  a will  to  pass  real  estate ; but  according 
to  the  evidence  of  the  advocates,  she  could  make  a valid 
testamentary  disposition  of  her  property  in  Lower 
Canada,  and  it  is  a settled  doctrine  with  us  that  the  lex 
loci  rei  sitce  is  to  govern,  among  other  things,  as  to  the 
capacity  of  the  testator  to  devise. 

If  the  devise  had  been  legally  inoperative,  and  the 
estate  in  Montreal  had  vested  in  Allan,  as  eldest  son, 
and  heir-at-law  of  the  testatrix,  then  the  condition  in 
the  codicil  would  have  made  it  indispensable  for  Allan 
to  divide  and  give  over  an  equal  portion,  or  he  would  not 
be  entitled  to  keep  No.  37. 

In  the  opinions  given,  in  this  case,  in  the  court  below, 
both  the  then  Chief  Justice  and  Mr.  Justice  Burns 
express  an  opinion  that  the  will  of  Mrs.  Macdonell  is  to 
be  construed  according  to  the  law  of  Lower  Canada. 
Sir  J.  B.  Bohinson  says,  ‘Hhe  effect  of  that  will  -upon 
the  estate  itself  must  be  settled  by  the  law  of  Lower 
Canada;”  and  again,  “We  must,  no  doubt,  look  to  the 
law  of  Lower  Canada  as  governing  that  point,”  i.e  , to 
whom  the  interest  in  the  Montreal  property  passed  under 
that  will.  And  Burns,  J.,  though  expressing  a strong 
opinion  on  Mrs.  MaedonelV s will,  if  it  operated  on 
property  in  Upper  Canada  would  receive  a different 
construction  from  that  given  to  it  by  the  advocates, 
adds,  “I  do  not  mean  to  be  understood  as  saying  that 
the  will  should  not  be  construed  as  stated  was  the  law 
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y — ' operate  being  there,  of  course  it  should  be  so  construed.” 
Macdoneii  present  purposes  I assume  these  opinions  to  be  cor- 
rect, though,  perhaps,  the  generality  of  language  should 
be  qualified  by  observing  that  the  effect  of  particular 
phrases  and  expressions  in  a will,  as,  for  example, 
whether  they  create  a trust,  or  give  an  estate  for  life  or 
in  fee,  are  rather  to  be  decided  by  the  lex  domicilii,  and 
where  the  will  was  made,  than  by  the  lex  loci  rei  sitoe. 

Assuming,  as  I have  said,  that  the  construction  is  to 
be  by  the  law  of  Lower  Canada,  we  have  abundant 
evidence  of  that  construction,  and  that  each  of  the  five 
children  named  in  the  will  was  entitled  to  and  took  an 
equal  share.  Besides  the  testimony  of  the  advocates, 
there  is  the  judgment  of  distribution  of  the  court  in 
Montreal,  in  the  suit  of  Decousse  v.  Macdoneii,  in  which 
one  undivided  tenth  of  the  whole  property  was  sold  on 
Judgment.  execution  against  Allan  Macdoneii,  who  had,  ‘‘  as 
proprietor,”  under  the  last  will  and  testament  of  his 
mother,  mortgaged  the  property  bequeathed  by  the  will. 
The  court  adjudged  to  Allan's  mortgagee  the  nett  pro- 
ceeds of  the  tenth  that  was  sold.  There  is  further  the 
judgment  of  distribution  of  the  same  court,  in  the  cause 
of  Torrance  et  al,  v.  Allan  Macdoneii,  founded  on  the 
claims  of  the  sisters  and  brother  of  Allan,  each  to  an 
undivided  tenth  of  the  property  described  in  their 
mother’s  will,  deciding  in  favour  of  their  claims,  and  so 
affirming  the  previous  adjudication  which  affected  one- 
tenth  only  as  belonging  to  Allan,  These  judgments 
shew  that  Allan,  and  his  brother  and  sisters,  did  each 
of  them  obtain  an  equal  portion,  and  that  such  portion 
was  adjudged  as  the  right  of  each,  derived  under  the 
mother’s  will.  It  is  quite  true  that  John  and  the  three 
sisters  appear  to  have  sold  their  rights  for  a price  very 
small  in  comparison  with  what  Allan's  share  produced 
at  sheriff’s  sale,  or  with  the  sum  for  which  Torrance  ^ 
Co.  (to  one  of  whom  they  had  sold)  became  purchasers 
at  the  sheriff’s  sale ; but  it  is  not  established  that  Allan 
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in  any  way  caused  this  apparent  inadequacy  of  price ; it 
certainly  may  have  arisen  from  causes  with  which  he 
had  no  connexion. 
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So  far,  therefore,  as  the  law  of  Lower  Canada  is 
concerned,  it  seems  conclusively  established  that  the 
will  of  Mary  Macdonell  did  as  effectually  vest  equally 
in  Allan^  John,  and  their  three  sisters,  the  house,  &c., 
in  St.  Paul  Street,  Montreal,  as  any  act  of  Allan's  could 
have  vested  it,  and  therefore,  that  the  intention  of  the 
father,  as  expressed  in  the  codicil,  has  been  effectually 
attained. 


Under  these  circumstances  I do  not  think  we  can 
properly  hold  that  the  devise  of  lot  No.  37  io  Allan 
has  been  defeated  by  breaking  the  condition  subsequent, 
and  so  giving  effect  to  the  devise  over.  If  the  estate 
passed  by  the  mother’s  will,  so  that  no  act  of  Allan's 
could  alter  the  disposition,  then  his  not  literally  following  judgment-, 
the  clause  of  his  father’s  will  as  to  dividing,  was  only 
abstaining  from  some  inoperative  act,  and  I have  seen 
no  authority  which  makes  that  a ground  of  forfeiture. 

He  cannot  be  said  to  have  done  any  prohibited  act,  for 
the  codicil  contains  no  prohibition. 


There  are  many  cases  in  which,  where  a party  who 
takes  under  a will  subject  to  a condition  that  he  shall 
not  do  a certain  act,  on  pain  of  forfeiting  that  which  is 
given,  incurs  the  forfeiture  by  doing  the  prohibited  act 
directly,  or  by  doing  some  other  act  which  in  the  end 
brings  about  the  same  result.  And  so  it  will  be  where 
the  gift  is  conditional  on  the  performance  of  a specified 
act,  if  that  act  is  not  performed  within  the  time  limited, 
where  a time  is  limited,  or  if  performance  be  refused  on 
request  by  some  one  interested  in  it,  the  forfeiture  will 
take  place.  But  it  appears  to  me  to  bo  going  beyond 
any  decided  case  to  hold,  that  where  the  substantial 
object  of  a condition  has  been  attained,  where  nothing 
has  been  refused  to  be  done  which  was  requisite,  in 
46  VOL.  II. 
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1864.  order  to  attain  such  object,  and  where  nothing  has  been 
done  which,  so  far  as  we  can  see,  could  have  defeated  the 
Macdoneii  ^ forfeiture  shall,  nevertheless,  be  adjudged  to 

have  taken  place,  because  the  devisee  has  omitted  to  do 
some  act,  not  particularly  expressed,  to  effectuate  an  inten- 
tion of  the  devisor,  which,  by  mere  operation  of  law,  and 
without  any  thing  done  by  the  devisee  has  been  com- 
pletely fulfilled.  Such  a construction  would  be  to  defeat 
the  object  and  intent  of  the  testator  by  a literal  adher- 
ence to  the  general  language,  and  the  heir-at-law,  to 
whom  the  father  actually  gave  No.  37,  would  be 
disinherited,  and  the  gift  defeated,  because  he  had  not 
done  something  which,  as  is  shewn,  would  have  been  an 
act  of  supererogation. 

I have  examined  all  the  cases  referred  to  by  the  late 
Chief  Justice.  In  Cleaver  v.  Spurling  {a)  one  act  was 
prohibited,  another  (the  giving  a release)  was  required. 
Judgment.  The  former  act  was  done,  the  latter  omitted,  and  it  was 
held  a forfeiture  was  incurred.  So  in  Doe  v.  Hawke,  (h) 
So  also  in  Wehh  v.  Wehhy  (c)  and  in  Macnamara  v. 
Jones,  {d) 

In  Boughton  v.  Boughton  (e)  a legacy  was  given 
to  the  heir  on  the  express  condition  that  he  should  not 
dispute  the  disposition  of  the  reality  made  by  the  will, 
which  was  not  properly  attested  so  as  to  pass  real  estate. 
It  was  held  that  the  heir  must  elect  whether  he  would 
take  the  legacy  or  the  real  estate,  but  that  he  could  not 
have  both. 

In  Southey  v.  Lord  Somerville  (/)  the  testator  had 
assumed  to  devise  an  estate,  over  which  he  had  no  dispos- 
ing power,  and  two  other  parcels  of  land,  which  were  his 
own,  which  should  be  possessed  and  enjoyed  by  and 
with  the  first  mentioned  estate,  and  that  in  case  the 


(a)  2 P.  W.  626. 

(c)  1 P.  Wms.  132. 
(e)  2 Yes.  12. 


(h)  2 East,  481. 

(rf)  1 Br.  Ch.  Ca.  481. 
(/)  13  Yes.  486. 
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devisee  did  not  dwell  in  the  mansion  house,  on  the  first  1864. 
mentioned  estate,  after  he  should  arrive  at  the  age  of 
twenty-one,  then  he  gave  it  over;  and  in  a codicil  he 
repeated  that  it  was  his  will  and  intention  that  the  two 
other  parcels  of  land  should  be  held  and  enjoyed  by 
the  person  or  persons  to  whom  he  had,  by  his  will, 
given  the  first  mentioned  house  and  estate.  The  devisee 
became  entitled  to  that  house  and  estate  alio  jure,  but 
did  not  dwell  in  the  mansion  house  for  some  years  after 
he  came  of  age.  Lord  Eldon  held  that  the  devisee 
could  not  take  the  two  smaller  parcels,  observing  that 
he  must  look  to  what  the  testator  had  directed,  not  to 
what  may  have  been  his  intention,  supposing  himself  to 
have  been  acquainted  with  all  that  was  in  the  testator's 
mind,  and  finding  this  positive  provision  in  the  will,  he 
held  that  the  two  fields  must  pass  away  from  the  devisee, 
though  the  principal  estate,  ‘‘  which,  if  it  had  been 
subject  to  the  testator's  will,  would  have  also  passed 
away”  from  the  devisee,  he  had  alio  jure  under  his  own  judgment, 
father.  I presume  the  “positive  provision”  means 
residence  after  attaining  twenty-one  years  of  age,  as  I 
find  no  other  condition  which  would  have  deprived  the 
devisee  of  the  principal  estate  if  it  could  have  passed  by 
the  devise.  But  the  case,  though  stronger,  in  my 
opinion,  than  any  of  those  cited  in  the  court  below,  is 
easily  distinguishable,  for  a specific  act  was  directed, 
which  was  not  performed,  nor  was  the  direction  one,  the 
intent  of  which  could  have  been  reached  except  by  the 
act  of  the  devisee  himself. 

On  the  whole,  I am  of  opinion  the  judgment  should  be 
reversed,  and  the  postea  be  delivered  to  the  appellants. 

Vankoughnet,  C. — I concur  in  the  learned  opinion 
which  has  just  been  delivered.  I desire  merely  to  add 
to  what  has  been  said  by  the  learned  Chief  Justice — 
that  the  taking  by  Allan  of  the  whole  of  the  rents  and 
profits,  to  a share  of  which,  by  the  law  of  Lower 
Canada,  his  sisters  and  brother  were,  as  I assume, 
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opinion,  alter  his  position  or  affect  his  rights  under  his 
I-  father’s  will.  There  is  no  clause  of  forfeiture  in  case 
he  should  wrongfully  take  the  rents  or  not  pay  over  to 
his  sisters  and  brother  their  share  of  what  he  might 
rightfully  have  collected.  I suppose  it  was  conve- 
nient that  some  one  of  those  entitled  should  receive 
the  rents  and  then  divide  them.  The  sisters  and 
brother  must  be  supposed  to  have  known,  at  all  events 
could  have  ascertained  their  rights,  and  compelled  Allan 
to  pay  them  their  shares,  or  compelled  the  tenants  to  do 
so.  Suppose  a deed  from  Allan  had  been  necessary  to 
give  title  to  his  sisters  and  brother,  and  after  executing 
it,  he  received  and  kept  their  proportions  of  the  rents, 
would  he  then  have  forfeited  the  devise  to  him  under 
the  codicil  ? and  yet  this  act  would  have  been  equally 
wrongful  with  what  he  did. 

^Tuagment.  Esten,  Y.  C. — Lot  37,  the  land  in  question,  was 
devised  by  the  testator,  Angus  Macdonell^  to  his  son 
John  Watson^  in  fee,  with  a proviso  that  if  he  chose 
lot  32  instead,  lot  37  was  to  go  to  his  son  Alexander 
Roderick,  By  the  codicil  it  was  provided,  that  if  his 
son  Allan  should  not  enter  into  holy  orders,  he  should 
have  lot  37,  provided  that  if  he  should  not  divide  and 
give  over  in  full  an  equal  portion  of  the  house  on  St. 
Paul  Street,  Montreal,  as  was  his  mother’s  intention,  as 
appears  by  her  last  will,  the  codicil  should  be  void.  It 
is  admitted  that  lot  37  vested  in  Allan,  he  not  having 
entered  into  holy  orders,  and  the  only  question  is 
whether  there  has  been  a breach  of  the  condition  as  to 
the  house  and  property  in  Montreal,  in  which  case  the 
will  has  been  re-established.  It  is  no  doubt  a condition 
subsequent  to  defeat  an  estate,  and  must  be  strictly 
construed.  The  testator  had,  fourteen  years  before, 
expressed  an  opinion  on  the  meaning  of  his  wife’s  will, 
but  in  1842  considered  that  Allan  still  had  an  oppor- 
tunity of  performing  this  trust.  He  evidently  intended 
the  will  of  his  wife  to  be  performed,  whatever  his  own 
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opinion  as  to  its  meaning  might  he.  This  will  must,  I 1864. 
apprehend,  be  construed  according  to  the  law  of  Upper 
Canada,  at  least,  such,  I apprehend,  is  the  law  of  Upper 
Canada,  and  I presume  of  Lower  Canada ; construed 
according  to  the  law  of  Lower  Canada,  it  appears  that 
estates  immediately  pass  to  the  sisters  and  brothers 
without  the  necessity  of  the  intervention  of  a convey- 
ance ; construed  according  to  the  law  of  Upper  Canada, 
the  estate  seems  to  pass  to  Allan  in  the  first  instance,  who 
is  hound  to  convey  four-fifths  to  his  sisters  and  brother, 
and  to  account  to  them  for  the  rents  and  profits  of  them. 

It  seems  to  me  that  the  will  of  Mrs.  Macdonell  did  not 
prescribe  any  act  to  be  done  by  Allan^  the  neglect  of 
which  would  be  a breach  of  a condition  at  law,  under 
her  husband’s  will,  considered  as  only  directing  the 
performance  of  her  will.  She  devised  the  estate  to  him, 

“ with  power  to  give  an  equal  portion  to  his  sisters  and 
brother.”  They  may  be  entitled  to  have  him  declared 
a trustee  of  four-fifths  of  the  estate  for  them  in  equity,  judgment 
and  compel  him  there  to  account  for  the  rents  and  pro- 
fits, but  they  would  have  no  remedy  at  law.  If  the 
estate  had  been  situate  in  Upper  Canada,  they  would 
have  been  entitled  to  the  relief  in  equity  I have  men- 
tioned, and  no  doubt  the  jurisdiction  of  the  courts  in 
Lower  Canada  was  sufiicient  to  reach  the  case;  but  we 
constitute  on  the  present  occasion  a court  of  law,  not  a 
court  of  equity.  The  question  we  have  to  decide  is, 
who  is  entitled  to  succeed  in  ejectment?  and  to 
entitle  the  plaintiff  in  the  action  to  our  judgment  it 
must  appear  that  the  estate  vested  in  Allan  has  become 
divested.  It  could  only  have  become  divested  by  means 
of  a breach  of  the  condition  contained  in  Angus  Mac- 
donelVs  will,  and  we  must  be  satisfied  that  there  has 
been  a breach  of  condition  which  a court  of  law  can 
recognise.  Now,  although  Angus  Macdonell  had  at  a 
very  early  period  formed  an  opinion  as  to  the  meaning 
of  his  wife’s  will,  and  although  he  might  have  had  some 
positive  act  in  view  to  bo  done  by  Allan  when  he  made 
the  devise  of  the  lot  in  question  to  him,  yet  undoubtedly 
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it  may  be  argued  that  he  merely  meant  that  he  should 
perform  his  mother’s  will  according  to  her  real  intention, 
and  that  we  cannot  recognise  any  breach  of  condition 
which  is  to  divest  Allan's  estate  at  law,  unless  we  can 
be  satisfied  that  his  mother’s  will  directed  some  act  to 
• be  done,  the  neglect  of  which  would  constitute  a breach 
of  the  condition  contained  in  his  father’s  will.  The 
mother’s  will  certainly  directs  no  act  to  be  done,  and 
according,  therefore,  to  this  reasoning,  we  could  not 
recognise  any  breach  of  condition  which  would  divest 
Allan  s estate.  I confess  that  this  reasoning  has  great 
force  in  my  mind,  and  considering  the  doctrine  that 
conditions  divesting  estates  are  to  be  strictly  construed, 
I was  strongly  inclined  to  this  view  of  the  case,  but  on 
consideration,  I think  the  will  of  Angus  Macdonell  is 
sufficiently  plain.  It  is  true  that  Mrs.  Macdonell' s will 
is  not  imperative,  but  merely  enabling,  but  then  her 
intention  is  clear  that  Allan  should  divide  the  property. 
This  he  had  not  done  up  to  1842,  when  his  father’s  will 
was  made.  Now  the  father  says  in  his  will  that  he  has 
given  this  estate  to  Allan^  on  condition  that  he  do  that 
which  his  mother  intended  and  enabled  him  to  do,  but 
he  had  not  yet  done.  The  words  in  the  two  wills  are 
equipollent.  The  mother  enables  ‘‘  him  to  give”  to  his 
sisters  and  brother  an  equal  share,  which  implies  divi- 
sion ; the  father  uses  the  words  “ divide  and  give,”  and 
in  effect  says  that  if  he  does  not  “ divide  and  give,”  as 
his  mother  intended  he  ‘‘should,  he  shall  forfeit  the 
estate.”  The  only  question  then  is  whether  Allan  has 
“ divided  and  given,”  as  he  was  enabled  to  do  by  his 
mother’s  will,  and  as  she  intended.  The  facts  appear 
to  be  that  the  rents  were  divided  amongst  the  devisees 
until  the  father’s  death.  Allan  says  in  his  evidence 
that  he  drew  the  rents  from  his  father’s  death,  from 
which  I infer  that  they  were  properly  distributed  pre- 
viously to  that  time,  inasmuch  as  the  executors  had  given 
it  as  their  opinion  that  they  were  all  equally  entitled. 
The  condition  might  embrace  the  occupation,  the  rents, 
and  the  conveyance  of  the  estate,  in  other  words,  if 
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Allan  permitted  them  to  occupy  the  estate,  or  if  he  1864. 
conveyed  four-fifths  of  the  estate  to  the  other  devisees, 
he  certainly  vrould  have  performed  the  condition.  But 
it  does  not  follovs^  that  the  om’ission  of  any  of  these  acts 
would  amount  to  a breach  of  the  condition.  The  sole 
occupation  of  Allan  would  probably  be  immaterial : five 
families  could  not  well  occupy  one  home.  The  omission 
to  convey  might,  under  the  circumstances,  be  contended 
to  be  immaterial.  It  is  clear  that,  according  to  the  con- 
struction put  upon  Mrs.  MacdonelVs  will  in  Lower  Canada, 
it  was  considered  that  immediate  estates  passed  to  John 
and  his  sisters  without  the  intervention  of  a conveyance. 
Whether  this  was  a correct  construction  of  the  will 
according  to  the  law  of  Upper  Canada  may  be  doubted, 
because  I apprehend  that  according  to  the  law  of  Lower 
Canada  the  construction  of  the  will  should  be  governed 
by  the  lex  domicilii^  that  is  in  this  instance  by  the  law 
of  Upper  Canada,  and  according  to  that  law  I appre- 
hend the  construction  would  be  different.  It  might,  judgment, 
however,  have  been  taken  for  granted  on  all  sides  that 
the  conveyance  was  unnecessary,  and  it  may  be  contended 
with  some  shew  of  reason  that  it  ought  to  be  deemed  to 
have  been  waived.  If  a conveyance  had  been  necessary 
it  ought  to  ha^e  been  executed  within  a reasonable  time 
after  the  mother’s  death  in  1828,  or  after  Allan  had 
attained  his  full  age,  which  took  place  in  1839 ; but  at 
the  date  of  the  father’s  will,  fourteen  years  had  elapsed 
from  the  mother’s  death  and  three  years  from  Allan  s 
arrival  at  majority,  and  no  conveyance  had  been  executed 
or  required.  It  may  be  contended  that  under  these 
circumstances  it  must  be  deemed  to  have  been  considered 
unnecessary,  and  that  the  father  did  not  intend  or  direct 
by  his  will  that  a conveyance  should  be  executed : 
of  this,  however,  I think  there  is  no  sufficient  evidence. 

With  regard  to  the  rents  the  case  is  much  stronger. 

The  rents  I think  must  be  deemed  to  have  been  distributed 
up  to  the  father’s  death.  Allan  s evidence  shews  that  he 
only  drew  the  whole  of  them  from  that  time;  the  survi- 
ving executors  had  given  it  as  their  opinion  that  they 


360 


ERROR  AND  APPEAL  REPORTS, 


1864.  should  be  divided,  and  had  ordered  distribution  accor- 

Ma^o^  dingly,  and  we  must  suppose  that  Angus  had  acted 

, V.  up  to  this  determination.  I think,  therefore,  he  must 

Macdonell.  ^ , .... 

have  intended  Allan  to  continue  that  distribution,  and 
when  he  said  in  the  codicil  to  his  will  that  'A  Allan 
“ should  not  divide  or  give  over  in  full  an  equal  portion,” 
it  was  equivalent  to  saying  that  if  he  should  not  divide 
j;he  rents  equally  amongst  his  sisters,  brother,  and  him- 
self, in  this  event  his  estate  was  to  cease,  and  the  land 
in  question  was  to  go  to  John  Watson  or  Alexander 
Roderich^  as  the  case  might  be.  It  is  clear  that  the 
testator  considered  that  Allan  would  have  power  to 
divide  or  not  to  divide : that  he  had  the  estate  vested  in 
him,  or  some  control  over  the  property  ; and  he  intended 
that  he  should  voluntarily  and  without  legal  proceedings 
divide  the  estate  or  the  rents  amongst  himself  and  his 
brother  and  sisters.  It  is  immaterial  in  this  view 
whether  the  estate  vested  wholly  in  Allan,  subject  to  a 

Judgment,  trust  for  division,  or  vested  in  all  the  children  equally. 
In  other  words,  whether  the  will  is  to  be  construed 
according  to  the  law  of  Upper  or  Lower  Canada.  In 
either  case  the  condition  has  been  broken.  Allan  cer- 
tainly had  the  control  which  the  testator  evidently 
considered  that  he  would  have,  and  respecting  which  he 
enjoined  him  to  make  a voluntary  distribution  of  the 
rents.  This  injunction,  he  violated  by  taking  the  rents 
to  himself.  It  is  clear  that  Allan  did  not  divide  the 
rents  as  his  father  intended.  He  drew  them  for  his 
own  use  from  his  father’s  death  ; and  I think  it  must  be 
intended  that  he  continued  to  do  so  until  the  sale  of  the 
four-tenths  to  John  Torrance  ^ Co.,  in  1850.  The 
event  therefore  happened  on  which  the  conditional  limi- 
tation was  to  take  effect.  In  short,  I consider  that  lot 
37  was  devised  to  Allan  Macdonell  in  fee  subject  to  a 
conditional  limitation  in  favour  of  John  Watson  or 
Alexander  Roderick,  as  the  case  might  be  in  case  he 
should  not  ‘‘  divide  and  give”  over  an  equal  share  of  the 
property  in  Montreal  to  his  sisters  and  brother  accor- 
ding to  the  intention  of  his  mother’s  will.  I think  he 
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did  not  so  divide  and  give  according  to  the  intention  of  1864. 
his  father’s  will,  and  therefore  that  his  estate  has  ceased, 

^ ^ ^ ^ Macdonald 

and  the  land  in  question  become  vested  in  the  plaintiff, 
who  is  therefore  entitled  to  judgment  in  this  action.  The 
case  was  argued  with  much  ability,  and  for  some  time  I 
inclined  in  favour  of  the  defendant  in  the  action,  but  on 
reflection  I am  satisfied  that  the  judgment  of  the  court 
below  is  right,  and  ought  to  be  afiirmed.  It  was  argued 
by  Mr.  Richards  that  Allan,  being  entitled  as  heir-at- 
law  to  lot  37,  the  land  in  question,  in  the  absence  of  a 
will  it  is  necessary  to  shew  he  had  notice  of  what  he 
was  bound  to  perform  before  he  can  be  disinherited. 

Such  appears  to  be  the  rule  according  to  the  case  of 
Doe  d,  Taylor  v.  Crisp,  {a)  and  the  rule  appears  to  apply 
equally  to  conditions  and  conditional  limitations.  But  it 
would  seem  that  knowledge  on  the  part  of  the  heir  is 
sufficient,  and  that  a formal  notification  on  the  part  of 
the  party  entitled  on  breach  of  the  condition  is  unneces- 
sary. Such  knowledge  may  be  inferred  from  the  Judgment, 
circumstances  of  the  case,  and  in  the  present  instance, 
if  we  are  at  liberty  to  do  so,  I think  we  must  infer 
that  Allan  had  notice  of  the  will  of  his  father  from  the 
time  of  his  death.  He  was  entitled  as  heir-at-law  in 
the  absence  of  a will,  to  all  the  lands  to  which  his 
father  was  entitled,  but  he  never  claimed  any  but  lot  37, 
the  land  in  question ; of  lots  32  and  31,  the  other 
brothers  have  been  confessedly  in  possession  ever  since 
their  father’s  death.  I think  it  must  be  intended  that 
Allan  did  not  claim  the  other  lands  because  he  had 
notice  of  the  will,  and  of  the  devise  contained  in  it  of 
those  lands  in  favour  of  his  brothers,  and  that  he  had 
such  knowledge  from  the  time  of  his  father’s  death,  as 
he  never  made  any  claim  to  those  lands. 
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[Before  the  Hon.  SirJ.  B.  Rohinson^  Bart.^Presidenf^the 
Hon.  P.  M.  Vanhoughnet.^  Chancellor.,  the  Hon.  W, 
H.  Draper^  C.  B..,  C.  «7.,  the  Hon.  V.  C.  Bsten.,  the 
Hon.  Mr.  Justice  Richards^  the  Hon.  Mr.  Justice 
Hagarty  and  the  Hon.  Mr.  Justice  31orrison.~\ 

On  an  Appeal  feom  the  Court  of  Ceancert, 


Freeman  v.  The  Bank  of  Upper  Canada.^ 

A. ,  on  the  2nd  of  February,  1857,  created  a mortgage  of  real  estate  in 
favour  of  B..  which  was  duly  registered  on  the  1 1 th  of  July  following. 

B. ,  by  an  endorsement  on  the  mortgage,  assigned  the  same  to  C.  ; 
subsequently  a judgment  was  recovered  against  B.,  which  was  duly 
registered,  after  which  C.  registered  the  assignment  of  mortgage  to 
himself.  Held,  affirming  the  judgment  of  the  court  below,  that  the 
judgment,  by  reason  of  such  prior  registration,  had  priority  over  the 
a.ssignnrjent  to  C.,  which,  by  reason  of  such  non-registration,  was 
void  as  against  the  judgment  creditor. 

The  bill  in  the  court  below  was  filed  by  the  The  Bank 
of  Upper  Canada  against  Levi  Potroff,  Lewis  Birely 
Preeman.,  Peter  James  Gage  and  William  Freeman^ 
setting  forth  that  on  the  2nd  day  of  February,  1857, 
Potroff  executed  a mortgage  on  certain  lands  in  the 
county  of  Wentworth,  in  favour  of  the  defendant,  Lewis 
B.  Freeman.,  to  secure  the  sum  of  ^750,  which  was  duly 
registered  on  the  11th  of  July  following  : that  on  the 
30th  of  June,  in  the  same  year,  Lewis  B.  Freeman 
assigned  the  mortgage  to  the  defendant  William  Freeman, 
which  assignment  was  registered  on  the  second  day  of 
December  following. 

That  on  the  29th  day  of  September  in  the  same  year, 
(1857,)  the  bank  recovered  a judgment  in  one  of  her 
Majesty’s  superior  courts  of  law  at  Toronto,  against  the 
defendants,  Lewis  B.  Freeman  and  Gage,  for  £610  2s. 
lid.,  damages  and  costs,  which  judgment  was  duly 
entered  up  of  record,  and  registered  in  the  said  county  of 
Wentworth  on  the  same  day:  that  aji.fa.  goods,  issi.ol 

* The  judgment  in  this  case  was  mislaid,  so  that  it  could  not  be 
reported  in  its  proper  place. 
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on  said  judgment,  had  been  returned  nulla  hona^  and  by 
reason  thereof  the  bank  submitted  they  had  acquired  a 
lien  on  the  interest  of  Lewis  B.  Freeman^  in  and  under 
such  mortgage,  prior  to  any  interest  acquired  by  William 
Freeman  in  said  mortgage,  by  virtue  of  the  assignment 
thereof  to  him  : that  the  moneys  secured  by  the  mortgage 
were  wholly  due  and  unpaid : that  the  defendant  Potroff 
had  been  notified  of  the  claim  of  the  bank  under  their 
judgment,  requiring  him  to  pay  the  bank,  and  not  to 
pay  any  other  person. 


1^63. 


Freeman 


V. 

Bank  U,  C. 


The  prayer  of  the  bill  was,  that  the  plaintiffs  mio:ht 
be  declared  entitled  to  the  benefit  of  such  mortgage 
prior  to  William  Freeman^  and  to  have  the  moneys 
secured  thereby  applied  in  the  first  place  towards  satis- 
faction of  their  judgment  and  the  costs  of  the  suit, 
that  the  necessary  accounts  might  be  taken : that  the 
amount  found  due  might  be  paid,  or  in  default  of 
payment  foreclosure. 

The  evidence  in  the  cause  verified  substantially 
the  statements  in  the  bill.  Potroff  and  Gage  al- 
lowed the  bill  to  be  taken  pro  confesso  against  them; 
and  the  court  declared  the  bank  entitled  under  their 
judgment  to  the  benefit  of  the  mortgage  in  preference 
to  William  Freeman^  as  the  assignee  thereof,  and  to 
have  a sufiicient  part  of  the  moneys  secured  thereby 
applied  in  satisfaction  of  such  judgment ; directed  the 
usual  accounts  to  be  taken,  and  in  default  of  payment  a 
sale  of  the  mortgage  premises. 


From  this  decree  the  defendant  William  Freeman 
appealed,  on  the  following  grounds 

1st.  Because  upon  the  whole  case  the  appellant  had 
acquired  an  exclusive  right  to  the  mortgage  and  the 
money  secured  thereby,  in  preference  to  the  respondents, 
the  Bank  of  Upper  Canada^  and  the  bill  ought  to  have 
been  dismissed. 
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1863.  2nd.  Because  by  the  registration  of  the  judgment  of 
the  respondents,  the  Banh  of  Upper  Canada,  before 

Bank  u 0 registration  of  the  assignment  of  the  mortgage  in 
the  pleadings  mentioned,  the  respondents,  the  Bank  of 
Upper  Canada,  acquired  no  right  to  the  benefit  of  the 
mortgage  in  preference  to  the  appellant. 

3rd.  Because  the  registered  judgment  of  the  respon- 
dents, the  Banh  of  Upper  Canada,  bound  only  the 
equitable  interest  of  the  respondent,  Lewis  Birely 
Freeman,  in  the  said  mortgage,  and  the  money  secured 
thereby  at  the  time  of  the  registration  thereof,  and  that 
the  said  Lewis  Birely  Freeman  having  long  before, 
and  prior  to  the  recovery  of  the  judgment,  assigned  the 
said  mortgage  and  all  his  interest  therein,  absolutely, 
for  a valuable  consideration  and  Iona  fide  to  the  appel- 
lant, the  judgment  did  not  attach  at  all  upon  it. 

statemfut.  respondents,  the  Bank  of  Upper  Canada,  con- 

tended they  were  entitled  to  retain  the  decree  pronounced, 
on  the  ground,  that  by  effect  of  the  registry  laws  in  force 
at  the  time  of  the  several  matters  in  the  pleadings  men- 
tioned, the  appellant’s  title  to  the  mortgage  in  question, 
under  the  assignment  thereof  to  him,  was  postponed  to 
that  of  the  Bank  of  Upper  Canada,  by  virtue  of  the 
subsequent  judgment  recovered  by  them  against  the 
mortgagee,  Lewis  Birely  Freeman,  the  said  judgment 
having  been  duly  registered  in  the  county  wherein  the 
mortgaged  premises  were  situate  before  the  assignment 
was  registered. 

' Potroff  also  desired  that  the  decree  should  be  reversed 

or  varied  to  the  extent  and  for  the  reasons  assigned  by 
the  appellant. 

Mr.  Proudfoot  for  the  appellant.  The  effect  of  the 
proviso  in  the  third  section  of  13  k 14  Victoria,  ch.  63, 
was  to  render  liable  for  sale  only  such  property  as 
belonged  to  the  debtor.  In  this  case,  the  property  in 
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the  mortgage  had  ceased  to  belong  to  Lewis  B.  Freeman  1863. 
long  before  the  bank  recovered  the  judgment  under 
which  they  now  claim  to  have  priority  over  the  appel-  c. 
lant : referring  to  McMaster  v.  Phipps^  (a)  Beavan  v. 

Lord  Oxford,  (5)  Hawkins  v.  G-atJiercole,  (c)  Sugden's 
Vendors  and  Purchasers,  424-427. 

Mr.  Brough,  Q.  C.,  for  the  respondents,  the  Bank  of 
Upper  Canada.  The  fact  of  the  judgment  being  regis- 
tered renders  the  prior  unregistered  conveyance  void 
as  against  the  judgment  creditor,  and  the  property 
embraced  in  such  unregistered  conveyance  from  thence 
forward  is  treated  as  belonging  to  the  debtor  until  the 
judgment  is  satisfied.  He  cited,  amongst  other  cases, 
Latouche  v.  Bunsany.  {d) 

The  judgment  of  the  court  was  delivered  by 

Vankoughnet,  C. — This  case  rests  within  narrow  judgment, 
limits.  The  defendant,  Lewis  B.  Freeman,  having  a 
mortgage  of  certain  premises  as  security  to  him  for 
£750,  assigned  the  mortgage  by  deed  poll  endorsed 
thereon,  on  the  30th  of  June,  1857,  to  the  defendant 
William  Freeman.  The  mortgage  was  registered,  but 
the  assignment  of  it  never  was.  On  the  29th  of 
September,  1857,  the  plaintiffs,  the  respondents  here, 
recovered  a judgment  against  the  defendant  Lewis  B. 
Freeman,  the  mortgagee,  and  caused  the  same  to  be 
duly  registered  on  the  same  day  in  the  county  where 
the  mortgaged  lands  lie.  The  plaintiffs  file  their  bill  to 
have  this  mortgage  security  realised  to  pay  off  this 
mortgage  debt,  claiming  that  by  virtue  of  the  registra- 
tion they  have  fastened  their  judgment  upon  it  as  the 
property  of  Lewis  B.  Freeman.  Hard  as  it  may 
appear,  that  one  man’s  property  should  be  taken  to  pay 
another  man’s  debt,  yet  I see  no  means  of  escape  from 
the  operation  of  section  3 of  the  statute  13  and  14 


(a)  6 Gr.  Ch.  R.  263. 
(c)  6 D.  M.  & Q,  1.  • 


(b)  C.  D.  M.  & G. 
{d)  1 Sch.  & L.  137. 
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bined.  Under  section  261  of  chapter  22,  Consolidated 

Freeman  ^ ^ ^ ' 

Bank  u c Upper  Canada,  the  sheriff  might  upon  a writ 

of  fi.  fa.  against  goods,  have  seized  this  mortgage, 
(putting  the  assignment  out  of  sight  for  the  moment,) 
and  proceeded  to  enforce  payment  of  it.  The  plaintiff 
could  of  course  have  execution  of  it  in  equity,  and  the 
only  obstacle  offered  is  the  assignment  of  it.  But  under 
section  three  of  the  13  & 14  Victoria,  chapter  63,  we 
must,  as  against  the  plaintiffs’  registered  judgment,  hold 
that  this  assignment  is  void,  or  non-existent ; for  the 
language  of  the  act  is,  “ that  every  deed,”  &c.,  ‘‘whereby 
any  lands,”  &c.,  “may  be  in  any  wise  affected  in  law  or 
in  equity  shall  be  adjudged  fraudulent  and  void,  not  only 
against  any  subsequent  purchaser  or  mortgagee  for  val- 
uable consideration,  but  also  against  a subsequent  judg- 
ment creditor,  who  shall  have  registered,”  &c.  This 
language  is  too  explicit  to  be  evaded,  though  I confess  I 

Judgment,  have  sought,  but  in  vain,  for  some  distinction  on  which  to 
withdraw  this  case  from  it.  I have  considered  the 
opinion  expressed  by  my  brother  Spragge  in  McMaster 
V.  Phipps,  but  I think  we  would  not  be  warranted  in 
putting  upon  the  languge  of  the  act  the  narrow  construc- 
tion which  he  there  ascribes  to  it,  consistent  as  that 
would  be  with  all  our  previous  notions  as  to  the  rights 
of  judgment  creditors.  Were  that  construction  to  pre- 
vail, the  third  section  so  far  as  it  relates  to  registered 
judgments  would  be  inoperative,  because  the  second 
section  amply  provides  for  all  cases  of  transfer  subse- 
quent to  the  registration  of  the  judgment.  In  answer 
to  the  plea  of  hardship,  it  may  be  said  that  the  policy 
of  the  legislature  in  enforcing  registration  was  known 
alike  to  all,  and  machinery  provided  by  which  each  one 
might  secure  his  title.  The  provision  may  be  arbitrary, 
but  so  are  all  acts  of  parliament,  from  the  Statute  of 
Frauds  down,  and  he  who  neglects  to  observe  them  has 
only  himself  to  blame. 

Mr.  Proudfoot  contended,  that  he  came  within  the 
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provisions  of  the  second  section,  and  was  entitled  to 
protection  as  a purchaser  for  valuable  consideration 
without  notice.  This  provision  appears  to  have  been 
literally  copied  into  our  act  from  section  thirteen  of  the 
1 & 2 Victoria,  chapter  110,  without  regard  to  the 
distinction  between  the  two  acts.  In  the  English  act  it 
is  a provision  of  great  importance.  Under  our  act  I 
do  not  now  see  under  what  set  of  circumstances  it  can  be 
used.  It  cannot  apply  to  a case  of  a transfer,  before 
that  has  arisen  which,  upon  registration  thereof,  is  to 
affect  such  transfer,  for  not  only  would  it  be  absurd  for 
the  legislature  to  provide  against  notice  of  that  which 
did  not  exist,  but  the  third  section  of  the  act  expressly 
avoids  such  transfers  by  the  prior  registration  of  deeds 
or  judgments  subsequently  created.  It  cannot  relate  to 
a transfer  executed  subsequently  to  registration,  for  the 
same  act  provides  that  such  registration  shall  in  equity 
constitute  notice.  When  then  can  this  provision  apply  ? 

The  appeal  must  be  dismissed  with  costs. 


1803. 


Freeman 

V. 

Bant  TJ.  0. 


Judgment 
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Ganton 


V. 

Size. 


Statement. 


\_Before  the  Hon,  Arch,  McLean^  Ex-Q,J,^  President, 
the  Hon,  William  H,  Prater,  C,  B,,  0,  J,,  the  Hon, 
P,  M,  Vanhoughnet,  Chancellor,  the  Hon,  W,  B, 
Richards,  Q,  J,  Q,  P,,  the  Hon,  Pice-Chancellor 
Esten,  the  Hon,  Mr,  Justice  Hag  arty,  q.nd  the  Hon, 
Mr,  Justice  Adam  Wilson. 

On  Appeal  from  the  Court  op  Queen’s  Bench. 


Benjamin  Ganton,  Executor  of  Stephen  Ganton, 
THE  Elder,  Appellant,  and  John  Size  and 
Annie  Size,  his  wife.  Executrix  of  Stephen 
Ganton,  the  Younger,  Respondents. 

In  an  action  by  an  executor  for  money  lent  and  advanced  by  his 
testator,  the  evidence  of  indebtedness  consisted  of  a receipt,  signed 
by  the  testator,  and  found  amongst  his  papers  in  the  words 
following: — Received  from  my  son  S.  G.,  the  sum  of  forty-eight 
dollars  for  interest  of  £300  at  four  per  cent,  due  the  day  of  May 
next,  according  to  agreement,  which  1 cannot  find,  so  1 have  put  the 
receipt  on  this  paper.^^  Held,  affirming  the  judgment  of  the  court 
below,  that  this  was  not  admissible  as  evidence  against  the  estate  of 
S,  G.,  the  same  not  being  an  entry  against  the  interest  of  the  party 
making  it. 

This  was  an  appeal  from  the  judgment  of  the  Court 
of  Queen’s  Bench,  making  absolute  a rule  for  a new  trial 
on  the  grounds  stated  on  the  judgment,  as  reported  in 
the  reports  of  that  court,  volume  xxii.,  page  473,  where 
the  facts  giving  rise  to  the  action  and  the  evidence 
given  are  very  fully  set  forth. 

From  that  decision  the  plaintiff  appealed,  assigning 
as  reasons  against  the  judgment. 


1st.  That  the  receipt  made  by  the  testator  and  found 
amongst  his  papers  was  properly  received  as  evidence, 
and  improperly  rejected  by  the  judgment  of  the  court. 

2nd.  That  the  plaintiff  had  established  his  cause  of 
action,  and  is  entitled  to  hold  his  verdict. 


* Was  absent  when  judgment  was  pronounced. 
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The  respondents  alleged  that  the  receipt  was  impro- 
perly admitted  as  evidence,  and  the  judgment  of  the 
court  deciding  that  it  ought  to  have  been  rejected  is  right. 


18'4. 


Ganton 


T. 

Size. 


Mr.  J.  Hillyard  Cameron^  Q.  C.,  and  Mr.  (7.  Rohin- 
son^  Q.  C.,  for  appellant. 


McMioTiael  for  respondents. 

In  addition  to  the  authorities  cited  in  the  court  below, 
counsel  referred  to  and  commented  on  Corner  v.  Orrett^  (a) 
Regina  v.  The  Overseers  of  Birmingham,  {h)  Shortt  v. 
Lee,  (c)  Robson  v.  Rolls,  {d)  Outram  v.  Morewood,  {e) 
Stead  V.  Heaton,  (/)  The  Mayor,  ^c.,  of  Exeter  v. 
Warren,  [g)  Taylor  on  Evidence,  Zrd  ed..,  1492. 


The  judgment  of  the  court  was  delivered  by 

Draper,  C.  J. — HighamY.  is  justly  regarded 

as  the  leading  case  on  which  rests  the  doctrine,  that  entries 
made  by  a party  against  his  own  interest  are  evidence  of 
other  facts  stated  in  such  entries,  in  cases  between  third 
parties,  after  the  death  of  the  person  by  whom  such 
entries  were  made. 


This  doctrine  has  been  much  canvassed,  but  it  has 
been  upheld  to  the  full  extent  to  which  Higham  v. 
Ridgway  carries  it : occasionally  it  has  been  a little 
extended,  at  least  by  dicta  of  the  judges.  On  the  other 
hand,  we  find  judges  expressing  themselves  against  such 
extension,  as  in  Doe  v.  Votvles,  {h)  where  Littledale,  J., 
said,  “the  cases  have  gone  far  enough,”  and  by  Wil- 
liams, J.,  in  Doe  v.  Reviss,  {i)  who  uses  a similar 
expression  in  commenting  upon  Davies  y.  Humphries, (j) 
and  to  some  extent  by  Erie,  J.,  in  Papendick  v. 
Bridgwater,  as  reported  in  1 Jurist  N.  S.  657. 


(a)  21  Beav.  52. 

(c)  2 Jac.  & W.,  at  p.  488. 
(e)  5 T.  R.  121. 

(^)  5 Q.  B.  773. 

{i)  7 C.  B.  514. 

48 


(h)  1 Best  & S.  7G3. 

{d)  1 M.  & Rob.  239. 
(/)  4 T.  R.  6G9. 

(h)  1 Moo.  k Rnb.  2G1. 
(J)  6 M.  & W.  153. 

VOL.  II. 
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1864.  I accept  without  reserve  what  I understand  that  case 
to  decide,  in  fact  as  it  is  condensed  in  the  marginal 
note,  “ If  a person  have  peculiar  means  of  knowing  a 
fact,  and  make  a written  entry  of  that  fact,  which  is 
against  his  interest  at  the  time,  it”  (the  entry)  “is 
evidence  of  the  fact  as  between  third  persons  after  his 
death.”  In  giving  judgment  in  that  case.  Lord  Ellen- 
borough  says : “ The  entry  made  by  the  party  was  to 
his  own  immediate  prejudice,  when  he  had  not  only  no 
interest  to  make  it  if  it  were  not  true,  but  he  had  an 
interest  the  other  way  not  to  discharge  a claim,  which  it 
appeared  from  other  evidence  he  had.” 

Perhaps  the  most  concise  and  accurate  statement  of 
the  principle  is  that  given  by  Sir  Thomas  Plumer^  M. 
R.,  in  Shortt  v.  Lee : “ The  entry  is  made  by  an 

individual  conusant  of  the  fact,  at  a time  when  it  was 
not  in  dispute,  having  no  interest  to  make  a false  entry, 
Jttflgment.  making  one  to  charge  himself,”  and  at  page  476, 
“in  cases  of  this  kind  the  question  must  be  whether 
circumstances  are  not  presented,  excluding  the  proba- 
bility of  it  being  a false  representation  of  the  res  gestceP 

Now  in  the  present  case  the  entry  or  paper  writing 
is  not  offered  as  evidence  of  the  fact  “ as  between  third 
persons^ 

The  plaintiff  is  the  personal  representative  of  Stephen 
Ganton,  the  elder,  the  person  by  whom  this  paper  was 
written,  and  in  whose  book  it  was  found  wafered  after 
his  death.  The  defendant  is  the  personal  representative 
of  Stephen  Ganton,  the  younger.  The  plaintiff,  as  such 
personal  representative  of  the  father,  offers  this  paper 
to  prove  that  the  son  was  indebted  to  the  father.  I do 
not  think  the  parties  to  this  suit  can  be  deemed  third 
parties  within  the  meaning  of  Higham  v.  Ridgway. 

Then,  although  the  entry,  by  admitting  a payment  of 
for t^ -eight  dollars  made  by  the  son  to  the  father, 
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is  an  entry  against  the  father's  interest,  yet  the  1864. 
words  which  are  relied  upon  to  prove  the  plaintiff’s 
case  “ for  interest  of  <£300,  at  four  per  cent.,  due  the  v. 

^ *■  Size. 

1st  of  May  next,  according  to  agreement,”  form  part 
of  the  same  statement,  and  are  as  clearly  for  the 
father’s  interest  as  the  admission  of  receiving  $48  is 
against  it.  And  more  than  that,  the  concluding 
words  of  the  receipt,  ‘‘which  I cannot  find,  so 
I have  put  the  receipt  on  this  paper,”  shew  to  my 
mind  conclusively,  that  the  entry  as  a whole  was  made 
expressly  to  serve  and  maintain  the  interests  of  the 
party  who  made  it.  Again,  though  this  receipt  bears 
date  on  the  28th  of  April,  1861,  during  the  life  of 
Stephen,  the  son,  who  died  on  the  15th  of  June  of  that 
year,  there  was  not  a shadow  of  proof  that  it  was  written 
during  the  son’s  life,  and  John  Ganton,  who  at  the 
request  of  the  father,  then  an  invalid,  searched  among 
his  papers  and  found  this  writing  ^wafered  in  a book, 
states,  “ the  object  of  my  search  was  to  find  a memo- 
randum upon  which  a suit  was  then  spending  between 
the  old  man  and  defendants^'  James  Kellar  also 
states,  that  the  father  said  there  was  a suit  going  on 
about  this  £300  after  the  son’s  death.  In  the  judgment 
in  the  court  below  it  is  said  the  plaintiff  was  nonsuited. 

Under  these  circumstances,  it  is  to  my  mind  exceedingly 
doubtful  whether  this  writing  was  made  when  “ the  fact 
was  not  in  dispute,”  nor  can  I even  say  that  such  cir- 
cumstances are  presented  as  to  exclude  “ the  probability 
of  its  being  a false  representation  of  the  res  gestee," 

It  was,  however,  argued  that  the  evidence  given  for 
the  defence  made  this  paper  admissible  by  way  of  reply 
or  rebuttal,  and  if  it  was  admissible  for  any  pur- 
pose then  there  should  have  been  no  new  trial,  and  this 
appeal  should  be  allowed.  The  defence  w’as  not  based 
on  a denial  that  Stephen,  the  son,  had  received  £300 
from  his  father,  the  question  was,  upon  what  terms,  as  to 
re-payment  more  especially,  and  the  defence  was  that 
the  principal  was  to  become  Stephen  s,  provided  he  paid 
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18fi4.  his  father  four  per  cent,  during  his  (the  father’s)  life- 
^ time.  But  in  this  defence,  and  in  the  evidence  given 

Ganton  ^ ^ ^ 

size  sustain  it,  I find  nothing  to  affect  the  question  of 
the  admissibility  of  this  writing  as  evidence  for  the 
plaintiff. 

It  is  also  to  be  remembered,  in  connexion  with  the 
question  whether  the  circumstances  do  or  do  not  exclude 
the  probability  of  this  writing  being  a false  representa- 
tion of  the  res  gestCB^  that  it  purports  on  the  face  of  it 
to  be  a receipt  for  money  paid  by  the  son  to  his  father. 
The  debtor  who  pays  is  under  ordinary  circumstances 
the  party  who  obtains  and  keeps  the  acknowledgment 
of  payment.  Had  this  paper  been  found  among  the 
papers  of  the  son,  it  would  have  raised  a very  different 
question,  but  it  comes  from  the  custody  of  the  father’s 
representative,  and  its  existence  is  only  shewn  post 
litem  motam. 

Judgment. 

I think  it  unnecessary  to  do  more  than  advert  to  the 
opening  to  fraud  and  unfounded  claims,  to  which  such 
an  extension  of  the  principle  of  Migham  v.  Ridgway 
would  give  rise,  as  for  the  other  reasons  given,  I am 
of  opinion  this  appeal  should  be  dismissed. 
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On  Appeal  prom  the  Court  op  Common  Pleas. 


1864. 


Samuel  Dickson,  Appellant, 

AND 

John  H.  Austin,  Despondent. 

Leesee  of  mill — Riparian  proprietor — Pleading. 

The  lessee  of  a mill  situate  near  to  a river  and  driven  by  water  drawn 
in  a channel  from  it,  sued  for  damages  sustained  by  him  by  reason 
of  the  obstruction  of  the  flow  of  the  stream  caused  by  the  defend- 
ant throwing  slabs  and  other  waste  stuflF  into  the  stream,  and  thereby 
obstructing  the  flow  of  water  into  the  channel  aforesaid.  The  lessor 
of  the  plaintiff  was  the  owner  of  the  land  adjoining  the  stream,  and 
also  of  the  land  surrounding  the  pond  used  for  the  working  of  the 
mill. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  lessee  had 
a right  to  maintain  such  action  ; and  that  the  declaration  stating 
the  plaintiff  to  be  possessed  of  land  and  premises  near  to  the  river, 
and  as  such  entitled  to  the  use  of  the  stream  for  the  working  of  his 
mill,  was  sufficient. 

This  was  an  appeal  from  a judgment  of  the  Court  of 
Common  Pleas,  refusing  a nonsuit  in  a cause  pending 
in  that  court  wherein  the  respondent  was  plaintiff  and  statement, 
the  appellant  was  defendant.  The  case  is  reported  in 
the  eleventh  volume  of  the  reports  of  that  court  where 
the  pleadings  and  evidence  are  so  fully  set  forth  as  to 
render  any  statement  of  them  here  unnecessary. 

From  that  judgment  the  defendant  in  the  action 
appealed  on  the  following,  amongst  other,  grounds : 


First. — That  it  was  not  proven  at  the  trial  that  the 
plaintiff  was  possessed  of  lands  and  premises  adjacent 
and  near  to  the  river  Otonabee  which  gave  him  the 
right  to  have  and  enjoy  the  benefit  of  the  waters  of  that 
river  for  the  purpose  of  working  his  mills  being  upon 
the  said  lands  and  premises. 

Second. — That  it  was  not  proven  at  the  trial  that  the 
plaintiff  was  possessed  of  lands  and  premises  adjacent 
and  near  to  the  river  Otonabee,  which  entitled  him  to 
the  use  and  flow  of  the  stream  for  the  benefit  and  enjoy- 
ment of  the  said  lands  with  the  appurtenances. 
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1864.  Third. — That  the  title  which  the  plaintiif  proved  he 

had  under  the  lease  from  Rohey't  David  Rogers  to  the 
Austin  plaintiff  and  Jacob  Vanahtine,  and  under  the  memo- 
randum of  agreement  made  between  the  plaintiff  and 
Vanahtine^  was  not  such  a title  as  entitled  the  plaintiff 
to  a verdict  on  the  issues  raised  by  the  defendant  in  his 
second  and  third  pleas  ; and  the  right  of  the  plaintiff 
under  such  lease  and  agreement  being  but  a limited 
right,  and  for  a limited  period,  and  being  but  a lease 
only,  it  was  necessary  for  him  if  he  claimed  to  recover 
in  respect  thereof  to  set  the  same  forth  and  how  con- 
ferred, and  he  had  no  right  to  avail  himself  of  the  title 
and  right  of  said  Rogers  as  a riparian  proprietor  to 
entitle  him  to  recover  under  the  allegations  in  the  decla- 
ration and  the  issues  raised  thereon. 

Fourth. — That  the  evidence  at  the  trial  was  such  as 
entitled  the  appellant  to  have  had  his  rule  nisi  to  enter 
sfatement.  ^ nonsuit  made  absolute. 

The  plaintiff  contended  that  the  judgment  was  correct 
and  ought  to  be  affirmed  for  the  reasons  following : 

First. — Because  the  respondent,  by  virtue  of  the  lease 
from  Robert  David  Rogers  to  him  and  one  Jacob  Vanal- 
stine^  and  the  assignment  from  Vanahtine  to  the  respon- 
dent, became  entitled  to  all  the  rights  and  privileges  of 
the  said  Robert  David  Rogers  as  a riparian  proprietor 
in  the  use  and  enjoyment  of  the  waters  of  the  river 
Otonabee,  for  the  purpose  of  working  the  mills  demised 
to  the  respondent. 

Second.-- -Because  by  virtue  of  the  possessory  right 
acquired  under  the  said  lease  from  the  said  Rogers  the 
respondent  became  entitled  to  the  enjoyment  of  the 
waters  aforesaid ; and  it  is  in  respect  of  such  possessory 
right  that  the  allegations  of  the  declaration  in  that 
behalf  are  to  be  understood. 


Third.— Because,  whenever  a possessory  right  is  pro- 
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judiced  or  affected,  it  is  unnecessary,  so  far  at  least  as  a 1864. 
wrong-doer  is  concerned,  to  set  forth  the  manner  in  which 


the  same  is  derived  with  any  particularity ; and  any 
general  allegation  and  proof  of  possession  is  sufficient 
to  sustain  the  action. 

Fourth. — Because  the  duration  or  limitation  of  the 
defendant’s  right  of  possession  is  only  an  element  in 
the  computation  of  damages,  and  cannot  affect  his  right 
of  action. 

Fifth,— -Because,  during  the  existence  of  the  lease  to 
the  respondent  the  said  liohert  David  Rogers  could  not 
have  maintained  any  action  against  the  now  appellant, 
save  in  respect  of  his  reversionary  interest,  and  the 
right  therefore  to  sue  for  the  intervening  injury  to  the 
possession  must  be  in  his  lessee,  the  now  respondent. 

Sixth. — Because  the  injury  complained  of  is  in  viola- 
tion of  the  provisions  of  the  Consolidated  Statutes  of  statement. 
Upper  Canada,  chapter  47,  (page  454,)  section  284. 

Mr.  Read,  Q.  C..  for  the  appellant,  referred  to 
v.  Snider,  {a)  It  is  shewn  that  Rogers,  when  erecting 
his  mill,  constructed  the  dam  in  such  a manner  that  the 
slabs  were  prevented  from  flowing  down  the  stream, 
which  they  would  have  certainly  done  if  left  to  the 
natural  influence  of  the  water. 

The  mill  of  the  respondent  is  built  at  such  a distance 
from  the  river  that  it  cannot  be  said  that  this  is  a 
reasonable  use  of  the  water.  Shears  v.  Wood,  (h)  Moore 
V.  The  Earl  of  Plymouth  ; (c)  and  Bird  v.  Randall  id) 
shews  that  a party  having  once  received  compensation 
for  a wrong  complained  of  is  precluded  from  seeking 
damages  at  the  hands  of  another. 

In  this  case,  Austin  must  be  looked  upon  as  the 
(a)  21  U.  C.  Q.  B.  299.  {b)  7 J.  B.  Moore,  315. 


(c)  3 B.  & Ad.  66. 


[d)  3 Burr.  1345. 
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Dickson 

V. 

Austin. 


author  of  his  own  mischief,  as  bj  the  improper  mode  of 
constructing  the  pond  and  raceway  adopted  by  him  the 
slabs  and  refuse  are  drawn  into  them. 


He  also  contended  that  Austin,  under  the  averments 
in  his  declaration,  was  bound  to  shew  that  he  was  a 
riparian  proprietor,  which  he  failed  to  do,  the  fact  being 
that  land  intervenes  between  him  and  the  bank  of  the 
stream.  Fenthnan  v.  Smith,  {a) 

Austin  in  his  declaration  alleges  his  right  to  the  use 
of  the  water  to  be  by  virtue  of  his  possession.  The 
fact  as  proved  is,  that  he  claims  by  virtue  of  the  grant : 
claiming  under  a lease  he  ought  to  have  set  it  out 
and  not  asserted  a claim  as  proprietor.  The  right  to 
the  water  in  this  case  is  personal,  not  appurtenant  to  the 
mill.  An  assignment  of  the  mill  would  not  carry  as  ap- 
purtenant a right  to  the  water.  In  Northam  v.  Harley, [b) 
cited  in  the  court  below,  the  right  was  appurtenant, 
statement,  js  Sufficient  for  the  explanation  of  that  case.  In 

such  a case  where  all  claim  under  the  same  deed  it  is 
sufficient  to  allege  title  by  possession  as  against  such 
parties.  Emhrey  v.  Owen,  {c) 


Mr.  A.  Crooks,  Q.  C.,  for  the  respondent. 

If  the  argument  of  the  other  side  be  acquiesced  in  it 
would  shew  that  Rogers  never  had  any  right  to  construct 
the  pond  and  raceway ; but  the  law  would  appear  to  be 
different  as  enunciated  by  Lord  Kingsdown  in  Miner 
V.  Gilmour.  {d)  Rogers,  if  in  possession  of  and  working 
this  mill,  could  certainly  have  maintained  this  action, 
and  so  also  can  his  lessee.  Addison  on  Torts,  pp. 
10,  63  & 64,  Eddingfield  v.  Onslow,  (e) 

Here  Austin  stands  in  the  place  of  Rogers,  and  can 
declare  in  the  same  form.  Tucker  v.  Paren,  (/)  Laing 
V.  Whaley,  (g) 

(a)  4 East,  ]07.  (b)  1 Ell.  & B.  665. 

(c)  6 Exch.  353.  (d)  12  Moo.  P.  C.  131. 

{e)  3 Lev.  209.  (/)  7 C.  P.  U.  C.  269. 

(g)  3 Hurl.  & Nor.  675. 
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Even  admitting  that  a natural  right  exists  of  throw- 
ing slabs,  &c.,  into  a stream  so  as  to  injure  a party 
making  a reasonable  use  of  the  water,'  which  will 
scarcely  be  contended  for,  the  legislature  has  excluded 
all  considerations  of  that  sort  by  prohibiting  the  very 
act  which  is  here  complained  of. 

Counsel  also  relied  on  the  cases  cited  in  the  court 
below,  and  Con.  Stat.  U.  C.,  ch.  48,  secs.  3 & IB. 

The  judgment  of  the  court  was  delivered  by 

Esten,  V.  C.' — The  evidence  has  not  been  given  to  us 
in  this  case ; but  the  facts  appear  to  be  that  one 
Rogers  owned  the  land  forming  the  pond  and  around  it, 
and  through  which  the  raceway  was  constructed,  and  on 
both  sides  of  the  river  at  this  place,  and  the  land  and 
mills  in  question,  and  demised  such  land  and  mills  with 
the  right  of  using  a certain  quantity  of  water  to  the 
plaintiff  and  one  Yanalstine  for  the  term  of  ten  yeors, 
and  that  Vanalstine  transferred  all  his  interest  in  the 
lease  to  the  plaintiff : that  at  this  time  a dam  and  pond 
and  raceway  existed  which  conducted  the  water  of  the 
river  to  these  and  other  mills  ; which  dam,  pond  and 
raceway  had  existed  for  more  than  eight  years,  and  that 
the  owners  of  mills  higher  up  the  river,  and  amongst 
them  the  defendant,  had  been  for  many  years  in  the 
habit  of  throwing  slabs  and  pieces  and  grindings  of  slabs 
into  the  river,  which  gradually  accumulated  in  the  pond 
about  the  mouth  of  the  raceway  and  prevented  the 
water  from  entering  the  raceway  and  flowing  to  the 
different  mills  in  the  same,  or  in  nearly  equal  quantities, 
as  before.  Under  these  circumstances  the  present 
action  was  brought.  It  cannot  be  doubted  that  the 
plaintiff  is  making  a reasonable  use  of  the  water  of  the 
river  in  turning  his  mills,  and  that  the  defendant,  in 
throwing  a quantity  of  rubbish  into  the  stream  so  as  to 
obstruct  the  flow  of  the  water  into  the  raceway  is  a 
wrong-doer.  It  was  objected  that  the  plaintiff  was  not  a 
49  VOL.  ir. 
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1864.  riparian  proprietor  because  his  premises  did  not  extend 
' to  the  bank  of  the  river  ; but  it  cannot  be  doubted  that 

Dickson 

Rogers  himself,  if  he  occupied  these  mills,  could  claim 
all  the  rights  of  a riparian  proprietor,  and  can  it 
make  any  difference  that  he  has  demised  the  mills  to 
the  plaintiff,  reserving  a narrow  strip  of  land  between 
the  mills  and  the  river  ? The  plaintiff  stands  in  the 
place  of  Rogers^  and  is  entitled  to  the  same  remedies 
during  the  time  that  his  interest  continues. 

It  was  also  objected  that  the  declaration  was  improperly 
framed,  and  the  right  of  the  plaintiff  not  correctly 
stated  in  it,  and  that  a variance  existed  between  the 
statement  and  the  proof,  inasmuch  as  the  right  was 
claimed  in  respect  of  the  possession,  whereas  it  appeared 
from  the  evidence  to  have  been  derived  from  a grant. 
But  this  appears  to  me  to  be  a mistake ; and  it  appears 
to  me,  although  I express  an  opinion  on  the  subject  with 
much  diffidence,  that  the  declaration  was  framed  with 

Judgment.  Precise  accuracy.  The  right  created  by  the  grant  was 
not  the  subject  of  the  action.  The  defendant  [Dickson) 
could  not  be  charged  with  a contravention  of  the  grant 
because  he  was  not  bound  by  it,  or  bound  to  give  effect 
to  it.  Any  riparian  owner  injured  by  his  act  could  have 
complained  of  it.  The  plaintiff  complains  as  a general 
riparian  proprietor,  and  it  is  of  no  importance  how  he 
became  such  : whether  by  this  lease,  or  by  conveyance, 
or  by  devise.  The  lease  in  the  present  case  seems  to 
me  to  be  oniy  incidental  as  shewing  how  the  plaintiff 
became  a riparian  proprietor,  and  so  entitled  to  com- 
plain of  the  wrongful  act  of  the  defendant,  which  has 
inflicted  injury  on  him  in  common  probably  with  other 
mill-owners  equally  entitled  to  complain.  It  is  strictly 
by  virtue  of  his  possession  of  the  premises  in  question 
that  the  plaintiff  is  entitled  to  complain  of  this  injury. 
If  he  had  become  a riparian  proprietor  in  any  other 
way  he  A\ould  have  been  equally  entitled  to  complain  of 
this  act  of  the  defendant,  if  it  caused  him  injury.  But 
even  if  the  right  created  by  the  grant  were  the  subject 
of  the  action,  the  case  of  Northam  v.  Earley  shews 
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that  the  declaration  is  properly  framed.  It  appears  1?*64. 
from  that  case  that  where  the  easement  is  annexed  bv 
the  terms  of  the  grant  to  the  land  as  appurtenant,  it  is 
sufficient  in  seeking  redress  for  an  infraction  of  the 
very  right,  to  claim  it  by  virtue  of  the  possession  of  the 
land.  In  the  present  case  it  cannot  be  doubted  that  the 
grant  of  the  use  of  the  witer  was  to  the  lessees  of  the 
mills.  The  right  is  annexed  as  appurtenant  to  tUe  land, 
and  it  is  sufficient  even  in  this  view  to  claim  the 
right  by  virtue  of  the  possession  of  the  land.  Then,  if 
this  action  were  brought  against  Rogers  or  any  one 
claiming  under  him,  for  an  infraction  of  the  right  given 
by  the  lease,  it  would  have  been  sufficient  to  frame  the 
declaration  as  it  is  framed.  I think  therefore  that  the 
judgment  discharging  the  rule  was  right,  and  ought  to 
be  affirmed  with  costs.  It  was  argued  that  the  raceway 
was  constructed  in  such  an  unskilful  manner  that  it  was  . 
the  cause  of  the  mischief  of  which  the  plaintiff  com- 
plained ; but  no  evidence  seems  to  have  been  offered  in 
support  of  this  position. 

Per  Cwr.-~ Appeal  dismissed  with  costs. 


Ponton  v.  Bullen. 

On  Appeal  prom  the  Court  op  Common  Pleas. 


Order  for  arrest  hy  fudge — Examination  of  defendant. 

Ileld^  affirming  the  judgment  of  the  court  below,  that  in  proceeding 
to  arrest  and  imprison  a party  for  the  insufficiency  of  his  answers 
on  an  examination  as  to  his  estate  and  effects,  conducted  before  any 
other  functionary  than  the  judge  who  orders  the  arrest,  it  is  neces- 
sary that  a summons  to  shew  cause  should,  in  the  first  instance,  be 
issued.  .A/so  affirming  the  same  judgment  that  the  fact  of  the  judge 
who  made  the  order  to  commit  having  authority  to  make  such  order, 
and  that  the  same  appeared  to  be  regular  on  the  face  of  it,  \vas  not 
a sufficient  justification  for  the  attorney  of  the  party  suing  out  such 
order  in  an  action  brought  against  the  attorney  and  his  clients  for 
assault  and  false  imprisonment. 

This  was  an  appeal  by  William  Hamilton  Ponton^ 
Hugh  Mathewson,  the  younger,  and  William  Smyth, 
the  younger,  from  a judgment  of  the  Court  of  Common 
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1804.  Pleas,  in  a cause  pending  in  that  court  wherein  William 
Henry  Bullen  was  plaintiff  and  the  said  appellants, 
V.  to2:ether  with  Wedderhurne  Dunbar  Moodie  and  Alex- 

Bulien.  ° 

ander  Dunbar  Moodie  w^ere  defendants. 


The  facts  and  pleadings  are  fully  set  forth  in  the 
report  of  the  case  in  the  thirteenth  volume  of  the 
reports  of  the  Court  of  Common  Pleas,  at  page  126. 


Statemont. 


From  the  judgment  there  reported  the  present  appeal 
was  brought  on  the  grounds  (1st)  that  there  was  eiy:*or  in 
law  in  the  record  and  proceedings.  (2nd.)  That  the  pleas 
of  Ponton^  Smyth  and  Matthewson  disclosed  a good 
defence  to  the  declaration  and  new  assignment  in  the 
action. 


The  respondent  contested  the  grounds  of  appeal,  and 
asserted  generally  that  the  judgment  was  correct  and 
ought  to  be  affirmed. 

Mr.  McMicliael  for  the  appellants. 

Mr.  R,  A,  Harrison  for  the  respondents. 

The  judgment  of  the  court  was  delivered  by 

Vankougiinet,  C. — I believe  we  all  concur  in  affirm- 
ing  the  judgment  of  the  court  below.  The  main  ques- 
tion argued  there,  as  here,  was  as  to  the  right  or  power 
of  the  judge  of  the  County  Court  to  commit  the 
respondent  to  prison,  because  of  the  insufficiency  of  his 
answers  to  interrogatories  administered  to  him  on  a 
personal  examination  as  to  his  estate  and  effects,  without 
having  first  given  him  an  opportunity  of  being  heard, 
either  by  summons  or  otherwise,  against  the  application  for 
such  committal.  We  think  that  the  authorities  cited 
and  the  reasons  given  in  the  judgment  of  the  learned 
Chief  Justice  of  the  Common  Pleas  amply  justified 
the  decision  pronounced  by  the  court,  and  the  recent 
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case  of  Coo'per  v.  Wandsworth^  {a)  as  well  as  the 
Hammersmith  case,  {h)  (not  then  before  the  court) 
fully  sustain  it.  It  was  contended  by  Mr.  McMichael  in 
appeal,  that  no  judgment  could  be  rendered  against  the 
appellant  Ponton  on  the  record,  inasmuch  as  in  the 
only  plea  pleaded  by  him  there  was  no  trespass  confes- 
sed, and  that  therefore  there  must  be  a repleader  ordered. 
For  the  moment  I thought  this  objection  formidable, 
but  on  carefully  reading  the  pleadings  I think  it  can- 
not be  sustained.  The  appellant  Ponton  in  his  plea 
avers  that  he  was  the  attorney  for  the  plaintiff  at  whose 
suit  the  respondent  was  committed  to  prison  on  the 
judge’s  order  above  referred  to : that  he  as  attorney 
for  the  plaintiff  procured  the  examination  of  the  defem 
dant,  the  now  respondent ; that  on  the  ex  parte  order 
of  the  judge  for  the  committal  of  the  respondent  was 
endorsed  the  following  notice  : 

‘‘  To  the  sheriff  of  the  County  of  Hastings. 

J,  W.  Dunhar  Moodie,  Esquire. 

Sir — You  are  at  liberty  to  discharge  the  defendant 
Wm.  H.  Bullen  (the  respondent)  from  custody  upon-- 
receiving  from  said  defendant  (the  respondent)  the  sum 
of,  etc.,  etc. 

(Signed)  Wm.  H.  Ponton.” 

‘^This  order  was  granted  on  motion  of  Wm.H  Ponton^ 
of  the  town  of  Belleville,  in  the  County  of  Hastings, 
attorney  for  the  plaintiff  that  the  order  so  endorsed 
was  delivered  to  the  sheriff  to  be  executed,  and  that  the 
sheriff  by  virtue  of  such  order  imprisoned  the  respon- 
dent, which  are  the  trespasses,  &c.  The  appellant  does 
not  allege  that  he  had  ceased  to  be  attorney  for  the 
plaintiff  at  the  time  the  order  for  the  committal  of  the 
respondent  was  obtained  and  endorsed  and  delivered  to 
the  sheriff*,  while  he  avers  that  he,  Wm.  II.  Ponton, 
was  the  plaintiff’s  attorney  in  the  suit.  We  cannot 
assume  that  there  was  any  change  of  attorney  or  two 
of  the  same  name  ; but  on  the  contrary,  we  think  we 
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(a)  8 L.  T.  N.  S.  278. 


(6)  4 Exch.  87. 
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1864.  must  assume  that  the  William.  H.  Ponton  who  signed 

— V — ' the  endorsement  on  the  order  as  plaintiff’s  attorney  was. 

Ponton  . t/  7 

Bull*  n expressly  stated  in  the  plea,  the  same 

attorney  who  had  been  previously  acting  for  the  plain- 
tiff, and  who  is  the  appellant,  as  he  himself  alleges,  and 
that  he  was  thus  instrumental  in  delivering  the  order  to 
the  sheriff  and  procuring  the  arrest  of  the  respondent — 
acts  which  make  him  responsible  for  the  illegal  arrest 
and  the  trespass  thereby  committed.  We  think  there- 
fore that  the  appeal  must  be  dismissed  with  costs. 


On  Appeal  from  the  Court  of  Common  Pleas. 


Thomas  Cockburn  Kerr,  John  Brown,  and  William 
Forbes  Murray,  Appellants, 

AND 

John  Haldan  and  Thomas  Moreland,  Kespondents. 

Interpleader  isme — Assignment  for  benefit  of  creditors — Judgment 
creditors. 

A testator  by  his  will  gave  all  his  estate,  real  and  personal,  to  his 
executors  in  trust,  empowering  them  at  the  same  time  to  continue 
the  business  which  he  had  carried  on  in  his  life-time,  which  they 
accordingly  did  for  several  years,  and  in  the  course  of  so  carrying  on 
the  busiuess  had  acquired  a large  amount  of  property,  and  subse- 
quently assigned  the  same,  as  well  as  that  portion  remaining  on  hand 
left  by  the  testator  (about  one-ninth)  as  that  acquired  since  his 
death,  to  certain  trustees  for  the  benefit  of  all  creditors  of  the 
estate,  and  each  executor  severally  assigned  for  the  benefit  of  indi- 
vidual creditors  ; the  persons  named  as  trustees  took  and  continued 
in  the  possession  of  the  chattels  assigned  under  the  several 
conveyances.  The  trusts  declared  were  for  the  benefit  pari  passu 
of  creditors  coming  in,  and  who  were  not  bound  to  release  their 
claims.  A judgment  having  been  recovered  against  the  executors 
individually,  upon  a note  made  by  them  as  executors,  the  judgment 
’ creditors  claimed  a right  to  seize  the  goods  in  the  hands  of  the 
trustees,  notwithstanding  the  assignments  thereof.  In  an  inter- 
pleader suit  brought  to  try  the  question,  the  court  below  deter- 
mined that  the  assignments  were  sufficient  to  pass,  and  did  pass  the 
property  to  the  trustees,  who  were  therefore  entitled  as  plaintiff’s 
in  such  interpleader  suit  to  a verdict;  and  that  the  judgment 
creditors  were  entitled,  if  their  judgment  and  execution  were 
against  the  executors,  to  claim  as  creditors  upon  the  estate  assigned 
by  them  as  such,  and  if  necessary,  on  the  separate  estate  of  each, 
the  joint  estate  being  exhausted.  On  appeal  to  this  court  the 
judgment  of  the  court  below  was  affirmed,  and  the  appeal  dismissed 
with  costs. 

This  was  an  appeal  from  the  court  of  Common  Pleas, 
reported  12th  Common  Pleas  Reports,  page  620.  From 
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that  judgment  tlie  defendants  in  the  interpleader  issue  1864. 
appealed,  contending  (1st)  that  the  personal  representa- 
tives  of  the  testator,  Benjamin  Parsons^  could  not  delegate  jj 
their  authority  by  assignment  of  the  goods  in  question 
to  a third  party  for  the  benefit  of  creditors  ; (2nd)  that 
the  assignments  made  by  the  executrix  and  executors 
severally  would  only  pass  their  individual  rights  in  the 
surplus,  after  payment  of  the  joint  debts,  and  would  not 
pass,  and  did  not  profess  to  pass  the  property  in  the 
goods  themselves;  that  the  assignment  made  by  them  as 
personal  representatives  was,  under  the  circumstances 
disclosed  in  the  case,  fraudulent  and  void,  as  tending  to 
defeat  or  delay  their  individual  creditors,  or  as  tending 
to  give  a preference  to  the  creditors  of  the  estate  over 
their  individual  creditors;  and  provides  for  the  payment 
of  the  creditors  of  the  estate  out  of  goods  which  were 
the  property  of  the  assignors  individually,  and  which 
should  be  applicable  to  the  payment  of  their  debts. 

statement. 

The  plaintifis  in  that  issue,  on  the  other  hand,  con- 
tended that  the  executrix  and  executors  could  lawfully 
make  such  assignment  as  they  did  make,  for  the  general 
benefit  of  creditors:  that  such  assignment  from  them 
and  the  said  several  assignments  did  convey  to  the 
plaintiffs  all  the  goods  in  question  in  the  issue,  and  that 
the  trusts  declared  are  proper  and  consistent;  that  they 
are  valid  and  free  from  fraud,  and  give  no  preference 
whatsoever;  and  that  under  the  circumstances  appearing 
in  the  case,  it  appeared  that  the  property  in  the  goods 
was  vested  in  the  respondents,  the  plaintifis  in  the  issue. 

Mr.  Blake  for  the  appellants. 

Mr.  Hector  Cameron  for  the  respondents. 

The  facts  of  the  case,  and  the  points  relied  on  by 
counsel,  are  stated  in  the  judgment  of 

McLean,  Ex-C.  J.,  President. — This  is  an  appeal 


384 


ERROR  AND  APPEAL  REPORTS. 


1864.  from  the  Court  of  Common  Pleas  in  an  interpleader 
issue  ordered  to  be  tried  by  the  said  court,  wherein 
Haidan  respondents  were  plaintiffs  and  the  appellants 

were  defendants.  The  appellants  having  recovered 
a judgment  in  the  Court  of  Common  Pleas  against 
Mary  Parsons^  James  P.  Stonehouse,  and  G-eorge 
H.  Parsons,  issued  execution  on  the  said  judgment 
against  the  goods  and  chattels  of  the  defendants 
therein,  directed  to  the  sheriff  of  the  united  counties  of 
Huron  and  Bruce,  who  seized  certain  goods  as  the  goods 
of  Mary  Parsons  and  the  other  defendants  mentioned 
in  the  execution.  The  goods  being  claimed  by  the 
respondents  an  order  was  made  by  Mr.  Justice  Rich- 
ards that  the  plaintiffs  and  defendants  in  that  suit 
should  proceed  to  the  trial  of  an  issue  at  the  then  next 
assizes,  to  be  holden  at  Goderich  in  and  for  the  united 
counties  of  Huron  and  Bruce,  and  that  the  question  to 
be  tried  should  be,  whether  the  goods  in  the  stores  or 
Judgment.  Warehouses  occupied  by  the  said  Mary  Parsons,  James 
P,  Stonehouse  and  George  H.  Parsons,  in  the  market 
square  in  Goderich,  or  any  part  thereof,  were  at  the 
time  of  the  delivery  of  the  said  writ  of  execution  to  the 
sheriff  the  property  of  the  plaintiffs  as  against  the 
defendants. 

The  issue  came  on  to  be  tried  before  myself  at  the 
assizes  held  at  Goderich  in  November,  1862,  pursuant 
to  the  order  of  Mr.  Justice  Richards,  and  at  the  same 
assizes  a similar  issue  involving  the  same  question  as  to 
the  same  goods  was  tried  in  which  the  same  plaintiffs 
were  plaintiffs  and  the  Bank  of  Upper  Canada  defend- 
ants. On  the  trial  of  the  latter  suit  it  was  admitted  that 
the  defendants’  writ  of  execution  was  placed  in  the 
sheriff’s  hands  on  the  11th  day  of  December,  1861. 
That  the  judgment  on  which  it  was  issued  was  obtained 
on  a promissory  note  made  by  Mary  Parsons,  James 
P.  Stonehouse  and  George  H.  Parsons  as  executrix 
and  executors  of  Benjamin  Parsons,  and  given  by  them 
as  such  whilst  carrying  on  the  business  in  which  Benja- 
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min  Parsons  and  Mary  Parsons  had  been  engaged 
before  the  death  of  the  said  Benjamin  Parsons  ; but 
such  judgment  was  recovered  against  them  in  their 
individual  capacities  (see  11th  volume  U.  C.  Common 
Pleas  Reports,  573.)  The  plaintiffs  on  the  trial  of  the 
case  against  the  Bank  of  Upper  Canada,  proved  and 
put  in  an  assignment  dated  the  7th  November,  1861, 
made  between  Mary  Parsons,  James  P.  StoneJiouse  and 
George  Parsons,  executrix  and  executors  of  the  last 
will  and  testament  of  Benjamin  Parsons  the  younger, 
in  his  life-time  of  the  town  of  Goderich,  merchant,  of 
the  first  part,  and  John  Ilaldan  and  Thomas  Moreland 
of  the  second  part,  and  the  several  persons  and  firms, 
creditors  of  the  said  Benjamin  Parsons,  who  acquiesce 
in  or  execute  the  said  assignment  of  the  third  part. 


1864. 


2nd. — An  assignment  dated  the  9th  of  November, 

1861,  made  between  George  II.  Parsons  of  the  first 
part,  and  the  plaintiffs  Ilaldan  and  Moreland  of  the  judgment, 
second  part. 


Similar  assignments  dated  respectively  the  11th  and 
13th  November,  1861,  from  Mary  Parsons  and  James 
P.  Stonehouse  as  individuals  were  put  in,  and  also  pro- 
bate of  the  will  of  Benjamin  Parsons  the  younger,  by 
which  Mary  Parsons  was  appointed  executrix,  and 
George  U.  Parsons  and  James  P.  Stonehouse  execu- 
tors of  the  said  will.  It  was  admitted  that  the  assign- 
ments  were  all  duly  filed  within  the  time  required  by 
law,  and  that  there  was  an  actual  and  continued  change 
of  possession  to  the  plaintiffs  Ilaldan  and  Moreland. 
The  evidence  shewed  that  Benjamin  Parsons  died  in 
September,  1857.  That  after  his  death  Mary  Parsons, 
James  P.  Stonehouse  and  George  II.  Parsons  continued 
the  business,  which  in  his  life-time  had  been  carried  on 
in  certain  stores  or  warehouses  in  the  town  of  Gode- 
rich, (being  the  same  referred  to  in  the  interpleader 
order,)  that  such  business  was  carried  on  by  them  in  the 
name  of  the  estate  of  Benjamin  Parsons  up  to  the  date 
50 
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1864.  of  the  first  assignment,  ITth  November,  1861.  That 
eight-ninths  of  the  goods  in  question  in  the  issue  were 
Haidan  Credit  by  the  said  Mary  Parsons,  James 

P.  StoneJiouse  and  G-eorge  H.  Parsons  in  the  course 
of  such  business,  the  remaining  one-ninth  having  been 
in  the  store  at  the  death  of  Benjamin  Parsons,  and 
remained  therein  until  the  seizure  by  the  sheriff.  In 
the  assignment  of  the  Tth  November  by  Mary  Par- 
sons, as  executrix,  and  Stonehouse  and  George  H.  Par- 
sons, as  executors,  it  is  recited  that  Benjamin  Parsons 
in  his  life-time  carried  on  the  trade  and  business  of  a 
merchant  in  the  town  of  Goderich,  and  incurred  debts 
and  liabilities  to  sundry  persons  and  firms  ; and  further, 
that  he  made  and  published  his  last  will  and  testament, 
and  thereby  appointed  Mary  Parsons  executrix,  and 
George  H.  Parsons  and  James  P,  Stonehouse  executors, 
and  gave  them  power  to  carry  on  the  said  business  for 
the  henejit  of  his  estate,  and  gave  and  devised  to  them 
Judgment,  his  real  and  personal  property,  except  sundry  small 
articles  specifically  bequeathed,  in  trust  in  the  first 
place  for  the  payment  of  all  his  just  and  lawful  debts, 
and  then  upon  other  trusts’  in  the  said  will  declared. 
And  it  is  further  recited  that  the  said  Mary  Parsons 
James  P.  Stonehouse  and  George  B..  Parsons,  as  such 
executrix  and  executors,  continued  to  carry  on  the 
business  previously  carried  on  by  the  said  Benjamin 
Parsons,  and  have  incurred  debts  and  liabilities  in  the 
name  of  and  on  account  of  the  estate  of  the  said  Ben- 
jamin Parsons  since  the  death  of  the  said  Benjamin 
Parsons ; and  the  affairs  and  business  of  the  said 
estate  of  the  said  Benjamin  Parsons  have  become 
embarrassed,  and  the  assets  thereof  are  not  sufficient 
and  available  for  the  immediate  payment  of  the  liabili- 
ties as  they  mature,  and  the  said  parties  as  such  execu- 
trix and  executors  are  therefore  desirous  of  making  an 
assignment  of  all  the  estate  and  effects  vested  in  or 
belonging  to  them  as  such  executrix  and  executors  as 
aforesaid,  and  acquired  by  them  in  carrying  on  the  said 
business  for  the  benefit  of  the  creditors  of  the  said 
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estate  without  any  preference  whatsoever,  and  so  that  1864. 
the  same  should  be  equally  and  rateably  divided  amongst 
all  the  creditors,  and  the  said  parties  Haldan  and 
Moreland  have  agreed  to  accept  the  trusts  specified  in 
the  said  deed.  The  assignment  then  conveyed  to  the 
said  Haldan  and  Moreland^  their  heirs  and  assigns 
(several  parcels  of  land  specified)  to  have  and  to  hold, 

&c.,  and  all  the  household  furniture,  goods,  chattels 
and  effects  belonging  to  them  as  executrix  and  execu- 
tors of  the  said  Benjamin  Parsons,  and  being  in  and 
about  the  dwelling  house  and  premises  occupied  by  the 
said  Mary  Parsons  and  G-eorge  Henry  Parsons,  and 
also  all  the  stock  in  trade  and  store  furniture  then  in  or 
about  the  houses  and  premises  occupied  by  the  said 
Mary  Parsons,  James  P,  Stonehouse  and  George  H. 
Parsons,  as  a dry  goods  store  and  a hardware  and 
grocery  store,  in  the  market  square,  in  the  said  town  of 
Goderich,  and  all  book  debts,  credits,  bonds,  bills, 
notes,  mortgages  and  securities,  due,  owing  and  belong-  judgment, 
ing  to  the  estate  of  the  said  Benjamin  Parsons,  together 
with  all  books  of  account,  vouchers  and  other  papers 
relating  to  the  same  upon  trust,  first  to  pay  the  expenses 
incident  to  the  preparation  and  execution  of  the  said 
deed.  Secondly,  the  costs,  charges  and  expenses  inci- 
dent to  the  execution  of  the  trusts  mentioned  in  the 
said  deed,  and  the  wages,  salaries  and  hire  of  such 
clerks  and  persons  as  they  might  think  proper  to 
employ  in  the  realization  of  the  effects  and  property  of 
the  said  estate,  and  as  a part  of  such  expenses  to  retain 
the  sum  of  five  per  cent,  of  all  moneys  received  by 
them  as  such  trustees  belonging  to  the  said  estate  as 
reasonable  compensation  for  the  care,  diligence  and 
trouble  required  and  bestowed  in  and  about  the  proper 
execution  of  the  trusts  contained  in  the  said  deed. 

Thirdly,  to  pay  and  divide  the  residue  of  the  said  estate 
unto  and  among  all  and  every  the  creditors  of  the  said 
estate  accordino;  to  the  amount  of  their  several  claims 
rateably  and  share  and  share  alike  and  without  any 
preference  or  priority  whatever. 
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Judgment. 


The  first  assignment  in  point  of  date  is  from  Mrs. 
Parsons,  James  P.  Btonehouse  and  Greorge  H.  Parsons, 
as  executrix  and  executors  of  Benjamin  Parsons,  con- 
veying to  the  respondents  all  the  property  belonging  to 
them  as  executors  in  trust  for  certain  purposes  therein 
mentioned.  The  objects  of  the  trust  are  not  objected 
to  provided  the  executors  had  power  to  delegate  to 
others  the  trusts  prescribed  by  the  will  of  Benjamin 
Parsons  to  be  performed  by  them.  It  appears  that 
Benjamin  Parsons  died  in  September,  1857,  and  from 
that  time  till  the  date  of  the  assignment  of  the  7th 
November,  1861,  the  persons  named  in  the  will  as 
executrix  and  executors  carried  on  the  business,  which  he 
had  conducted,  in  the  name  of  the  estate,  and  as  they 
seem  to  have  supposed  for  its  benefit  or  loss.  They 
purchased  goods  from  Messrs.  Kerr,  Brown  ^ Co., 
and  gave  promissory  notes  for  them  signed  as  executors 
and  executrix  of  Benjamin  Parsons,  but  when  sued  for 
them,  they  found  that  they  were  liable  as  individuals 
and  not  as  executors.  The  judgment  was  obtained 
and  execution  issued  against  them  as  individuals  in 
1861,  but  before  the  execution  was  placed  in  the  sheriff’s 
hands  the  executors  made  the  assignment  of  the  7th 
November,  1861,  in  which  it  is  recited  that  “ the  affairs 
and  business  of  the  estate  of  Benjamin  Parsons  have 
become  embarrassed,  and  the  assets  thereof  are  not 
sufficient  and  available  for  the  immediate  payment  of 
the  liabilities  as  they  mature.”  Whether  such  embar- 
rassment existed  at  the  time  of  the  testator’s  death,  or 
whether  the  subsequent  dealing  with  the  property  by 
the  executors  caused  the  embarrassment,  it  is  not  mate- 
rial to  enquire,  but  from  the  tenor  of  the  will  the  strong 
presumption  is,  that  the  latter  was  the  case,  as  the  testa- 
tor makes  several  bequests  in  money,  and  gives  to  Mrs. 
Mary  Parsons,  his  late  father’s  widow,  the  annual 
income  arising  from  the  whole  of  his  real  and  personal 
estate,  that  is  to  say,  the  annual  rents  and  profits  of  his 
real  estate,  or  of  so  much  thereof  as  shall  remain 
unsold,  the  interest  of  all  moneys  invested  or  which 
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may  be  invested  by  his  executors,  and  all  profits  arising  1864. 
from  the  business,  and  the  use  of  his  books,  plate,  and 
linen  during  her  life,  and  at  her  decease  he  devises  and 
bequeaths  all  his  estate,  real  and  personal,  moneys, 
rights  and  interest  of  every  description,  to  G-eorge 
Henry  Parsons.  The  estate  being  embarrassed  and 
the  assets  insufficient  to  meet  liabilities  as  they  matured, 
the  executors  conveyed  to  the  respondents  all  the  effects 
of  the  testator  in  trusty  first  to  pay  the  costs,  and  then 
five  per  cent,  to  the  trustees  for  carrying  out  the  trusts, 
and  then  to  divide  the  residue  amongst  all  the  creditors 
of  the  estate,  share  and  share  alike,  without  any  pre- 
ference whatever  to  any  one.  The  testator  gave  ample  , 
powers  to  his  executors  to  sell  and  dispose  of  his  real 
estate,  and  to  make,  seal  and  execute  such  conveyances 
as  might  be  necessary,  and  to  stand  seised  and  posses- 
sed of  the  said  real  and  personal  estate  and  property, 
bills,  notes,  bonds,  mortgages,  moneys,  securities  and 
business,  or  the  proceeds  thereof  in  trust,  in  the  first  Judgment, 
place  to  pay  and  satisfy  all  his  joint  debts  and  funeral 
and  testamentary  expenses,  &c.  The  executors,  when 
they  proved  the  will  and  obtained  probate,  became  from 
that  period  entitled  by  law  to  dispose  of  any  personal 
property,  and  in  the  exercise  of  that  power  transferred 
to  the  respondents  all  such  property  in  trust  for  the 
payment  of  debts.  The  object  and  terms  of  the 
transfer  seem  to  be  wholly  unobjectionable,  and  the 
appellants  have  no  ground  on  which  to  object  to  the 
assignment  of  the  goods  of  the  estate,  not  being  entitled 
to  look  to  such  goods  for  payment  of  a debt  not  con- 
tracted till  four  years  after  the  death  of  the  testator. 

As  to  the  goods  which  the  parties,  named  as  executors, 
supposed  they  were  buying  in  their  character  as  execu- 
tors, there  are  separate  assignments  from  each  of  the 
parties  to  the  same  persons  in  trust  to  pay  the  debts  of 
each  of  the  assignors,  and  if  the  assignment  of  each  of 
the  individuals  who  owned  the  goods  is  not  sufficient  to 
invest  the  respondents  with  a good  title  in  such  goods 
in  the  absence  of  fraud,  I am  at  a loss  to  imagine  how 
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a good  transfer  could  be  made.  The  parties  to  whom 
the  goods  were  advanced  remain  still  liable  to  Messrs. 
Kerr^  Brown^  ^ Co.,  for  their  value,  and  it  was  optional 
with  them  to  take  the  benefit  of  the  assignment  from 
the  respondents,  or  to  look  to  the  original  debtors  for 
the  amount  of  their  debt.  I think  the  judgment  of  the 
Court  of  Common  Pleas  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 


The  other  members  of  the  court  concurring,  appeal 
dismissed  with  costs. 


lBefo7^e  the  Hon.  W.  H.  Draper,  C.  B.,  0.  J.;  the  Hon- 
P.  M.  Yankoughnet,  C.;  the  Hon.  W.  B.  Richards, 
C.  J.  Q.  P.;  the  Ho7%.  V.  0.  Spragge  ; the  Hon.  Mr. 
Justice  Hag  arty ; the  Hon.  Mr.  Justice  Morrison, 
and  the  Hon.  Mr.  Justice  Adam  Wilson.~\ 

On  an  Appeal  from  the  Court  of  Common  Pleas. 


William  McIntee,  Appellant, 

AND 

John  McCulloch,  Respondent. 

S lander — Privileged  communication — Malice. 

In  actions  for  slander  or  libel  it  is  the  province  of  the  judge  to  deter- 
mine whether  the  occasion  of  uttering  the  slanderous  words,  or 
writing  the  libellous  matter  complained  of,  was  or  not  privileged, 
and  if  privileged,  held,  reversing  the  judgment  of  the  court  below, 
that  in  the  absence  of  evidence  of  malice,  there  is  nothing  to  be  left 
to  the  jury  as  to  bona  fides,  or  otherwise. 

This  was  an  appeal  from  the  judgment  of  the  Court  of 
Common  Pleas  in  an  action  for  slander,  brought  by  the 
respondent  against  the  appellant,  refusing  a rule  to  set 
aside  a verdict  rendered  in  favour  of  the  plaintiff*,  and 
enter  a nonsuit. 
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The  words  for  which  the  action  is  brought,  and  evi-  1864. 
dence  taken  at  the  trial,  are  fully  set  forth  in  the  judg- 
ments  of  the  court  below,  reported  in  the  13th  volume 
of  the  reports  of  that  court,  page  438.  From  that 
judgment  the  defendant  appealed,  on  the  ground  that 
the  words  complained  of  were  privileged  by  the  occasion 
on  which  they  were  spoken,  and  therefore,  that  the 
plaintiff  could  not  recover  without  proving  express 
malice;  that  there  was  no  evidence  of  such  malice,  and 
therefore  nothing  to  leave  to  the  jury;  that  the  absence 
of  any  evidence  or  admission  of  the  offence  charged  by 
defendant  against  plaintiff  did  not  take  the  case  out  of 
the  general  rule  stated  and  appro \^ed  of  in  the  judgment 
of  the  court  below,  or  distinguish  it  from  the  authorities 
by  which  such  rule  is  established. 

The  respondent  contended  that  the  judgment  below 
was  right,  and  ought  to  be  affirmed  on  the  grounds 
stated  therein. 

Mr.  (7.  Bohinsoriy  Q.  C.,  for  appellant. 

Mr.  James  Patterson  for  respondent.  Argument. 

In  addition  to  the  cases  cited  in  the  court  below, 
counsel  referred  to  and  commented  on  Gardiner  v. 

Slade^  [a)  Cam'phell  v.  Spootiswoode,  (h)  Cooke  v. 

Wildes,  (c)  Selwyns  Nisi  Prius,  page  1255,  Addison  on 
Torts,  page  708,  and  the  cases  there  cited. 

The  judgment  of  the  court  was  delivered  by 

Vankoughnet,  C. — If  the  judge  rule  that  the  occa- 
sion justifies  the  use  of  the  words,  what  is  there  to  leave 
to  the  jury  ? It  is  said  the  hona  fides  of  their  use,  but 
that  is  established  when  the  privilege  is  admitted ; for 
the  truth  of  the  words  is  assumed  to  support  the  privilege  ; 


(a)  13  Q.  B.  796. 
(c)  6 Ell.  & B.  328. 


(/;)  3 Eos.  & Fin.  421 . 
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or  at  least  the  defendant  is  not  called  upon  to  prove  it, 
and  that  being  so,  the  hona  Jides  is  made  out ; for  the 
mere  fact  of  the  man  taking  a malicious  pleasure  in  the 
use  of  the  words  on  a justifiable  occasion  gives  no  cause 
of  action  any  more  than  in  a case  where  a judge  finds 
there  is  reasonable  and  probable  cause  for  an  arrest. 
Suppose,  when  the  judge,  having  found  that  the  occa- 
sion justified  the  use  of  the  words  complained  of,  propo- 
ses to  leave  it  to  the  jury  to  say  whether  the  defendant 
used  the  words  hona  fide.,  believing  them  to  be  true,  and 
the  defendant,  to  remove  all  doubt,  offers  to  prove  their 
truth,  when  it  has  been  already  necessarily  ruled  that 
he  is  not  called  upon  for  any  such  evidence,  what  will 
the  judge  then  do  ? Will  he  then  receive  the  evidence  ? 
Ought  not  the  defendant  to  be  allowed  to  offer  it  on  the 
question  of  malice  or  hona  fides,  if  that  is  to  go  to  the 
jury  ? See  Jackson  v.  Hopperton^  (a)  Nolan  v.  Tip- 
ping., (h)  Whiteley  v.  Adams,  (c) 

Per  Curiam. — Appeal  allowed,  and  rule  to  be  made 
absolute  to  set  aside  verdict  for  plaintiff,  and  enter  a 
nonsuit  for  defendant  in  the  court  below. 


(a)  10  L.  T.  N.  S.  529.  (0  7 U.  C.  C.  P.  524. 

(c)  9 L.  T.  N.  S.  483  ; S.C.  10  Jur.  N.  S.  470. 
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McDonald  v.  McDonell. 


1864. 


Mortgagor  and  mortgagee — Mortgage  created  hy  deed  absolute  in  form — 
Sale  by  sheriff  of  equity  of  redemption — Dormant  equities — Statute  of 
limitations — McCabe  v.  Thompson,  (6  Gr.  175)  followed — Application 
ofWth  clause  of  Chancery  Act. 

In  April,  1830,  A.  the  owner  of  real  estate  being  indebted  to  B.  in  the 
sum  of  £121,  and  unable  to  pay  the  same,  procured  two  sureties  to 
join  him  in  a bond  for  the  amount  of  his  indebtedness,  and  as  an 
indemnity  to  them  conveyed  several  valuable  lots  of  land  by  a deed 
absolute  in  form  taking  back  a bond  of  defeasance.  Ten  days 
afterwards  one  of  the  sureties  delivered  to  B.  a promissory  note  of 
two  other  persons  for  about  one-half  the  debt  and  interest,  and  in 
May  of  the  following  year,  A.  being  still  unable  to  pay,  and  his 
sureties  desiring  to  be  relieved  from  liability,  it  was  arranged 
between  A.  and  B.  that  A.  should  convey  certain  of  the  lands, 
which  had  been  so  transferred  to  the  sureties  to  B.,  which  was 
accordingly  done  by  an  absolute  deed  of  conveyance,  and  the  bond 
cancelled : B.  at  the  time  giving  back  a memorandum  signed  by 
himself  as  follows : “ Received  of  Mr.  A.  McDonell  lands  as  follows,” 
(enumerating  them,  part  being  cultivated,  the  rest  waste  lands)  “for 
the  Bum  of  one  hundred  and  twenty-six  pounds  five  shillings;” 
(this  amount  being  the  original  debt  and  interest)  “ should  he  want 
the  above  property  I should  have  no  objection  of  giving  it  back  if 
Mr.  A.  McDonell  would  pay  me  the  above  sum  in  three  instal- 
ments, viz.,”  (setting  out  the  several  instalments,)  “ with 
interest  from  this  date.”  A.  was  then  in  possession  and  occu- 
pation of  the  cultivated  lands,  and  also  in  possession  of  the 
wild  lands,  and  so  continued  until  1848,  when  B.  instituted 
proceedings  in  ejectment  to  obtain  possession  of  the  cultivated  lands, 
in  which  action  he  obtained  possession  in  1849.  About  the  same 
time  ^1849)  other  creditors  of  had  obtained  judgment  and  execu- 
tion against  him  under  which  his  interest  in  these  lands  was  sold  in 
1850,  and  purchased  by  B.  through  an  agent.  In  the  books  of  B. 
(for  the  year  1849)  entries  were  found  charging  A.  with  interest  on 
the  amount  from  1831  to  1849.  B.  never  gave  credit  for  the 
amount  of  the  promissory  note  received  by  him,  nor  did  he  produce 
it  or  account  for  it  in  any  way.  In  1860  a bill  was  filed  by  A. 
claiming  a right  to  redeem,  and  a decree  for  redemption  was  made. 

On  an  appeal  from  the  court  below. 

Held,  [Draper  and  Richards,  C.JJ.  and  iHfomsow,  J.,  dissenting,)  affirm- 
ing the  decree  of  the  court  below,  first,  that,  under  the  circumstan- 
ces stated,  the  deed  to  B.,  together  with  the  memorandum  signed 
by  him,  operated  as  a mortgage  security  only. 

Second,  that  the  circumstances  appearing  were  such  as  did  not 
warrant  the  court  in  its  discretion  in  refusing  redemption  under  the 
provisions  of  the  eleventh  clause  of  the  Chancery  Act. 

Third,  following  McCabe  v.  Thompson,  6 Grant,  175,  that  the  security 
to  B.  having  been  created  by  a deed  absolute  in  form,  the  right 
or  interest  of  A.  therein  was  not  saleable  by  the  sheriff  under  com- 
mon law  process. 

Fourth,  that  the  Dormant  Equities  Act  did  not  apply,  and 

Fifth,  that  under  the  circumstances  the  lapse  of  twenty  years  since 
the  time  appointed  for  payment  did  not  bar  Afs  right  to  redeem. 

61  VOL.  II, 
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In  1831  a mortgage  was  created  by  conveyance  absolute  in  form,  on 
several  lots  of  land,  one  of  which  was  occupied  and  cultivated  by 
the  mortgagor  as  a farm  ; the  others  were  wild  lands  and  unoccu- 
pied. No  attempt  was  made  to  disturb  such  occupation  until  1848, 
when  an  action  of  ejectment  was  brought,  and  the  mortgagee  put 
into  possession  of  the  cultivated  lands  in  1849  ; but  no  step  was 
taken  to  obtain  possession  of  the  wild  lands  other  than  the  fact 
that  the  mortgagee  had  always  from  the  date  of  the  mortgage  paid 
the  wild  land  taxes  thereon,  and  had  also,  but  not  until  after  1852, 
sold  some  of  the  lands,  the  purchasers  of  which  had  taken  posses- 
sion of  them,  and  continued  therein  ever  since 
On  a bill  filed  to  redeem  in  1860,  Held  [Draper  and  Richards,  C.  JJ. 
and  Morrison,  J,,  dissenting)  that  as  to  the  lands  not  sold  theStatute 
of  Limitations  did  not  apply  to  bar  the  mortgagor  of  the  right  to 
redeem.  And  as  to  the  lands  sold,  the  court  ordered  the  mortgagee 
to  account  for  the  purchase  money  thereof  with  interest. 

The  suit  in  the  court  below  was  for  redemption,  and 
was  originally  instituted  by  Arcliihald  3IcDonell  against 
Duncan  McDonald,  and  five  other  parties,  four  of 
whom  had  become  purchasers  from  him  of  portions  of 
the  mortgage  premises,  the  other  being  a second  mort- 
gagee of  a portion  of  the  lands  : the  bill  setting  forth 
that  in  April,  1830,  plaintiff  being  indebted  to  defend- 
ant Duncan  McDonald  in  the  sum  of  j£121  5s.  lOd., 
and  unable  to  pay  the  same,  and  having  been  applied 
to  by  Duncan  McDonald  to  secure  the  amount,  plain- 
tiff procured  one  Murchison  and  one  Rose  to  join  him 
in  a bond  to  Duncan  3IcDonald,  and  which  he  accepted 
as  security  : that  in  order  to  indemnify  them  against 
loss  by  reason  of  such  bond  plaintiff  conveyed  to  them 
certain  lands  in  the  townships  of  Mountain  and  Char- 
lottenburgh,  by  a deed  absolute  in  form,  but  intended 
only  as  a security ; that  in  April  following  Duncan 
McDonald  received  from  Murchison  a promissory  note 
of  Clarkson  and  Swift,  for  £67,  which  he  agreed  to 
credit  on  said  bond  when  paid,  which  had  been  paid  to, 
but  never  credited  by,  Duncan  McDonald ; that  in 
May,  1831,  plaintiff  being  still  unable  to  pay,  and  Mur- 
chison and  Rose  desiring  to  be  relieved  from  their  surety- 
ship, Duncan  McDonald  agreed  to  give  up  the  bond 
upon  plaintiff  giving  him  directly  security  on  his  lands, 
whereupon  and  on  the  6th  of  May,  1831,  plaintiff 
executed  to  Duncan  McDonald  a deed  absolute  in  form 
of  certain  of  the  lands,  so  as  aforesaid  conveyed  to 
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Murchison  and  Rose^  and  whicli  Duncan  McDonald 
agreed  to  accept  as  a security  for  <£125  5s.  Duncan 
McDonald  alleging  that  he  had  not  been  paid  the 
promissory  note  for  £67,  and  he  thereupon  gave  up  the 
bond  to  be  cancelled. 


1864. 


McDonald 


V. 

McDonell. 


At  the  time  of  the  delivery  of  such  deed  to  Dunmn 
McDonald,  he  wrote  and  delivered  to  plaintiff  a writing 
in  the  words  following  : 

“Received  of  Mr.  Archibald  McDonell  lands  as 
follows : No.  5,  6 & 7,  in  the  fifth  concession,  east  half, 
No.  6 & 7,  in  the  sixth,  all  in  Mountain  ; and  also  east 
half  of  23,  in  the  first  concession  of  Charlottenburgh, 
for  the  sum  of  one  hundred  and  twenty-six  pounds,  five 
shillings;  should  he  want  the  above  property,  I should 
have  no  objection  of  giving  it  back  if  Mr.  A.  McDonell 
would  pay  me  the  above  sum  in  three  instalments,  viz., 
forty-two  pounds  one  shilling  and  eight  pence  on  the  first 
day  of  July  next,  and  interest : forty-two  pounds  one 
shilling  and  eight  pence  next  January,  and  interest : 
forty-two  pounds  one  shilling  and  eight  pence  on  the 
first  day  of  September,  1832,  all  bearing  interest  from 
this  date. 

Signed  D.  McDonald. 

Cornwall,  6th  May,  1831. 

Witness.  Signed  William  Murchison. 

That  the  plaintiff  received  such  writing  from  Duncan 
McDonald,  placing  absolute  confidence  in  him,  and 
believing  the  same  to  express  that  the  deed  was  received 
as  a security,  and  the  terms  upon  which  plaintiff  might 
redeem  his  land,  but  being  unable  to  read  or  write,  and 
having  no  legal  advice,  plaintiff  was  entirely  in  the 
hands  of  Duncan  McDonald,  and  relied  upon  his  repre- 
sentation of  the  effect  of  such  writing.  Duncan 
McDonald,  immediately  after  the  execution  of  the  con- 
veyance to  him,  caused  the  same  to  be  registered. 

That  plaintiff  was  then  in  the  possession  and  occupa- 
tion of  the  land  in  Charlottenburgh,  and  was  also  in  the 
possession  of  the  other  lands,  and  continued  in  such 
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same  until  the  year  1848,  when  Duncan  McDonald 
McDoneii  ejectment  against  plaintiff  for  the  lands  in 

Charlottenburgh,  and  having  recovered  judgment,  enter- 
ed into  possession  of  the  said  land  in  Janury,  1849, 
and  had  since  continued  in  receipt  of  the  rents  and 
profits  thereof : that  about  the  same  time  an  execution 
was  issued  against  the  lands  of  plaintiff,  at  the  suit  of 
Scotty  Tyre  ^ Co.^  and  the  same  was  placed  in  the 
hands  of  the  sheriff  of  the  , county  where  the  lands  were 
situated ; that  Duncan  McDonald  thereupon  procured 
a transfer  of  such  judgment  and  execution,  and  caused 
all  the  lands  of  the  plaintiff  both  in  Charlottenburgh 
and  Mountain  to  be  advertised  by  the  sheriff,  and  the 
same  were  exposed  to  sale  in  the  year  1851,  and  Dun- 
can McDonald  became  the  purchaser  thereof,  through 
his  agent,  one  Archibald  Macfarlane,  for  £285,  being 
the  amount  remaining  due  upon  the  execution,  the  said 
statement.  Same  time  being  well  worth  the  sum  of 

£1,200.  After  the  sale  the  sheriff  executed  a deed  to 
Macfarlane,  purporting  to  convey  to  him  the  equity  of 
redemption  of  the  plaintiff  in  the  said  lands ; and  Mac- 
farlane  afterwards  executed  a deed  purporting  to  convey 
the  same  to  Duncan  McDonald,  whose  agent  he  had  been 
, in  the  matter  of  the  purchase.  The  plaintiff  submitted 
that  by  reason  of  the  mortgage  made  by  him  to  Duncan 
McDonald,  having  been  absolute  in  form,  the  equity  of 
redemption  of  plaintiff  in  the  lands  was  not  liable  to 
seizure  and  sale  under  such  execution,  and  that  the  deed 
of  the  sheriff  was  null  and  void,  and  Duncan  McDonald 
took  nothing  thereunder.  Further,  that  the  sale  was 
irregular  and  void,  because  the  sheriff,  instead  of  offer- 
ing the  lands  to  competition  in  separate  lots,  put  the 
same  up  in  bulk,  and  for  this  reason  the  price  realized 
was  far  less  than  might  otherwise  have  been  reasonably 
obtained  therefor. 

The  plaintiff,  upon  this  statement  of  facts,  asked  the 
usual  decree  for  redemption. 
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The  defendant  Duncan  Macdonald  answered  the  hill,  1864^. 
insisting  that  upon  the  change  of  the  transactions,  and 
on  the  6th  day  of  May,  1831,  when  the  deed  of  that 
date  was  executed,  and  the  receipt  of  the  same  date 
was  signed  by  him,  the  real  transaction  between  him  and 
the  plaintiff  ceased  to  be  a loan  and  security,  and 
became  a sale  with  liberty  to  plaintiff  to  re-purchase  on 
the  terms  in  the  receipt  mentioned.  That  before  the 
Chancery  Act  was  passed,  in  the  year  1837,  the  time 
appointed  for  the  liberty  to  re-purchase  had  expired, 
and  the  legal  estate  of  defendant  in  the  lands  had 
become  discharged  from  such  liberty  to  re-purchase. 

That  the  lands,  other  than  the  lot  in  Charlottenburgh, 
were  wild  lands,  uncleared  and  unoccupied,  and  as  to 
them  he  claimed  that  he  was  protected  by  the  Statute 
of  Limitations : he  also  claimed  the  benefit  of  the 
Dormant  Equities  Act,  as  a bar  to  the  relief  prayed. 

That  even  if  the  transaction  should  be  considered  a 
mortgage  transaction,  the  same  presents  a case  in  which  statement, 
the  court  should,  in  the  discretion  given  to  it  by  the 
Chancery  Act,  refuse  to  decree  redemption,  considering 
the  great  lapse  of  time  both  before  and  since  the  pas- 
sing of  the  said  act,  the  little  value  of  the  land  at  the 
time  the  transaction  took  place,  the  sales  to  other 
parties,  and  all  the  circumstances  of  the  case. 

Amongst  the  evidence  read  at  the  hearing  were  the 
following  copies  of  entries  taken  from  the  books  of  the 
defendant  Duncan  McDonald: 

1st.  An  entry  from  his  day-book  or  blotter,  under 
date  July  20th,  1848,  as  follows  : 

Arch'd  McDonald,  Front. 


1831. 

To  Mortgage X126  6 0 

Interest,  6th  May,  1831 12  7 


126  17  7 
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1864.  June  7.  By  D.  G.  McDonald..... 7 6 2 

Aug.  4,  Murchison 4 4 

McDonald  11  10  HJ 

McDonell.  115  6 7J 

Oct.  20.  To  one  fine  comb 1 0 

Payable  1st  July,  1st  August,  1st  September. 

To  Memorial  and  Registry 15  0 

To  drawing  and  taking  affidavits...  3 6 

Memorial  and  registry  for  Dundas...  15  0 


2nd.  From  his  ledger  marked  C.  as  follows : 
ArcTid.  McDonald^  Front. 


1831. 

To  mortgage £126  5 0 

To  interest,  5th  May,  1831 12  7 


126  17  yl 

June  7.  By  Duncan  McDonald  ...  7 6 2 

By  W.  Murchison 6 4 9 J 11  10  11 J 

£115  6 7^ 


Oct.  20.  To  one  fine  comb  1 0 

Payable  1st  July,  1st  August,  1st  September. 

Memorial  and  B egistry  in  Glengarry.  15  0 

“ “ in  Dundas  ...  15  0 

1849. 

Writing  and  taking  affidavit  3 6 


u7  1 n 

March  15.  To  int.,  5th  May,  1832,  £7  0 5 ; to  33,  7 8 
9J ; to  34,  7 17  9J  : to  35,  8 6 3 : to  36,  8 
17  3 : to  37,  9 7 11  : to  38,  9 15  3 : to  39,  10 

11  111 : to  40,  11  3 9| : to  41,  11  17  3 : to  42, 

12  4 6 : to  43,  13  6 6| : to  44,  14  2 6^ : to 
45,  14  14  6:  to  46,  15  17  6^;  to  47,  16  16 

6J:  to  48,  17  16  9 £198  1 9 

By  ledger  D.,  page  24 198  1 9 

And  3rd,  from  his  ledger  marked  D.,  as  follows : 

Archibald  McDonald,  Front, 


To  ledger  C 48  £4  10  0 

1849. 

“ Interest “ 

June  17.  “ Cash  for  sheriff  for  dispossessing “ 2 10  0 

April  28.  “ Ledger  C 70  4 

“ “ 143  198  1 9 

1852. 

June  25.  “ Cash  paid  Com’r.  15s. ; expenses,  5s., 

April  28th,  »48 1 0 0 
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1853.  1864. 

Jan*y.  6 “ To  costs  paid  Sandfield,  £36  12s.  9d. ; 

costs  about 80s.  McDonald 

“ “ “ Deed  and  Registry.  5 9 0 McDonell. 


The  other  evidence  in  the  case  bearing  upon  the 
points  involved  appear  sufficiently  in  the  judgment  of 
the  court. 

The  cause  came  on  to  be  heard  in  the  court  below, 
before  his  honour  V.  C.  Spragge,  who  pronounced  a 
decree  in  favour  of  the  plaintiff,  declaring  him  entitled 
to  redeem,  and  directing  the  accounts  consequential 
thereon  to  be  taken  before  the  master  at  Cornwall. 
His  honour,  after  stating  the  facts  to  the  effect  as  above 
set  forth,  saying,  ‘^The  first  question  is,  whether  this 
transaction  was  one  of  mortgage  or  was  a sale  of  lands, 
with  right  of  re-purchase.  I think  it  was  a mortgage. 
The  great  disproportion  between  the  value  of  the  land 
and  the  amount  of  the  debt  is  one  evidence  of  this,  a 
circumstance  alluded  to  by  Lord  Nottingham^  in  Thorn- 
horough  v.  Baker^  (a)  thus  : ‘ If  the  purchase  money 
had  not  been  near  the  value  of  the  land,  that  and  such 
like  circumstances  might  have  made  it  a mortgage.’  ” 

The  half  lot  in  Charlottenburgh  was  the  plaintiff’s 
farm,  which  he  then  lived  upon  and  cultivated,  and  was 
worth  at  that  time  at  least  X500.  If  this  was  a pur- 
chase, the  plaintiff  agreed  not  only  to  sell  his  farm  at  a 
quarter  of  its  value,  but  to  throw  in  some  900  acres 
besides.  Again,  there  is  no  evidence  of  a sale,  or  of 
any  treaty  about  one ; what  evidence  there  is  of  what 
passed  is  that  of  Murchison,  ^>ne  of  the  sureties,  who 
says  that  Duncan  offered  to  take  the  land  as  a security 
for  the  debt.  Then  there  was  a continued  possession  by 
the  plaintiff,  and  that  not  only  for  the  time  agreed  upon 
for  re-payment  but  up  to  1848.  There  are  also  the 
entries  in  Duncan's  books,  charging  the  plaintiff  with 
interest  on  the  money,  to  secure  which  the  conveyance 
was  made. 


(a)  3 Swan.  631. 
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The  contemporaneous  paper  has  apeculiar  phraseology, 
but  does  not  import  a sale  any  more  than  a mere  security. 
It  was  drawn  by  Duncan  McDonald^  a shrewd  man  of 
business,  and  taken  by  the  plaintiff,  an  illiterate  man, 
not  of  business  habits.  At  most  it  is  ambiguous,  and  it 
is  not  open  to  the  man  who  drew  it  to  place  upon  it  a 
construction  in  his  favour,  when  it  may  bear  another 
construction,  and  which,  too,  is  favoured  by  the  surround- 
ing circumstances. 


I do  not  think  these  circumstances  are  outweighed  by 
the  fact  of  less  land  being  conveyed  to  Duncan  than 
had  been  conveyed  to  the  sureties;  no  explanation  is 
given. of  it.  It  may  have  been  because  a note  for  £67 
held  by  one  of  the  sureties  was  given  to  Duncan  on 
account  of  the  debt. 

In  1849  the  plaintiff  was  evicted  from  the  Charlotten- 
burg  farm,  by  ejectment,  and  in  August,  1850,  that  and 
the  other  lands  conveyed  were  sold  at  sheriff’s  sale, 
upon  an  execution  by  another  creditor  of  the  plaintiff, 
and  purchased  by  Duncan^  avowedly  as  the  agent  of  one 
Macfarlane,  to  whom  a deed  was  made  by  the  sheriff, 
and  who  shortly  afterwads  conveyed  to  Duncan,  The 
defendants  Clarke^  Blacky  ^^99^  Hyndeman^  are 
purchasers  from  Duncan  of  different  parcels  of  land  in  the 
township  of  Mountain.  The  defendants  set  up  the  11th 
section  of  the  Chancery  Act  of  1837,  but  I see  nothing 
in  the  circumstances  of  the  case,  or  the  dealings  of  the 
parties  between  1831  and  1837  to  take  the  case  out  of  the 
ordinary  law  of  mortgagor  and  mortgagee.  The  Dor- 
mant Equities  Act  is  also  invoked,  but  cases  of  mort- 
gage are  not,  I apprehend,  within  the  act ; and  this,  in 
my  opinion,  was  a mere  case  of  mortgage.  I do  not 
think  the  sheriff’s  sale  has  altered  the  position  of  the 
parties.  An  apprehension  was  confessedly  entertained 
that  the  plaintiff  would  at  some  time  assert  his  right  to 
redeem  in  this  court;  he  had  never  abandoned,  but 
always  claimed  it;  and  shortly  before  the  recovery  of  pos- 
session in  ejectment  a sum  of  money  was  tendered  by 


ERROR  AND  APPEAL  REPORTS. 


401 


the  plaintiff’s  son  to  Duncan  in  payment  of  the  debt  1864. 
and  interest.  The  sheriff’s  sale  was  brought  about  in 

° . . McDonald 

order  to  extinguish  the  equity  claimed  by  the  plaintiff ; 
and  the  purchase,  though  in  the  name  of  Macfarlane^ 
was  only  a mode  of  vesting  the  estate  absolutely,  and 
free  from  this  claim,  in  Duncan  McDonald.  I think 
the  evidence  shews  all  this ; but  even  if  it  were  not  so, 
the  lands  came  again  into  the  hands  of  Duncan,  and  if 
redeemable  before  the  sheriff’s  sale,  would  be  so  after- 
wards. The  only  difference  that  the  sale  could  make 
would  be,  I think,  in  the  terms  upon  which  redemp- 
tion ought  to  be  decreed. 

It  is  urged  that  the  right  to  redeem  is  barred  as  to 
the  lands  in  Mountain  by  the  Statute  of  Limitations. 

These  lands  were  in  a wild  state  until  after  their  sale  by 
Duncan  McDonald  to  the  other  defendants ; there 
was,  so  far  as  appears,  no  actual  possession,  and  posses- 
sion therefore  will  be  deemed  to  be  in  the  person  having  judgment, 
title.  A mortgagee  has  a right  to  obtain  possession,  but 
until  obtained  I should  think  it  would  be  presumed  to 
remain  in  the  mortgagor,  as  in  fact  it  ordinarily  does ; 
and  as  it  is  generally  the  desire  and  the  interest  of  the 
mortgagee  that  it  should.  I think,  therefore,  that  I can- 
not take  the  plaintiff  to  have  been  out  of  possession  of 
these  lands  so  as  to  be  barred  by  the  statute. 

In  regard  to  Olarhe,  BlacTc,  Beggs  and  Hyndeman, 

I think  the  evidence  is  not  such  as  to  affect  them,  or 
any  of  them,  with  notice,  but  Duncan  McDonald  having 
sold  to  them  without  notice  of  the  plaintiff’s  equity  to 
redeem,  would  be  bound  to  account  to  him  for  the  value 
of  the  lands,  or  as  is  prayed  in  this  case,  for  the  purchase 
money  received  by  him  from  the  purchasers. 

I cannot  but  feel  that  the  plaintiff’s  claim  to  redeem 
these  lands  is  of  very  old  date ; and  I have  a great 
reluctance  to  give  effect  to  stale  demands,  but  there  has 
been  in  this  case  no  abandonment,  no  acquiescence,  no 
52  VOL.  II. 
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dealing  to  affect  the  plaintiff’s  equity,  only  lapse  of  time, 
and  that  not  of  sufficient  length  to  bar  the  right ; and 
it  was  always,  after  1837,  in  the  power  of  Duncan  Mc- 
Donald to  foreclose  if  disposed  to  admit  the  equity. 

The  decree  must  he  to  redeem,  but,  under  the  circum- 
stances, Duncan  McDonald  should  be  allowed  to  apply 
the  rents  and  profits,  or  occupation  rents  of  the  Char- 
lottenburgh  farm,  in  the  first  place,  to  pay  off  all  arrears 
of  interest,  not  confining  him  to  six  years  ; and  as  was 
directed  in  B alien  v.  Renwick^  {a)  upon  re-hearing,  he 
should  be  allowed  for  all  improvements,  and  should 
he  charged  only  for  occupation  rent  or  such  rents 
and  profits  as  he  received,  not  for  what  he  might 
have  received;  and  I do  not  think  it  a case  in 
which  the  account  should  be  taken  against  him  with 
rests,  and  he  should  also  he  allowed  the  amount  for 
which  the  lands  were  sold  at  sheriff’s  sale,  with  interest. 
As  to  costs,  he  should  pay  all  the  costs  but  those  of  an 
ordinary  redemption  suit,  and  those  costs  should  not  be 
excepted  if  the  amount  tendered  in  1848  was  the  whole 
amount  then  due.  The  plaintiff  must  pay  Clarke^  Blacky 
Beggs  and  Byndeman  their  costs,  and  have  them  over 
against  Duncan  McDonald ; the  costs  of  Allan  McDon- 
ald to  be  as  is  usual  in  the  case  of  a subsequent  incum- 
brancer. 

From  the  decree  then  pronounced  the  defendant 
appealed,  and  on  the  appeal  coming  on  for  argument, 

Mr.  Blake  (Mr.  Wells  with  him)  for  the  appellant. 

Before  the  passing  of  the  Chancery  Act,  a creditor, 
when  arranging  with  his  debtor,  would  have  been  much 
more  likely  to  take  a deed  with  a right  of  re-purchase 
than  a mortgage  ; the  absence  of  any  equitable  jurisdic- 
tion in  which  a mortgagee  could  enforce  his  rights, 
causing  such  difficulties  in  the  way  of  his  realizing  any 
security  he  might  hold,  as  to  render  it  peculiarly  desir- 
able that  he  should  place  himself  in  as  secure  a position 


{a)  9 Gr.  202, 
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as  possible.  At  all  events  no  one  can  doubt  that  if  1864. 
a creditor  did  accept  a mortgage,  he  would,  at  the  same 
time,  insist  on  the  debtor  giving  a covenant  securing  the 
payment  of  the  amount  intended  to  be  secured;  here  no 
covenant  was  given.  At  the  same  time  mortgagors  were 
in  no  better  position  ; they  could  not  redeem ; their  only 
course  was,  in  the  event  of  ejectment  being  brought,  to 
stay  proceedings  by  payment  of  the  amount  appearing 
due ; if  the  mortgagee  obtained  possession  of  the  pro- 
perty there  was  no  remedy  for  the  mortgagor.  The 
sale,  with  a right  of  re-purchase,  was  perfectly  fair, 
the  only  injury  to  the  debtor  was  that  it  bound  him 
to  punctuality  in  his  payments.  The  words  of  the 
Chancery  Act,  section  11,  recognise  these  disadvantages 
to  the  fullest  extent,  and  the  principle  now  contended 
for  was  acted  upon  by  this  court  in  Simpson  v. 
Smyth,  {a)  He  also  contended  that  the  disproportion 
in  the  value  of  the  lands  and  the  amount  Hue  was  not 
such  as  to  raise  a presumption  in  favour  of  the  claim  set 
up  by  the  respondent ; true,  the  lands  were  much 
more  valuable  than  the  price  agreed  to  be  paid ; but  that 
may  easily  be  accounted  for  by  the  fact  that  the  vendor 
had  the  right  of  re-purchase. 


He  relied,  also,  upon  the  great  lapse  of  time  (nearly 
thirty  years)  from  the  giving  of  the  deed  until  the  filing 
of  the  bill  as  evidencing  a knowledge  on  the  part  of  the 
vendor  that  he  had  no  right  to  the  property  after  the 
expiration  of  the  time  allowed  for  re-purchasing  the 
premises. 

If,  however,  the  court  should  be  of  opinion  that  this 
transaction  was  one  of  mortgage,  and  not  a sale,  and 
that  the  eleventh  section  of  the  Chancery  Act  is  appli- 
cable, then  the  sheriff’s  sale  is  a strong  reason  why,  in 
its  discretion,  the  court  should  refuse  relief ; referring  to 
Stanton  v.  McKinlay.  [h)  He  relied,  also,  on  the 
Dormant  Equities  Act,  and  the  Statute  of  Limitations, 
as  furnishing  a complete  bar  to  the  claim  set  up  in 
this  bill. 


(a)  Ante  vol.  i,  p.  1. 


(6)  Ante  vol.  i,  p.  266, 
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A reference  to  any  registry  office  in  the  country  will 
shew  that  before  the  passing  of  the  Chancery  Act 
mortgages  were  of  just  as  frequent  occurrence  as  they 
have  been  since.  Sales  with  the  right  of  re-purchase 
were  almost  unknown  in  practice,  at  all  events,  they  were 
quite  as  little  resorted  to  then  by  creditors  as  they  have 
been  since  the  act.  The  statute,  7 Geo.  IL,  under 
which  alone  it  is  said  the  mortgagor  could  obtain  relief, 
applies  only  to  cases  where  there  is  no  dispute  as  to  the 
fact  of  mortgage,  and  the  defendant’s  right  to  redeem, 
or  as  to  the  amount  mentioned  in  the  mortgage  deed 
being  the  whole  debt  secured. 

The  entries  taken  from  the  books  of  the  appellant,  he 
contended,  were  of  themselves  sufficient  to  establish  the 
right  to  redeem,  even  in  the  absence  of  any  written 
memorandum  or  agreement ; but  with  the  writing  set 
forth  in  the  bill,  they  are  conclusive  proofs  that  the 
original  transaction  between  the  parties  was  one  of 
mortgage,  and  not  a sale  with  the  right  of  re-purchase. 
In  those  entries  it  is  called  “ mortgage,”  .and  interest  is 
charged  up  to  1848-9,  and  certain  small  credits  are 
given  on  account. 

' At  to  the  evidence  of  value,  it  was  shewn  to  be  at 
least  four  times  that  of  the  sum  secured,  even  if  the 
note  given  by  Murchison  to  McDonald  were  excluded. 
Besides  that,  a sale  with  a right  of  re-purchase  has 
always  been  regarded  with  suspicion.  Bulwer  v. 
Astley.  (<x)  It  is  not  shown  here  that  there  was  any 
treaty  whatever  for  a sale,  neither  was  there  any  discus- 
sion as  to  price. 

Another  ground,  sufficient  of  itself  to  warrant  the 
court  in  granting  the  relief,  was  the  fact  that  no  profes- 


McDonalcJ 


the  respondents, 


V. 


McDonell. 


(a)  1 Phill.  422. 
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sional  adviser  intervened  between  the  parties;  the 
papers  were  prepared  by  the  mortgagee  himself,  who  is 
shewn  to  be  an  intelligent  man  of  business,  whilst,  on 
the  other  hand,  the  mortgagor  was  illiterate,  unable  to 
either  read  or  write. 


1864. 


The  title  under  the  sale  by  the  sheriff  was  not  set  up 
by  the  answer,  but  if  it  had,  the  fact  that  there  was  not 
any  proviso  for  redemption  contained  in  the  deed  ren- 
dered the  interest  of  the  debtor  unsaleable,  as  was  deter- 
mined by  the  Court  of  Chancery  in  McQahe  v.  Thomp- 
son; and  this  sale  is  of  itself  strong  proof  as  to  what 
was  the  interest  conveyed,  for  it  is  in  evidence  that  the 
sale  was  brought  about  by  the  appellant  himself,  for  the 
avowed  purpose  of  strengthening  his  own  title,  and 
barring  any  rights  still  remaining  in  the  respondent, 
this,  of  itself,  ought  to  be  sufficient  to  establish  the  fact 
alleged  by  the  bill  that  the  original  transaction  was  one 
of  mortgage ; had  it  been  as  alleged  by  the  answer  a 
sale  with  right  of  re-purchase  there  would  not  in  fact 
have  been  any  interest  to  sell,  the  time  limited  by  the 
memorandum  signed  by  the  appellant  having  expired 
long  before  the  time  of  the  sale. 


Mr.  Blahcj  in  reply. 

Scott  V.  Seholey,  {a)  Doe  McLean  v.  Fish^  {h)  Doe 
Boffey  V.  Harrow^  [c)  Brown  v.  Notley^  [d ) Parry  v. 
Deere,  (e)  Princjle  v.  Allan,  (/)  Howell  v.  Price,  {g) 
King  v.  King,  (h)  were  also  referred  to  by  counsel. 

McLean,  Ex-C.  J.,  President,  thought  that  for 
the  reasons  stated  in  the  judgment  in  the  court  below  the 
decree  ought  to  be  affirmed,  and  this  appeal  dismissed 
with  costs. 


Draper,  C.  J. — I have  not  been  able  to  bring  myself 


(a)  8 East,  671. 

(c)  3 Ad,  & Ell.  67. 
(e)  5 A.  &.651. 

(g)  1 P.  W.  294. 


(b)  5 U.  C.  Q.  B.  95. 

(d)  3 Exch.  219. 

(/}  18  U.  C.  Q.  B.  575. 
(h)  3 P.  W.  358. 
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McDonald 


V. 

McDonell. 


Judgment. 


to  the  conclusion  that  in  the  intention  and  contemplation 
of  either  the  plaintiff  or  defendant  the  transaction  of 
the  6th  of  May,  1831,  was  a mortgage.  The  marked 
difference  between  the  transaction  of  the  preceding  year 
and  the  one  now  in  question  influences  my  mind 
strongly  on  this  point,  and  as  to  the  evidence  I can- 
not rest  with  any  degree  of  confidence  on  the  recollection 
of  witnesses  as  to  transactions  which  happened  thirty 
years  before  they  gave  their  evidence,  and  whose  interest 
in  the  transaction  ceased  at  that  time : I allude  to  Rose 
and  Murchison^  the  only  two  persons  except  the  plaintiff 
himself  who  give  any  account  of  what  preceded  and 
accompanied  the  execution  of  the  deed  and  agreement 
of  May,  1831.  I must  rely  mainly  on  wdiat  is  written 
of  the  facts. 

In  April,  1830,  the  plaintiff  made  an  absolute  convey- 
ance to  Rose  and  Murchison,  to  indemnify  them 
for  having  become  his  sureties  to  the  defendant,  and 
he  took  back  a bond  expressly  conditioned  for  a recon- 
veyance, when  they  should  be  freed  from  liability,  or 
re-paid  if  they  had  to  advance  money  for  him.  But  in 
this  transaction  he  conveys  absolutely,  and  takes  back  a 
writing  by  which  defendant  says,  ‘^should  he”  (the 
plaintiff)  want  the  above  property,  I have  no  objection 
of  giving  it  back  if  Mr.  A.  McRonelV  (the  plaintiff) 
“would  pay  me  the  above  sum”  (£126  5s.  Od.)  “in 
three  instalments.”  The  phraseology  is,  as  has  been 
well  remarked,  peculiar,  but  contrasted  with  the  language 
of  the  bond  taken  from  Rose  and  Murchison  that  they 
“will  re-convey  ” to  plaintiff  “his  heirs  and  assigns  for 
ever”  the  two  thousand  acres  of  land  specified,  it 
leads  strongly  to  the  inference  that  in  the  latter  transac- 
tion a re-sale  was  contemplated. 

In  Thornhorough  v.  Baker,  the  case  of  St.  John 
V.  Wareham  is  cited,  in  which  the  defendant,  for  £3,000, 
conveyed  the  land  to  Sir  R.  Crrohham  and  his  heirs.  He 
made  a lease  to  Wareham,  rendering  to  him  and  his 
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heirs  <£230  per  annum,  and  the  lease  was  for  seven  1864. 
years,  with  nomine  poense  distress  and  clause  of  re-entry, 
and  a proviso  that  if  Wareham  and  his  heirs  should, 
within  seven  years,  be  desirous  to  re-purchase,  and 
signify  the  same  to  Sir  R.  G-rohJiam,  his  heirs  and 
assigns,  and  pay  them  £3,000,  then  he  and  they  to 
' assure  to  Wareham.  The  court  decreed  the  money  to 
the  heir  of  Sir  R.  Grohham^  and  not  to  the  plaintiff,  his 
executor,  and  justly,  for  this  was  not  the  case  of  a 
mortgage,  but  of  an  absolute  purchase,  for  the  proviso 
could  not  turn  it  to  a mortgage,  but  was  a mere 
collateral  agreement  for  which  there  was  no  remedy  in 
equity.’’  But  Lord  Nottingham  adds,  if  the  purchase 
money  had  not  been  near  the  value  of  the  land,  that  and 
such  like  circumstances  might  have  made  it  a mortgage.” 

There  is  a great  resemblance  between  the  facts  of  the 
present  case,  and  those  of  St.  John  v.  Wareham.,  and 
the  application  of  it  as  governing  this  case  must  depend 
on  the  existence  of  those  facts  which  might  make  an  judgment, 
agreement  (the  language  of  which  imports  a re-purchase) 
a mortgage  only.  In  considering  these,  it  must  be 
borne  in  mind  that  to  secure  the  sureties  in  1830,  the 
plaintiff  conveyed  three  hundred  acres  in  Charlotten- 
burg,  four  hundred  acres  in  Kenyon,  and  thirteen 
hundred  acres  in  Mountain,  while  to  the  defendant  he 
conveyed  one  hundred  acres  in  Charlottenburg,  and  nine 
hundred  in  Mountain,  and  according  to  the  first  arrange- 
ment defendant  was  to  be  paid  £121  5s.  lOd.,  with 
interest,  by  three  instalments,  the  last  of  which  fell  due  on 
the  1st  of  April,  1831,  while,  by  the  second,  the  defendant 
agreed  to  receive  £126  5s.  Od.,  with  interest,  by  three 
instalments,  the  last  of  which  fell  due  on  1st  September, 

1832,  thus  extending  the  credit  for  seventeen  months. 

There  are  but  two  circumstances  which  appear  to  me 
of  importance  enough  to  require  examination,  for  if  they 
are  not  of  sufficient  weight  to  make  this  a mortgage 
rather  than  an  agreement  for  re-purchase,  1 see  no 
other.  The  first  is  the  value  of  the  land  as  compared 
with  the  sum  that  was  due  to  defendant ; the  second,  the 
entries  made  in  the  defendant’s  own  books. 
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McDonald 


McDonell. 


J udgment. 


As  to  the  first,  there  are  some  considerations,  though 
not  forming  part  of  the  evidence,  which  I cannot  over- 
look or  reject.  There  was  but  little  money  in  circulation 
in  1831,  we  had  but  one  bank  of  issue  in  Upper  Canada; 
land,  speaking  generally,  was  not  saleable  except  on  credit, 
and  that  extending  over  years,  and  people  in  mercan- 
tile business  would  not  willingly  tie  up  their  capital  in 
land,  and  therefore  if  compelled  to  do  so  drove  as  good 
a bargain  as  they  could.  The  great  influx  of  emigration 
was  only  then  beginning,  and  for  a long  time  it  did  not 
consist  of  a class  who  were  purchasers  of  land.  Now 
not  a single  witness  speaks  of  the  value  of  this  land  in 
1831.  There  is  but  one,  John  Rose,  who  goes  back  as 
far  as  1839,  at  which  date  he  values  the  hundred  acres 
in  Charlottenburg  at  <£500,  and  this  value  he  arrives  at 
from  the  fact  that  a similar  quantity  of  land  near  this 
sold  in  1839  for  £400,  and  he  thinks  this  worth  £100 
more  ; what  the  terms  of  that  sale  were  as  to  credit  we 
do  not  know:  but  his  co-surety  Murchison  says  ‘Hhe 
plaintiff’s  lot  in  Charlottenburg”  (the  100  acres  in 
question  I suppose)  “is  now  worth  from  £500  to  £600 ; 
I would  give  that  for  it.”  That  is  in  the  latter  part  of 
1860  or  in  1861 ; other  witnesses  rate  the  present  value 
far  higher,  it  is  true,  but  no  one  but  Rose  goes  farther 
back  than  1849  : I cannot  treat  this  as  sufficient  testi- 
mony of  disproportion  between  the  value  of  this  land  in 
1831  and  the  price  paid  by  defendant,  under  the 
circumstances,  to  make  this  a mortgage.  As  to  the 
lands  in  Mountain  they  do  not  appear  to  have  been 
estimated  at  a higher  value  than  the  wild  land  tax 
accruing  on  them.  The  evidence  of  the  treasurer  of  the 
district  renders  further  remarks  unnecessary  upon 
them.* 


The  entries  in  the  defendant’s  own  books  present  a 
more  doubtful  question  : not  one  of  them  appears  to 
have  been  made  before  July,  1848.  It  seems  to  have 

* This  witness  stated  that  at  the  sales  in  1830  and  1831  frequently 
the  whole  lot  was  sold  for  the  taxes — £S  5s.  Od.  on  each  200  acres — 
seldom  only  half  the  lot,  and  that  a large  portion  never  was  redeemed. 
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been  in  that  year  that  the  defendant  brought  ejectment  1864. 
to  obtain  possession  of  this  land,  and  heard  for  the  first 
time  a suggestion  that  there  was  an  outstanding  equity 
of  redemption  which  would  defeat  his  legal  estate  in  the 
premises,  and  it  was  after  the  trial  of  that  ejectment 
that  the  plaintilF  first  took  a step  which  indicated  that 
he  was  asserting  the  rights  of  a mortgagor.  The  defend- 
ant had  previously,  as  one  witness  expressly  states,  ‘‘  in- 
sisted that  he  had  a perfect  title.’'  When  he  became 
impressed  with  the  idea  that  the  transaction  of  1831 
was — though  never  so  intended  or  understood  by  him — 
a mortgage,  and  that  the  plaintifi*  had  a valid  right  of 
redemption,  it  was  a natural  step  for  him  to  make  out  a 
statement  of  his  claims  as  a holder  of  a mortgage,  but  it 
would,  I think,  be  highly  inequitable  to  hold  that  his  thus 
acting  under  such  an  impression  could  be  treated  as  a 
voluntary  recognition  of  the  right  to  redeem : it  would  be 
monstrous  to  say  it  could  change  the  original  character 
of  the  transaction  if  it  were  not  at  first  a mortgage,  judgment. 
Even  then,  so  far  from  yielding  to  the  plaintiff ’s  alleged 
right,  he  consulted  with  his  solicitor  as  to  how  it  might  be 
extinguished,  and  under  an  erroneous  idea  conveyed  to 
him  of  the  operation  of  the  then  recent  statute  12  Victoria, 
chapter  73,  § 1,  he  purchased  the  right  which  Macfarlane 
had  acquired  under  a sheriff’s  sale  on  an  execution 
against  the  real  estate  of  the  plaintiff,  being,  I think, 
beyond  all  possible  question  under  the  belief  that  he 
thereby  united  this  equity  of  redemption  to  the  legal 
estate  which  he  already  had. 

So  far  as  these  two  grounds  are  concerned  they  are, 
in  my  judgment,  insufficient  to  deprive  this  writing  of 
the  character  of  an  agreement  on  the  defendant’s  part  to 
re-sell  to  the  plaintiff,  and  opposed  to  them  is  the  ab- 
sence of  any  covenant  on  the  plaintiff’s  part  to  pay,  or 
any  rem,edy  for  the  defendant  to  get  back  his  money 
if  he  desired,  while  he  had  none  of  the  advantages 
which  a mortgage  usually  gives,  except  the  power  of 
entry,  and  the  then  useless  power  to  foreclose. 

53  VOL.  II. 
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But  the  bill  charges  that  defendant  “ is  an  uncom- 
monly shrewd  man  of  business.”  I should  not  have  deemed 
this  allegation  worthy  of  notice,  if  I had  not  found  it 
alluded  to  in  the  judgment  in  connexion  with  the  state- 
ment that  the  agreement  of  May,  1831,  was  written  by 
him.  The  only  evidence  on  the  subject  is  that  given  by 
the  Hon.  J.  Sandfield  Macdonald,  who,  speaking  of  the 
defendant,  says,  he  is  a shrewd  man  and  has  had  much 
experience.”  This  expression  is  treated  as  reflecting 
back  upon  a transaction  about  thirty  years  old,  and  as 
casting  a cloud  upon  the  defendant’s  share  in  it,  as  the 
plaintiff  was  and  is  confessedly  an  illiterate  man.  Ex- 
cept these  few  words  there  is  nothing  in  the  evidence 
bearing  on  the  defendant’s  shrewdness.  But  how  is  it 
displayed  in  this  transaction  ? Is  it  in  designing  to 
draw  an  instrument  by  which  he  simply  agreed  to  re-sell 
land  just  conveyed  to  him,  on  being  paid  the  price 
named  within  a fixed  time,  and  instead  thereof  writing 
that  which  the  Court  of  Chancery  have  held  to  be  a 
mortgage  ? It  is  not  I presume  questioned  that  the  de- 
fendant intended  only  to  bind  himself  to  a re-sale,  and 
not  to  convert  the  deed  he  had  into  a mortgage.  Now 
if  the  parties  had  changed  places,  and  it  was  the  defend- 
ant who  sought  to  redeem,  founding  his  claim  on  the 
latent  meaning  of  the  writing,  there  would  have  been 
ground  for  thinking  it  the  act  of  an  “ uncommonly 
shrewd  man,”  w^hich  if  such  had  been  the  case,  might 
have  been  rendered  justly  into  the  words,  a designing 
knave,”  but  all  that  the  defendant’s  shrewdness  has 
effected,  as  the  case  stands,  is  to  enable  the  plaintiff  to 
set  up  a claim  which  I firmly  believe  never  entered  the 
mind  of  either  plaintiff  or  defendant  when  the  deed  and 
writing  passed  between  them,  and  which  but  for  the 
judgment  appealed  against,  I should  on  this  evidence 
have  unhesitatingly  said  had  no  existence. 


Then  an  argument  in  support  of  the  contention 
that  a mortgage  was  created,  is  built  upon  the  fact  that 
the  plaintiff  was  left  in  unmolested  occupation  of  the 


ERROR  AND  APPEAL  REPORTS. 


411 


land  from  May,  1831,  until  the  ejectment  was  brought 
in  1848,  during  all  which  time  defendant  did  nothing, 
neither  demanding  principal  nor  interest,  nor  rent  nor 
possession.  What  was  the  plaintiff  about  all  this  time  ? 
He  neither  paid  nor  offered  to  pay  any  thing  ; but  if  he 
could  have  held  on  three  years  or  so  longer  on  the  same 
footing,  the  Statute  of  Limitations  which  was  running  in 
his  favour  would  have  barred  the  defendant’s  recovery. 
It  may  be  said  that  as  mortgagor  he  might  well  remain  in 
possession,  but  not  as  vendor.  True  as  regards  a mort- 
gage drawn  in  the  usual  form,  entitling  the  mortgagor 
to  hold  until  default,  but  there  is  nothing  in  this  writing 
to  entitle  him  to  an  hour’s  possession  in  one  character 
more  than  the  other,  and  in  either  the  Statute  of  Limi- 
tations would  begin  to  run  in  his  favour  on  the  same 
day:  whether  as  purchaser  or  mortgagee  the  defendant 
had  the  right  to  immediate  possession  under  the  deed, 
and  the  writing  did  not  qualify  or  limit  that  right. 


1864. 


Judgment. 

It  is  no  part  of  the  plaintiff’s  case  that  the  writing 
does  not  contain  what  the  parties  intended.  The  con- 
tention is  that  as  it  stands  it  constitutes  a mortgage. 

In  my  opinion,  reading  it  alone,  it  is  plainly  an  agree- 
ment for  sale,  and  I do  not  think  that  there  are  circum- 
stances shewn  sufficient  to  convert  it  into  a mort£:a2:e. 

O o 


But  even  if  I arrived  at  the  conclusion  that  this  was  a 
mortgage  I should  not  look  upon  this  as  a proper  case 
for  decreeing  redemption.  I look  upon  the  lapse  of  time 
as  a strong  reason  in  the  defendant’s  favour.  The  estate 
became  absolute  in  law  on  the  1st  September,  1832,  the 
defendant  got  possession  in  1848  or  1849.  Tlie  plain- 
tiff’s equity  of  redemption  was  sold,  or  rather  was  sup- 
posed to  have  been  sold,  under  iiji.fa.  against  lands  in 
1850,  and  this  suit  to  redeem  is  not  begun  until  April, 
I860  ; moreover,  but  for  the  peculiar  manner  in  which 
the  equity  of  redemption  is  created,  I presume  the 
sheriff’s  sale  would  have  passed  it: — I mean  if  it  had 
been  created  by  an  ordinary  mortgage,  and  then  if  the 
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1864.  defendant  had  acquired  it,  and  as  a consequence  of  his 
being  the  mortgagee,  if  instead  of  the  equity  of  redemp- 
McDoneiL  being  merged  by  its  vesting  in  the  owner  of  the 
legal  estate,  it  revived  in  favour  of  the  plaintiff,  I 
should  not  the  less  think  this  under  all  the  circumstances 
a case  falling  within  the  11th  section  of  the  Chancery 
Act,  and  as  one  in  which  a redemption  should  not  be 
decreed. 

But  even  if  the  decree  as  to  redemption  can  be  other- 
wise supported  I cannot  concur  in  what  is  said  as  to  the 
land  in  Mountain. 

Whether  the  deed  of  6th  May,  1831,  be  an  absolute 
conveyance  or  a conveyance  by  way  of  mortgage  it 
passed  the  legal  estate  in  the  900  acres  in  Mountain. 
These  lands  were  then,  and  for  many  years  afterwards, 
unoccupied  and  in  a state  of  nature.  I have  hitherto 
Judgment,  supposod  that  the  legal  title  draws  to  it  in  contemplation 
of  law  the  possession — if  in  fact  the  lands  be  unoccupied 
— and  that  it  was  on  this  ground  that  the  party  having 
the  legal  title  could  maintain  trespass,  though  in  actual 
fact  he  did  not  occupy  them,  and  they  were  wholly  un- 
cultivated and  unimproved. 

I concede  that  if  the  plaintiff,  as  mortgagor,  had  con- 
tinued in  actual  possession  of  these  lands,  no  inference 
could  have  arisen  from  the  defendant’s  having  the  legal 
estate  that  he  was  in  possession  also.  On  the  contrary, 
if  by  the  terms  of  the  mortgage  the  mortgagor  had  a 
right  to  remain  and  did  remain  in  possession,  the  mort- 
gagee could  not  lawfully  enter  on  him,  and  if  without 
any  such  right  the  mortgagor  continued  in  actual  pos- 
session, doing  nothing  which  amounted  in  law  to  a 
recognition  of  the  mortgagee’s  title,  the  lapse  of  twenty 
years  would  bar  the  mortgagee’s  right  of  entry.  But  I 
cannot  agree  that  where  the  mortgaged  lands  are  wholly 
vacant  both  before  and  after  the  mortgage,  the  mortga- 
gee loses  his  right  of  entry  because  for  twenty  years 
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after  he  acquired  the  legal  estate  he  did  not  enter  into 
actual  possession  or  exercise  any  acts  of  ownership  on 
the  land.  So  long  as  he  has  the  legal  estate  and  no  other 
person  enters  or  exercises  acts  of  ownership  on  the 
land,  the  possession  in  the  eye  of  the  law  is  with  the 
title,  and  though  such  title  was  originally  acquired  by 
an  unequivocal  mortgage  which  became  absolute  at  law 
by  the  mortgagor’s  default ; though  the  lapse  of  twenty 
years  from  the  date  of  such  default  would  extinguish 
the  right  to  redeem,  (no  change  having  taken  place  and 
nothing  having  been  done  in  the  interval  by  any  one,) 
it  could  not  affect  the  mortgagee’s  right  as  absolute 
owner. 


1864. 

McDonald 


T. 

McDonell. 


On»the  whole  I think  this  bill  should  have  been  dis- 
missed with  costs,  and  I therefore  think  the  decree 
should  be  reversed. 

Vankoughnet,  0. — Thought  the  decree  of  the  court  Judgment, 
below  right.  If  what  is  shewn  to  have  taken  place  in 
this  case  had  all  occurred  since  1837,  no  doubt  could 
have  been  entertained  by  any  one  as  to  the  right  of  the 
mortgagor  to  succeed.  Had  the  mortgagee  here  taken 
possession  of  the  property,  and  used  it  as  his  own,  it  would 
have  been  different : but  he  allowed  every  thing  to  remain 
as  before  until  1848-9,  at  which  time  a court  of  equity 
had  been  in  existence  twelve  or  thirteen  years,  during 
all  which  time  it  was  open  to  him  to  have  foreclosed  the 
rights  of  the  mortgagor  had  he  chosen  to  admit  his 
right  to  redeem.  Under  all  the  circumstances  his  lord- 
ship  thought  the  decree  ought  to  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

^Richards,  C.  J.,  agreed  in  the  views  expressed  by 
his  Lordship  the  Chief  Justice  of  the  Queen’s  Bench, 
that  the  appeal  should  be  allowed,  and  the  bill  in  the 
court  below  dismissed  with  costs. 

Esten,  V.  C. — I am  satisfied  that  this  was  a mort- 
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1864.  gage,  and  that  the  decree  of  the  court  below  was  right 
and  ought  to  be  affirmed,  so  far  as  it  declared  it  to  be 
so.  Supposing  it  to  be  a mortgage  the  Statute  of  Limi- 
tations has  no  application,  for  the  appellant  did  not  take 
possession  of  the  lot  in  Charlottenburg  until  1849,  and 
of  the  lands  in  Mountain  he  did  not  take  possession  at 
all.  No  case  whatever  is  shewn  under  the  Chancery 
Act,  in  fact  nothing  has  occurred  in  this  case  but  what 
might  probably  have  occurred  had  a Court  of  Chancery 
always  existed,  and  what  might  reasonably  occur  in 
England.  The  mortgagee  has  sold  some  of  the  Moun- 
tain lands ; this  should  have  no  effect  as  to  redemption  of 
the  remainder,  and  should  not  prevent  him  from  being 
accountable  for  the  proceeds  of  the  lands  sold,  sold,  too, 
long  after  the  establishment  of  the  court.  Of  the  lot  in 
Charlottenburg  the  mortgagee  took  possession  in  4849, 
by  means  of  an  action  of  ejectment.  This  circumstance 
occurs  every  day  every  where,  and  the  mortgagee  is  of 
Judgment,  course  accountable  for  the  rents,  and  the  proceedings 
could  not  have  been  stayed  in  the  action  by  a tender  of  the 
money,  as  we  must  intend  that  the  equity  of  redemption 
was  disputed.  The  statute  of  18  Victoria,  chapter  124, 
commonly  called  the  Dormant  Equities  Act,  seems  to  me 
to  have  no  application  to  this  case.  It  is  true  that  the 
legal  title  of  the  defendant  was  complete,  and  the 
equitable  title  of  the  plaintiff  existed  before  the  passing  of 
the  7 William  4th,  chapter  2,  the  original  Chancery  Act, 
but  this  equitable  title  was  recognised  by  the  defendant 
to  a late  period  by  the  personal  occupation  of  the  lands 
in  Charlottenburg  without  the  payment  of  any  rent  until 
1848  ; which  extends  in  its  effect  to  all  the  lands,  by  the 
accounts  in  the  defendant’s  books,  and  by  the  sale  and 
purchase  of  the  equity  of  redemption  in  1850.  Then  it 
has  been  decided  that  the  act  does  not  apply  to  mortga- 
ges framed  with  a proviso  for  redemption  ; and  it  appears 
to  me  that  for  the  same  reason  it  ought  not  to  apply  to 
mortgages  made  by  means  of  absolute  conveyances,  or 
by  means  of  absolute  conveyances  accompanied  by  a bond 
or  memorandum  of  agreement  for  redemption.  Cases 


McDonald 

V. 

McDonell. 
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of  the  two  latter  classes  may  call  for  discussion  and  1864, 
debate  and  give  rise  to  diflScult  questions,  but  the  18th 
Victoria,  chapter  124,  was  not  passed  in  order  to  exclude  McDoneii 
such  discussions,  but  in  order  to  quiet  titles.  The  discus- 
sion will  terminate  in  establishing  either  that  the  trans- 
action was  not  a mortgage,  in  which  case  the  suit  must 
fail,  or  in  establishing  that  it  was  a mortgage ; and  this 
fact  once  established  it  is  unnecessary  to  apply  the  pro- 
visions of  the  18  Victoria  to  the  case,  because  the  11th 
clause  of  the  7 William  4th,  chapter  2,  is  amply  sufficient 
to  secure  the  ends  of  justice.  I think,  therefore,  that  for 
all  these  reasons  the  decree  ought  to  be  affirmed  with 
costs. 

Morrison,  J.,  concurred  with  his  lordship  the  Chief 
Justice  of  the  Queen’s  Bench. 

A.  Wilson,  J.,  thought  the  decree  of  the  court  below 
right,  and  that  the  appeal  should  be  dismissed  with  costs. 

Judgment. 

Per  Curiam. — Appeal  dismissed  with  costs.  [Draper 
and  Richards^  C.  JJ.,  and  Morrison^  J.  dissenting.] 


On  Appeal  fkom  the  Co.ukt  op  Common  Pleas. 


McGufein  V.  Ryall. 

Pleading — Judgment  non  obstante  veredicto. 

In  an  action  by  a principal  against  liis  agent,  for  neglect  in  insuring 
his  property  (a  stock  of  goods)  in  such  a manner  that,  a loss  occurr- 
ing, the  insurance  company,  on  being  sued  for  the  amount  of 
insurance,  obtained  a verdict  on  the  ground  that  the  goods  liad 
been  insured  at  an  over-value,  the  declaration  alleged  the  value 
to  be  ^3,000,  to  which  the  defendant,  amongst  other  pleas,  pleaded 
that  plaintiff  had  not,  at  the  time  of  making  application  to  insure, 
nor  at  any  time  thereafter,  goods  in  his  store  to  the  value  of  $3,000, 
and  the  jury  found  for  the  defendant  on  these  pleas.  Jleld,  revers- 
ing the  judgment  of  the  court  below,  that  the  traverse  of  value  in 
the  declaration  waS  an  immaterial  traverse,  and  that  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto. 

This  was  an  appeal  from  the  judgment  of  the  court 
pf  Common  Pleas,  as  reported  in  the  reports  of  that 
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1864.  court,  volume  xiii.,  page  115,  where  the  pleadings  are 
fully  set  out.  From  that  judgment  the  plaintiff  appealed 
on  the  following,  amongst  other  grounds : 

That  there  is  error  in  law,  in  this,  that  the  issues 
raised  by  the  first  and  fifth  pleas  are  immaterial,  and 
although  found  for  the  defendant  by  the  jury,  judgment 
thereon,  notwithstanding  such  finding,  ought  to  have 
been  given  for  the  plaintiff. 

Mr.  McMichael^  for  the  appellant,  referred  to  Stephen 
on  Pleading,  89;  Couling  v.  Coxe,  {a)  Down  v. 
Hatcher,  (5) 

Mr.  J,  H Cameron,,  Q.  C.,  for  respondent.  Every 
defence  which  was  open  to  the  company  in  the  action 
brought  against  them  is  open  to  the  agent,  no  matter 
how  negligent  the  agent  may  have  been  in  the  mode  of 
transacting  the  business  of  the  principal. 

statement.  Ju(jgment  non  ohstante  cannot  be  given  here  ; it  can 
be  given  only  when  the  cause  of  action  is  confessed,  and 
the  issue  found  for  the  defendant  is  immaterial.  Here 
it  is  shewn  the  plaintiff  authorised  the  defendant  to 
effect  an  insurance  on  his  goods,  valued  at  ^3,000, 
which  was  more  than  the  goods  were  worth,  and  for 
that  reason  the  plaintiff  had  failed  in  his  action  brought 
against  the  company. 

He  referred  to  Phillips  on  Insurance,  chapter  29, 
section  2172;  Hughes  on  Insurance,  page  98;  Cooper 
V.  Blich,  (c) 

Vankoughnet,  C.* * — It  seems  to  me  that  the  first  and 
fifth  pleas  raise  immaterial  issues.  The  declaration 
charges  negligence  generally  in  insuring  the  goods,  not 
any  specific  act  of  negligence.  It  does  not  allege  that 
plaintiff  instructed  defendant  to  insure  as  at  a value  of 
$3,000,  nor  that  the  defendant  did  so  insure,  nor 

(a)  6 C.  B.  703.  {b)  10  Ad.  & Ell.  121. 

(c)  2 Q.  B.  915. 

*Draper,  C.  J.,  gave  no  judgment. 
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that  he  made  any  representation  of  value  to  the  insur-  1864.., 
ance  company.  How,  then,  can  the  plaintiff’s  statement 
of  value  be  material  ? and  if  it  could,  plaintiff  avers  ' 
that  defendant  had  knowledge  of  this  value. 

Eichards,  C.  J.,  remained  of  the  same  opinion  as 
expressed  by  him  in  the  court  below. 

Esten,  y.  C. — It  would  seem  that  the  tenth  plea  is 
an  answer  to  the  whole  declaration,  because,  being  found 
for  the  defendant,  it  shews  that  the  statement  that  the 
stock  was  of  the  value  of  $3,000,  which  caused  the 
failure  of  the  action,  was  made  with  the  authority  and 
sanction  of  the  plaintiff.  But  it  would  seem  that  the 
third  count,  and  the  pleas  to  it,  are  withdrawn  from 
consideration ; and  on  the  first  and  second  counts,  and 
the  pleas  to  them,  the  state  of  facts  appears  to  be  that  the 
defendant  was  employed  by  the  plaintiff  to  effect  the  insur- 
ance in  question ; that  the  policy  became  void  through 
the  carelessness,  negligence,  and  improper  conduct  of 
the  defendant,  and  that  the  plaintiff  had  not  a stock  of 
the  value  of  $3,000  at  the  time  of  effecting  the  insurance : 
it  no  where  appears  what  the  instructions  of  the  plaintiff 
to  the  defendant  were,  and  it  being  consistent  with  all 
that  appears  that  he  might  have  instructed  the  defendant 
to  insure  in  the  proper  amount,  and  that  the  defendant 
improperly  insured  in  the  amount  of  $3,000,  the  value 
seems  to  me  immaterial,  and  I think  the  plaintiff  is 
entitled  to  enter  judgment  non  ohstante,  supposing  the 
third  count,  and  the  pleas  to  it,  wholly  excluded  from 
view. 

Hagarty,  J. — It  seems  to  me  that  on  the  face  of  the 
declaration  the  allegation  of  the  value  of  plaintiff’s  stock 
is  not  traversable  as  a material  averment. 

The  defendant  could  readily  make  it  material  by  aver- 
ring that  plaintiff  represented  the  value  to  be  as  alleged, 

$3,000 ; that  such  allegation  was  untrue,  and  that 
thereby  the  insurance  effected  on  its  faith  became  void. 

54  VOL.  II. 


418 


ERROR  AND  APPEAL  REPORTS. 


1864.  It  -g  one  thing  to  hold  all  statements  of  value  in  insur- 
ance  negociations  to  he  material,  and  another  to  hold 

McGufan  , ° • 1 1 -IT* 

them  material  and  traversable  in  an  action  framed  as  in 
this  case.  The  gist  of  the  charge  is  negligently  effecting 
an  insurance.  I do  not  think  plaintiff  could  be  required 
to  prove  the  value  to  be  as  laid  in  his  declaration.  He 
could  recover,  I think,  on  this  count  on  proof  of  a value  of 
stock  of  $500  if  the  rest  of  the  count  could  be  proved, 
viz.,  that  such  value  was  lost  by  defendant’s  neglect  in 
effecting  the  insurance. 


Judgment. 


Adam  Wilson,  J. — The  question  is,  whether  this  is 
a good  issue?  I think  it  is;  the  plaintiff  has  bound 
himself  to  the  allegation  that  he  had  in  his  store  stock 
in  trade  and  effects  to  the  value  of  $3,000;  the  whole 
frame  of  his  declaration  has  made  what  might  have  been 
an  immaterial  matter  a very  material  fact.  See  Colhourne 
V.  Stockdale,  (a)  Chitty  on  Pleading,  volume  i.,  page 
326,  (6th  ed.) 


If  the  plaintiff  had  complained  of  the  defendant  for 
not  insuring  for  a sufficient  sum  in  proportion  to  the 
$3,000,  or  for  insuring  for  too  much  in  proportion  to  it, 
the  sum  of  $3,000  would  have  been  a material  and 
precise  statement. 

But  although  it  might  have  been  made  material  in 
this  view,  it  does  not  appear  that  any  thing  has  been 
founded  upon  it  which  has  made  it  material ; the 
plaintiff  does  not  complain  of  any  neglect  whatever 
in  connexion  with  the  amount;  he  does  not  shew  that 
the  value  of  the  goods  has  any  thing  whatever  to  do 
with  the  wrongful  act  charged. 


Because  of  its  perfect  immateriality,  I think  that  the 
plaintiff  was  and  is  entitled  to  judgment  no7i  obstante 
veredicto. 


Per  Curiam. — Appeal  allowed,  and  the  rule  to  enter 
judgment  for  the  plaintiff  non  obstante  veredicto  to  be 
made  absolute. 


{a)  Strange,  4^3. 
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On  an  Appeal  peom  a Decree  op  the  Court  op  Chancery. 


1864. 


Charles  Black,  John  Black,  William  Vader,  and 
Isabella  his  wife,  Robert  F.  Pecan  and  Mary 
HIS  WIFE,  Ellen  Regan  an  infant,  by  John  Hec- 
tor, HER  Guardian,  Amos  Vanlefk  and  Margaret 
Ann  his  wife,  John  Fowler  and  William  Fowler, 
John  Black  Fowler  and  Ellen  Fowler,  infants, 
BY  John  Hector  their  guardian. 

Appellants, 

AND 


William  Black, 

Respondent. 


Agreement  to  devise — Specific  performance — Part  performance — Practice 
— Appeal  by  several  defendants  when  one  not  entitled. 


The  owner  of  real  estate  who  was  old  and  enfeebled  had,  for  the 
purpose  of  inducing  his  son  to  relinquish  his  own  farm  and  come  and 
reside  with,  and  take  care  of  the  father  during  his  life,  promised  the 
son  to  give  him  the  farm  upon  which  he  (the  father)  was  residing, 
and  the  son  subsequently  removed  with  his  family  to  reside  with 
the  father.  After  remaining  in  the  house  for  a few  days,  the  son’s 
wife  and  family,  during  his  temporary  absence,  removed  from  the 
house  of  the  father  in  consequence  of  disagreements  with  him,  and 
before  the  son  returned  the  father  died.  It  was  alleged  that  the 
father  had  made  a will  devising  the  property,  but  after  his  death  no 
trace  of  any  will  could  be  discovered,  nor  was  there  any  satisfactory 
account  given  of  it.  A witness  to  the  alleged  will  gave  evidence  of 
its  execution  by  the  testator,  but  it  was  not  shewn  that  there  had 
been  a second  witness  to  it,  nor  were  its  provisions  shewn;  under 
these  circumstances,  held,  reversing  the  decree  of  the  court  below, 
that  there  was  not  such  an  act  of  part  performance  as  would  take 
the  case  out  of  the  Statute  of  Frauds. 


Where  defendants  appealed  jointly,  and  the  court  thought  that  all  of 
them  except  one  were  entitled  to  be  relieved  from  the  decree  which 
had  been  pronounced  in  the  court  below,  the  court  reversed ‘the 
decree,  notwithstanding  that  as  to  one  of  the  appellants  the  evidence 
was  sufficient  to  establish  the  will  under  which  the  plaintiff  claimed 
to  be  entitled  to  the  estate  in  question. 

This  was  an  appeal  from  the  decree  of  the  Court  of 
Chancery  in  a cause  wherein  the  respondent  was  plain- 
tiff and  the  appellants  were  defendants. 


The  facts  giving  rise  to  the  case  appear  sufficiently 
in  the  report  thereof  in  the  ixth.  volume  of  the  reports 
of  that  court,  page  403. 

From  the  decree  there  pronounced  the  defendants  ap- 
pealed. 
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Mr.  Hector^  Q.  C.,  for  the  appellants,  ot  her  than 
Charles  and  John  Black,  and  Mr.  Q,  S.  JRatterson,  for 
(7.  ^ J.  Black,  contended  that  the  decree  ought  to  be 
reversed  on  the  following,  amongst  other  grounds : 

That  there  was  no  sufficient  or  binding  agreement 
within  the  Statute  of  Frauds  between  the  plaintiff  and  his 
late  father : that  there  was  no  part  performance  of  the 
alleged  agreement  sufficient  to  take  the  same  out  of  the 
Statute  of  Frauds : that  the  alleged  agreement  was  with- 
out consideration  and  voluntary,  and  was  in  fact  can- 
celled by  the  late  John  Black  in  his  life-time  ; that  such 
agreement  was  not  such  as  a court  of  equity  would  en- 
force, and  that  there  was  no  proof  of  the  due  execution 
of  the  will  by  the  late  John  Black. . 

Mr.  Strong,  Q.  C.,  for  the  respondents,  contended  that 
the  decree  appealed  from  was  right  and  ought  to  be 
affirmed  on  the  following  amongst  other  grounds : that 
the  agreement  proved  between  the  respondent  and  his 
father  was  founded  on  a good  and  valuable  consideration, 
and  that  sufficient  acts  of  part  performance  were  shewn 
to  take  the  case  out  of  the  Statute  pf  Frauds ; that  the 
agreement  was  such  that  it  ought  to  be  specifically  per- 
formed by  a court  of  equity,  and  the  respondent  there- 
fore was  entitled  to  the  relief  given  him  by  the  decree : 
also  that  there  was  sufficient  proof  of  the  due  execution 
of  the  will  of  the  father  in  the  pleadings  mentioned. 

Loffus  V.  Maw,  {a)  and  Fry,  on  Specific  Performance, 
sec.  140,  were  cited  to  show  that  the  court  will  specific- 
ally perform  an  agreement  such  as  is  shewn  in  this 
case.  Had  the  agreement  been  reduced  to  writing  no 
doubt  can  exist  that  the  court  would  have  compelled  a 
specific  performance  of  it ; the  facts  which  are  shewn 
constitute  a good  consideration  for  such  an  agreement, 
and  the  acts  of  part  performance  are  amply  sufficient  to 
remove  all  objections  under  the  statute.  No  one  on  read- 


(a)  3 Q\f£.  592. 
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ing  the  evidence  in  this  case,  can  doubt  that  a will  was 
actually  made  by  the  father,  and  in  that  case  Loffus  v. 

Maw  shews  that  the  testator,  after  having  by  his  promi- 
ses and  representations  induced  the  respondent  to  change 
his  position,  was  not  at  liberty  to  alter  or  vary  such  will ; 
in  other  words,  the  will,  under  the  circumstances,  was 
irrevocable.  He  referred  also  to  Lester  v.  Foxcraft,  {a) 
and  the  cases  there  cited:  Notes  of  Cases,  volume  iii., 
pp.  22,  207,  and  volume  vi.,  p.  699,  and  to  Williams  v, 
Williams  {h)  as  clearly  shewing  the  jurisdiction  of  the 
court  in  a case  like  this. 

In  addition  to  the  cases  cited  in  the  court  below, 
counsel  referred  to  and  commented  on  Montague  v.  Max- 
well^ {c)  Money  v.  Jordan,  {d)  Mundy  v,  Jolliffe,  (e) 

Kirh  V.  The  Brornley  Union,  (/)  Redding  v.  Wilkes,  {g ) 

O'Rielly  v.  Thompson,  (h)  Whaley  v.  Bagnel,{i)  Welch 
V,  Phillips,  {j)  Outto  V.  Grilhert,  {k)  Jennings  v,  Robert- 
son, il)  Johnson  v.  The  Canada  Company,  (m)  Clark  v. 

Wright,  (n)  Frame  v.  Dawson,  (o)  Webster  v.  Webster, 

{p)  Price  V,  Salusbury,  {q)  Stump  v.  Croby.  (r) 

Draper,  C.  J.,  stated  that  so  far  as  the  claim  of  the 
respondent  to  the  relief  asked  rested  upon  the  fact  of 
part  performance,  he  thought  the  evidence  failed  to  es- 
tablish the  case  stated  in  the  bill ; and  this  ground  alone 
was  sufficient  to  preclude  him  from  obtaining  the  relief 
asked.  It  was  true  that  the  facts  that  were  proved  ren- 
dered the  case  one  of  such  a peculiar  nature  that  it 
afforded  some  ground  to  argue  that  admitting  the  res- 
pondent had  partly  performed  the  parol  agreement  by 
going  with  his  family  to  reside  with,  and  attend  to  the 
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(a)  1 Wh.  & Tud.  G25. 
(c)  1 P.  W.  G18. 

(e)  6 M.  & C.  at  177. 
{g)  3 Br.  C.  C.  400. 

(t)  1 Br.  P.  C.  345. 

(A:)  9 Moore  P.  C.  131. 
(w)  5 Gr.  Ch.  R.  559. 
(o)  14  Ves.  38G. 

{q)  9 Jur.  N.  S.  838. 


{h)  9 Jur.  N.  S.  12G7. 
(c?)  15  Beav.  372. 

(/)  2 Phil.  G40.) 

(A)  2 Cox  271. 

(y)  1 Moore  P.  C.  299, 
{1)  3 Gr.  Ch.  R.  513. 
(n)  1 Atk.  12. 

(p)  3 Jur.  N.  S.  G55. 
(r)  2D.  M.  & G.  C24. 
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care  of,  the  father,  it  must  be  taken  that  he  had  receded 
from,  and  abandoned  the  agreement,  having  left  the 
V homestead  and  the  charge  and  care  of  his  father  in  vio- 

Black.  ^ ^ ° ^ 

lation  of  that  which  was  to  constitute,  on  his  part,  the 
sole  consideration  for  the  devise  of  the  estate  to  him. 
On  the  other  hand  his  lordship  thought  the  weight  of 
evidence,  as  regarded  the  alleged  destruction  bj  the  father 
of  the  will  (assuming  a will  duly  executed)  w^’as  greatly 
in  favour  of  the  respondent,  and  if  the  case  had  turned 
simply  upon  the  question,  whether  the  will  had  or  had 
not  been  destroyed  by  the  testator,  the  decision  must 
have  been  in  favour  of  the  respondent.  The  relief  granted 
however  w^as  founded  entirely  on  the  fact  of  part  perfor- 
mance, which  the  respondent  failed  in  establishing,  and 
therefore  the  decree  which  had  been  pronounced  must 
be  reversed,  and  the  bill  in  the  court  below  dismissed 
with  costs. 


So  far  as  Charles  Black  was  concerned  his  lordship 
thought  there  was  no  good  reason  for  saying  that  the 
evidence  was  not  sufficient  to  shew  a will  properly  execu- 
ted and  unrevoked  by  the  testator : but  that,  as  against 
the  other  appellants,  he  had  been  unable  to  arrive  at 
the  same  conclusion. 


Esten,  V.  C. — The  will  is  not  proved  to  have  been 
duly  executed.  The  mere  declaration  of  the  testate^* 
that  he  had  willed  the  homestead  to  William  does  not 
prove  the  due  execution  of  the  will,  and  the  evidence  is 
wholly  insufficient,  although  it  appears  that  the  fact 
could  be  proved  by  the  evidence  of  Stevenson^  for  which 
purpose  an  opportunity  might  be  afforded  if  necessary  and 
expedient.  But  there  is  strong  reason  to  think  that  the 
will  was  destroyed.  The  old  man  stated  the  fact  to 
many  persons : the  defendants  assert  the  fact  in  their 
answers ; the  will  was  not  produced,  although  every  oppor- 
tunity existed  for  enforcing  its  production,  and  Charles 
Blacky  who  is  charged  with  its  suppression,  has  been 
under  examination.  If  however  the  plaintiff  thinks  it 
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worth  while  at  his  own  risk  as  to  costs,  to  take  an  enquiry 
as  to  the  due  execution  of  the  will  and  what  has  become 
of  it,  I for  one  should  be  favourable  to  such  a disposition 
of  the  case  ; the  old  man  also  said  that  he  had  not  in 
fact  destroyed  it  and  only  pretended  to  have  done  so. 

If  the  will  was  destroyed  there  can  be  no  doubt  that 
it  was  done  animo  revocandi.  In  that  case  the  right 
of  the  plaintiff  would  depend  upon  the  representation  or 
promise,  and  he  would  stand  in  the  same  position  as  if  no 
will  had  ever  been  made,  for  the  will  having  been  revoked 
at  law,  the  plaintiff  is  compelled  to  seek  relief  in  equity 
and  to  ask  that  he^'may  be  placed  in  the  same  position 
as  if  the  will  had  not  been  revoked.  The  answer  to  such 
a claim  would  be  that  the  plaintiff  was  not  entitled  to  the 
benefit  of  the  representation,  as  he  had  not  duly  and  pro- 
perly acted  upon  it,  and  the  question  to  be  decided  would 
be  the  same  as  if  the  plaintiff  were  asking  the  fulfilment  of 
the  representation  in  the  first  instance.  Upon  this  point  Judgment. 
I think  that  there  has  not  been  such  a performance  on 
the  part  of  the  plaintiff  as  entitles  him  to  a specific  ful- 
filment of  the  representation.  William  certainly  re- 
moved his  family  with  part  of  his  furniture  on  the  8th 
and  remained  until  Sunday  the  11th,  attending  probably 
to  the  old  man  and  performing  his  part  of  the  arrange- 
ment : on  the  Sunday  he  departs  with  the  acquiescence 
of  the  old  man,  but  on  the  understanding,  I think,  that 
he  would  return  i, shortly,  and  that  his  wife  and  family 
would  attend  to  him  properly  during  William's  absence. 

William  does  not  return  during  the  old  man’s  life-time, 
although  that  fact  perhaps  might  not  be  material ; but 
the  wife  on  the  Monday  deserts  the  old  man,  taking  with 
her  not  only  the  rest  of  the  children  but  also  the  boy 
who  had  been  waiting  on  him  for  three  months  previous, 
and  when  asked  to  return,  or  to  permit  at  least  the  boy 
to  return,  refuses.  The  visit  of  the  boy  and  girl  from 
Tuesday  till  Wednesday  seems  immaterial.  The  wife 
returns  indeed  on  Saturday,  busies  herself  about  the 
house,  stays  over  night  and  prepares  breakfast  on  Sunday 
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morning,  but  the  old  man  is  angry,  speaks  harshly  to 
her;  appears  not  to  like  to  see  her  in  the  house,  so  that 
Charles  advises  her  to  leave  the  room  or  the  house,  and 
she  does  leave  the  house  and  goes  to  Mr,  G-ilhert's  on 
the  Sunday.  I do^not  think  that  this  desertion  was 
condoned,  and  think  that  as  the  plaintiff  must  be  respon- 
sible for  the  acts  of  his  agents,  and  considering  the 
large  proportion  which  it  bears  to  the  whole  time  and 
opportunity  afforded  for  performing  his  part  of  the 
arrangement,  it  disentitles  him  to  the  relief  which  he 
seeks.  On  the  ordinary  doctrine  of  part  performance  I 
should  think  the  acts  relied  on  insufficient.  I do  not  say 
that  this  is  not  an  agreement  which  ought  to  be  speci- 
fically performed.  It  is  a purchase  of  land  in  a peculiar 
manner.  It  is  however  a parol  agreement,  and  there- 
fore contrary  to  the  Statute  of  Frauds.  It  is  true  that 
part  performance  of  a parol  agreement  will  take  it  out 
of  the  statute,  but  it  must  be  such  a performance  as 
renders  it  unjust  and  a fraud  not  to  fulfil  the  whole  agree- 
ment. In  the  present  case  the  only  acts  of  part  per- 
formance are  the  removal  of  the  family  and  furniture 
and  staying  a few  days  and  waiting  upon  the  old  man  : 
at  his  death  all  that  the  plaintiff  had  to  do  when  he  found 
his  hopes  unfulfilled  was  to  return  to  his  own  place,  and 
resume  his  former  occupation.  It  is  true  he  had  lost  a 
little  time  and  perhaps  a little  money,  but  this  is  not  I 
think  of  sufficient  importance  to  induce  the  court  to  set 
aside  the  statute,  especially  as  the  plaintiff  brought  it 
upon  himself  by  his  own  mis-management,  and  moreover 
failed  essentially  in  performing  the  agreement  on  his 
part. 


Upon  the  whole  I think  that  the  bill  should  be  dis- 
missed with  costs,  unless  it  appear  that  a will  was  duly 
executed  and  not  revoked,  in  which  case  the  plaintiff 
would  be  entitled  to  a decree. 


Per  Curiam. — Appeal  allowed  and  the  bill  in  the 
court  below  dismissed  with  costs. 
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On  Appeal  from  the  Court  of  Queen’s  Bench. 
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Crow  v.  Martin. 

Description  of  land — Effect  of  survey  on  lands  granted  before  that  date. 

In  the  year  1804,  a patent  from  the  Crown  issued  in  the  name  of 
James  McGarvin,  for  lot  number  twenty,  in  the  first  concession  of 
the  township  of  Chatham,  containing  200  acres,  more  or  less,  and 
which  was  described  as  “ commencing  in  front  on  the  river  Thames, 
at  the  north-east  angle  of  the  said  lot,  then  north  forty-five  degrees 
west  fifty-eight  chains,  more  or  less,  to  within  one  chain  of  the  lands 
granted  to  Hugh  Holmes  f &c.  In  1809,  a survey  of  the  lands  was 
made,  the  plan  of  which  shewed  a road  between  the  first  and  second 
concessions  fifty-eight  chains  from  the  river,  which  had  never  been 
opened  however,  and  the  lands  remained  in  the  same  position  as  in 
the  year  1792,  when  a description  had  been  issued  for  this  lot 
in  the  name  of  one  Watson  as  running  north  sixty-seven  and  a half 
chains,  more  or  less  to  a post,  containing  200  acres  more  or  less, 
but  no  patent  had  ever  been  completed  on  such  description. 
McGarvin's  interest  in  this  land  was  subsequently  sold  by  the 
sheriff  in  1811  under  execution,  and  the  conveyance  was  of  lot 
number  twenty,  in  the  first  concession,  containing  200  acres,  more 
or  less ; net  expressing  any  metes  or  bounds.  The  deed  to  the 
plaintiff  was  made  in  1843,  and  purported  to  convey  the  lot  (number 
twenty)  as  containing  200  acres,  “bounded  in  front  by  the  river 
Thames ; in  the  rear  by  the  allowance  for  road  between  the  first  and 
second  concessions,”  &c. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  plaintiff  was 
restricted  in  his  claim  to  land  to  a space  of  fifty-eight  chains  from 
the  river  Thames,  and  that  he  had  no  title  upon  which  to  found  an 
action  for  trespass  to  lands  to  the  north  thereof,  although  the  same 
were  situate  at  a distance  greater  than  one  chain  from  the  lands 
granted  to  Holmes.  [A.  Wilson,  J.,  dissenting.] 

This  was  an  appeal  by  the  defendant  from  a judgment 
of  the  court  below,  as  reported  in  the  twenty-second 
volume  of  the  reports  of  that  court,  page  485,  where  the 
pleadings,  the  evidence,  and  the  exhibits  used  in  the 
cause  are  fully  set  forth. 

From  that  judgment  the  defendant  appealed,  for  the 
following  amongst  other  reasons ; that  the  description 
in  the  patent  through  which  the  plaintiff  claimed  did 
not  embrace  any  part  of  the  lands  in  question,  for  that 
all  parts  of  such  description,  excepting  the  number  of 
the  lot  and  measurement,  being  uncertain  and  erroneous, 
and  not  restrictive,  such  number  and  measurement  must 
govern,  and  if  so,  the  result  is  as  above  stated : that  if 
the  boundary  mentioned  in  the  description  in  Holmes' 
55  VOL.  II. 
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patent  “ as  land  granted  to  Edward  Watson^'  could  be 
ascertained  and  rendered  certain  it  was  not  so  done, 
there  being  no  evidence  of  any  land  so  granted,  nor  of 
the  locality  of  such  so  called  boundary  : that  the  patent 
through  which  the  defendant  claimed  vested  in  the 
grantee  the  lot  (twenty)  in  the  second  concession,  though 
such  lot  was  not  then  ascertained  by  survey,  and  that  the 
patent  through  which  the  plaintiff  claimed  being  subse- 
quent thereto  could  not  affect  it;  and  that  if  the  patent 
through  which  plaintiff  claimed  covered  the  land  in 
question,  the  deed  to  the  plaintiff  did  not,  nor  had  the 
plaintiff  proved  any  title  thereto.  The  respondent  (the 
plaintiff  below)  contended  that  the  description  in  the 
patent,  through  which  he  claimed,  included  the  land  in 
question,  and  that  he  (the  respondent)  derived  title  to 
such  land  by  the  subsequent  deeds  put  in  and  proved. 

Mr.  Anderson^  for  the  appellant. 

Mr.  C.  Robinson,  Q.  C.,  and  Mr.  Roaf  for  the 
respondent. 

Draper,  C.  J. — Trespass  to  land  of  the  plaintiff 
Judgment.  Commencing  in  the  limit  between  lots  Nos.  19  & 20,  in 
the  broken  and  front  concession  of  the  township  of 
Chatham,  at  the  distance  of  fifty-five  chains  from  the 
river  Thames ; thence  north  forty-five  degrees  west 
twelve  chains  five  links ; thence  parallel  with  the  river 
Thames  eleven  chains ; thence  south  forty-five  degrees 
east  twelve  chains  ; thence  south  forty-five  degrees  west 
eleven  chains  to  the  place  of  beginning. 

Pleas. — 1.  Not  guilty..  2.  Land  not  plaintiff’s.  3. 
Land  the  defendant’s  at  the  time  of  the  alleged  trespass. 

The  plaintiff  claimed  under  a grant  from  the  Crown, 
dated  28th  of  August,  1801,  to  James  McG-arvin,  in 
fee  of  lot  No.  20,  first  concession  Chatham,  described 
therein  as  all  that  parcel  or  tract  of  land  situate  in  the 
township  of  Chatham,  containing  by  admeasurement 
200  acres,  be  the  same  more  or  less,  being  lot  No.  20,  in 
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the  front  or  first  concession  of  the  said  township,  hutted  1864. 
and  bounded  as  follows : commencins;  in  front  upon  the  -"v— ^ 
Eiver  Thames  at  the  north-east  angle  of  the  lot,  then  , . 

o ^ ' Martin. 

north  forty-five  degrees  west  fifty-eight  chains  more  or 
less,  to  within  one  chain  of  the  lands  granted  to  Hugh 
Holmes ; then  south  forty-five  degrees  west  thirty 
chains  more  or  less  to  the  limit  between  lots  Nos.  20 
& 19,  then  south  forty-five  degrees  east  to  the  Eiver 
Thames ; then  along  the  water’s  edge  following  the  sev- 
eral courses  of  the  river  against  the  stream  to  the  place 
of  beginning.  Then  by  a deed  dated  25th  October, 

1811,  from  William  Hands^  sheriff  of  the  western  dis- 
trict, to  William  Everett  the  younger,  upon  a sale  under 
execution  against  the  lands  of  James  McGrarvin^  of  all 
that  certain  parcel  or  tract  of  land,  situate,  lying  and 
being  in  the  township  of  Chatham,  being  lot  No.  20,  in 
the  first  concession  of  the  township,  containing  by  ad- 
measurement 200  acres  more  or  less.  Then  by  a deed 
dated  10th  June,  1817,  from  William  Everett  the  Judgment, 
younger  to  James  Woods^  with  the  same  description  as 
in  the  deed  from  the  sheriff.  Then  by  a deed  dated 
24th  April,  1818,  from  James  Woods  to  Thomas  Mar- 
tin^ of  all  that  land  known  and  described  as  lot  No.  20, 
in  the  front  or  first  concession  of  the  said  township  of 
Chatham,  containing  by  admeasurement  200  acres  of 
land  be  the  same  more  or  less  * * butted  and  bounded 
as  follows,  that  is  to  say  in  front  by  the  River  Thames ; 
in  rear  hy  the  allowance  for  road  between  the  first  and 
second  concessions;'  on  one  side  by  lot  No.  19;  and  on 
the  other  side  by  lot  No.  21.  And  lastly  by  a deed 
dated  28th  January,  1843,  from  Thomas  Martin  to 
himself,  containing  a description  similar  to  that  in  the 
deed  from  James  Woods. 

The  plaintiff  also  put  in  a copy  duly  certified,  dated 
4th  September,  1860,  of  the  following  description,  enter- 
ed in  the  books  of  the  Surveyor  General’s  department, 
‘^Edward  Watson^  lot  No.  20,  in  front,  Chatham,  County 
of  Kent,  Western  District,  commencing  at  a post  on  the 
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1864.  river  Thames  in  the  limit  between  lots  Nos.  19  & 20, 
then  north  forty-five  degrees  west,  sixty-seven  and  a 
Martin  chains  more  or  less  to  another  post ; then  parallel 

to  the  general  course  of  the  front,  easterly,  thirty  chains 
more  or  less  to  lot  No.  21 ; then  south  forty-five  degrees 
east  sixty-seven  and  a half  chains  to  the  river,  and  then 
westerly  along  the  water’s  edge  with  the  stream  to  the 
place  of  beginning,  containing  200  acres  more  or  less. 
With  Land  Board  certificate.  22  August,  1792.  No. 
7244.  In  the  margin  of  this  description  was  the  follow- 
ing memorandum : on  the  18th  August,  1804,  the  secre- 
tary certified  that  no  deed  had  been  completed  to 
Edward  Watson” 

The  defendant  objected  that  this  certified  copy  was 
not  evidence  to  prove  that  no  patent  had  been  completed ; 
it  certainly  does  not  prove  the  negative  stated,  but  there 
is  no  proof  of  the  affirmative,  and  it  seems  to  have  been 
admitted  that  no  patent  for  the  lob  in  question  ever  was 
Judgment.  jgg^g(J  Edwavd  Watson. 

The  plaintiff  also  put  in  a duly  certified  copy  of  letters 
patent,  dated  13th  May,  1803,  granting  to  Hugh  Holmes 
lot  No.  20,  in  the  2nd  concession  of  the  township  of 
Chatham,  containing  200  acres,  more  or  less,  and 
bounded  thus  : “ commencing  at  the  S.  E.  angle  of  the 
said  tract,  being  the  N,  E,  angle  of  the  lands  granted  to 
Edward  Watson,  then  N.  45^^  W.  66  chains,  30  links, 
more  or  less,  to  the  allowance  for  road  in  rear  of  the 
said  lot ; then  S.  45°  W.  30  chains,  26  links ; then 
S.  45°  E.  66  chains,  30  links,  more  or  less,  to  the  rear 
boundary  of  lands  granted  to  the  said  Edward  Watson  ; 
then  along  the  said  boundary  to  the  place  of  beginning.” 

Both  parties  admitted  that  the  only  survey  on  the 
ground  of  which  there  was  evidence,  was  a survey  made 
by  Thomas  Smith,  in  1809,  a plan  of  which  was  put  in. 
It  shewed  an  allowance  for  road  between  the  first  and 
second  concessions  south  of  the  locus  in  quo,  which  al- 
lowance for  road  was  fifty-eight  chains  distant  from  the 
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river,  on  the  course  given  in  the  patent  issued  to 
McGarvin.  But  the  lot  with  that  boundary  would  con- 
tain only  153  acres  instead  of  200.  There  were  marks 
found  of  a blazed  line  corresponding  with  this  allowance 
for  road,  which,  according  to  the  evidence,  must  have 
been  made  many  years  after  1809,  and  no  road  was 
ever  opened  there.  No  trace  was  found,  nor  any  evi- 
dence given  that  a post  was  ever  planted  at  the  distance 
of  sixty-seven  and  a half  chains  from  the  river  as  is 
assumed  in  the  description  for  patent  to  Watson. 

A witness  for  the  defence  stated  that  he  had  lived 
near  the  locus  in  quo  forty-six  years,  and  that  as  long 
as  he  could  remember  there  were  blazes  on  the  trees 
marking  a straight  line  as  a concession  line  between  the 
first  and  second  concessions,  and  the  plaintiff’s  fences 
were  built  up  to  that  line  and  no  further. 

The  plaintiff  had  a verdict  for  him  subject  to  the 
opinion  of  the  court  upon  what,  on  this  evidence, 
is  the  legal  boundary  between  Lot  No.  20  in  the  front 
range,  and  lot  No.  20  in  the  second  concession  ; and  the 
Court  of  Queen’s  Bench  in  Trinity  Term,  1863,  gave 
judgment  in  his  favour.  Against  this  judgment  the 
defendant  has  appealed. 

The  appeal  gives  rise  to  two  questions, — 1st.  Whether 
on  the  pleadings  and  evidence  the  plaintiff  has  shewn  any  ‘ 
title  to  the  locus  in  quo,  assuming  that  it  is  part  of  lot 
No.  20,  in  the  broken  and  front  concession  of  Chatham  ? 

2nd.  Whether  the  premises  as  described  in  the  declara- 
tion, or  rather  that  portion  of  them  on  which  the  tres- 
pass was  committed,  are  part  of  lot  No.  20  in  the  said 
front  concession  ? 

I assume  the  identity  of  the  concessions  designated  as 
the  broken,  the  front,  and  the  first  concession. 

The  sheriff’s  deed  of  the  25th  October,  1811,  convey* 
ing  “ lot  No.  20  in  the  first  concession,”  though  it  men- 
tions no  boundaries,  does,  I have  no  doubt,  convey 
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1S64.  whatever  land  upon  evidence  appears  to  be  embraced 
within  the  actual  limits  of  the  lot  so  named,  but  this 
Maltin.  information  as  to  those  actual  limits. 

The  same  observation  applies  to  the  deed  from  William 
Everitt  to  James  Woods,  The  deed  however  from 
James  Woods  to  Thomas  Martin  is  different.  It  con- 
tains a description  of  the  lot,  and  bounds  it  on  the  rear 
by  the  allowance  for  road  between  the  first  and  second 
concessions  which  was  laid  out  on  the  ground  in  1809, 
while  this  deed  bears  date  in  1818  ; and  the  deed  to  the 
plaintiff  contains  a precisely  similar  description. 

. According  to  the  evidence  given  by  a surveyor  at  the 
trial,  the  distance  from  the  river  Thames  to  this  road 
allowance  is  fifty-eight  chains,  and  the  patent  for  this 
lot  describes  it  as  commencing  on  the  river  at  the  north- 
east angle  of  the  lot  and  running  thence  north  forty-five 
Judgment,  degrees  west  fifty-eight  chains  more  or  less  to  within  one 
chain  of  the  lands  granted  to  Hugh  Holmes,  evidently 
contemplating  a road  allowance  between  the  first  and 
second  concessions.  Taking  into  consideration  only 
this  patent  and  the  subsequent  deeds  of  this  lot  I feel 
no  doubt  that  the  plaintiff,  under  them  alone,  establishes 
no  right  or  title  to  any  land  north  of  this  allowance  for 
road.  The  government  intending  to  grant  lot  No.  20 
in  the  first  concession  to  McGrarvin,  and  assuming  it  to 
contain  200  acres,  described  it  by  metes  and  bounds, 
and  made  its  depth  from  the  river  fifty-eight  chains,  ter- 
minating as  appears  when  the  description  is  applied  to 
the  ground  at  the  allowance  for  road  between  the  first 
and  second  concessions.  The  description  however  says, 
to  within  one  chain  of  the  lands  granted  to  Holmes,  and 
it  is  argued  for  the  plaintiff  that  the  distance  given, 
fifty-eight  chains,  is  a mistake,  because  that  distance  will 
not  reach  to  within  one  chain  of  the  lands  granted  to 
Holmes,  I think  there  are  two  answers  to  this  argument, 
1st,  that  the  northern  extremity  or  rear  of  the  first  con- 
cession is  reached,  and  the  patent  to  McG-arvin  is  only 
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for  land  in  the  first  concession,  and  2nd,  that  if  the  1864. 
sheriff’s  vendee  and  Wood?,  could  by  possibility  claim 
more,  yet  the  plaintiff,  under  the  deeds  of  24th  April, 

1818,  and  28th  January,  1843,  is  bounded  in  the  rear 
by  the  allowance  for  road  between  the  first  and  second 
concessions,  and  he  sues  for  a trespass  committed  to  the 
north  of  this  road  allowance.  For  these  reasons  I 
conclude  that  judgment  should  have  been  given  against 
the  plaintiff,  on  the  ground  that  he  has  not  proved  title 
to  the  locus  in  quo  as  described  in  his  declaration,  for 
he  has  named  no  lot,  but  has  only  described  a piece  of 
land  commencing  55  chains  from  the  river,  on  the  limit 
between  lots  19  and  20  in  the  broken  and  front  conces- 
sion of  Chatham,  and  lying  further  from  the  river  than 
the  point  of  commencement.  It  is  true  that  his  title 
covers  58  chains  from  the  river,  but  the  trespass  was 
committed  still  farther  back,  and  beyond  the  allowance 
for  road  between  the  first  and  second  concessions. 

I am  of  opinion  the  judgment  should  be  reversed,  and  judgment, 
the  postea  given  to  the  defendant. 

Adam  Wilson,  J. — I consider  it  to  be  entirely  a 
question  of  fact  whether,  in  1811,  the  sale  by  the  sheriff 
of  lot  No.  20,  in  the  1st  concession,  included  that  lot, 
according  to  its  original  grant  and  survey,  or  according 
to  what  it  was,  if  it  is  to  be  considered  as  governed  by 
the  survey  of  1809. 

In  Doe  d,  Dunlop  v.  Servos  (a)  a person  who  held  lot 
No.  5 by  patent,  and  who  had  occupied  part  of  lot  No.  4, 
as  and  conceiving  it  to  be  a part  of  No.  5,  was  held 
entitled  to  defend  it  under  the  description  of  lot  No.  5. 

In  Anstee  v.  Nelms  [h)  it  was  held  that  a devise  of 
all  the  testator’s  lands  in  the  parish  of  Doynton  passed 
the  lands  in  question,  although  a portion  of  it  w'as  in 
Doynton,  and  the  rest  of  it  was  in  fact  in  the  parish  of 
Weeks  and  Absom,  Pollock  13.,  said,  “If  the  land  was 


(a)  5 U.  C.  Q.  B.  284. 


(d)  1 H.  & N.  225 
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1864.  reputed  to  be  in  Doynton,  then  the  testator  meant 
to  give  it.  He  did  not  mean  that  if  on  investi- 
MaJtin.  tbis  piece  of  land,  which  he  supposed  to  be  in 

Doynton,  should  turn  out  to  be  in  Weeks  and 
Absom,  it  should  not  pass;  he  never  intended  that  the 
question  should  depend  on  the  parochiality  of  the  subject 
matter  of  the  devisee  if,  in  common  with  others,  he 
thought  that  the  land  was  in  Doynton,  it  passed  by 
that  description.”  * * * * * 

“By  the  gift  of  land  in  a parish,  a testator  means  to 
pass  that  which  he  understands;  that  Avhich  is  generally 
understood  to  be  in  the  parish — a subsequent  discovery 
of  the  true  parochiality  will  make  no  diflerence  ; if  it 
were  otherwise,  a will  would  mean  one  thing  in  1804, 
and  another  in  1855.”  Bramwell,  B.,  asks,  “What  is  the 
primary  signification  of  the  words  ^ in  the  parish  of  Doyn- 
ton V is  it  that  which  shall  be  proved  to  be  in  Doynton, 
or  that  which  is  commonly  reputed  to  be  in  Doynton. 
I hold  the  latter  to  be  the  natural  meaning  of  the 
Judgment,  There  are  other  illustrations  put  in  this  case 

which  strengthen  the  opinions  of  the  learned  judges. 
In  Dodd  V.  Birchcdl  (a)  Martin^  B.,  remarks,  “In  order 
to  understand  the  meaning  of  the  instrument,  you 
should  put  yourself  in  the  position  of  the  grantor  and 
grantee,  and  read  it  with  all  the  knowledge  they  had  at 
the  time  upon  the  subject;  having  assumed  this  position, 
the  writing  is  to  decide  the  rights  of  the  parties,” 

The  survey  of  1809  could  not  take  from  the  patentee 
the  land  which  the  Crown  had  granted  to  him.  As 
respects  him  and  his  rights,  he  and  they  continued  after 
that  survey  as  they  did  before  ; his  land  was  still  in  the 
first  concession;  there  was  no  road  allowance  through 
his  land ; it  continued  to  run,  after  1809,  in  the  same 
place,  between  himself  and  Holmes^  as  it  did  before  that 
time.  X 


(a)  8 Jur.  N.  S.  1180. 
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If,  however,  a part  of  it  be  presumed  to  have  had  an  1864. 
imaginary  line,  called  an  allowance  for  road  running, 
near  to  the  rear  of  it,  established  by  the  survey  of  1809, 
the  authorities  shew  that  the  portions  of  it  outside  of  this 
imaginary  line,  and  for  some  purposes  in  the  second 
concession,  may  have  a reputation,  by  name,  of  being  in 
the  first  concession. 

This  more  particularly  applies  w'hen  there  is  no 
evidence  that  the  sheriff  or  any  'one  else  knew  of  the 
survey  of  1809,  and  when  the  allowance  for  road 
professed  to  have  been  laid  out  by  it  has  not  been,  in 
fact,  opened  out  to  this  day. 

If  the  patentee,  by  his  description,  intended  to  grant 
what  he  knew  and  understood  to  be  the  land  in  the  first 
concession,  that  land  will  pass,  although  it  is  not  all  in 
the  first  concession,  and  the  same  rule,  I conceive,  must 
apply  to  the  sheriff,  as  his  duty  was  to  sell  all  the 
debtor’s  lands,  if  necessary,  for  the  satisfaction  of  the  J'ldgmeiit. 
debt,  and  whatever  would  have  passed  by  reputation  if 
conveyed  by  the  debtor  should,  and  I conceive  will,  pass 
by  reputation  when  sold  by  the  sheriff. 

When,  therefore,  the  court  was  asked  to  say  on  the  evi- 
dence what  was  the  legal  boundary  between  number  twenty 
in  the  first  range,  and  twenty  in  the  second  range^  I 
felt,  and  still  feel,  that  if  the  court  were  to  determine  it 
simply  as  a matter  of  evidence,  and  precisely  as  a jury 
would  do,  that  the  weight  of  evidence  was  in  favour  of 
the  plaintiff ; but  I am  nevertheless  of  opinion  that  it 
was  not  a fit  question  for  the  court  at  all,  and  that  it 
should  have  been  specifically  found  upon  by  the  jury. 

The  objections  to  mere  questions  of  fact  being  sub- 
mitted to  the  court  to  settle  upon,  are  strongly  pointed 
out  in  the  case  of  Jones  v.  Tajpling,  (a)  and  I think  the 
present  case  is  another  instance  of  the  danger  and 
inconvenience  of  it. 

(a)  9 Jur.  N.  S.  462. 
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1864.  I am  not  satisfied  the  conclusion  I came  to  before  was 
wrong,  and  therefore  my  opinion  is  against  the  appeal ; 
, but  I am  quite  certain  it  would  have  been  better  for  the 
court  to  have  remitted  the  case  for  the  jury  to  deter- 
mine, than  to  have  assumed  the  responsibility  of  settling 
it  for  them. 

Per  Curiam. — Appeal  allowed;  the  judgment  of  the 
court  below  reversed,  and  the  postea  ordered  to  be 
delivered  to  the  defendant.  [A.  Wilson,  J.,  dissenting.] 


On  an  Appeal  fpom  the  Court  of  Queen's  Bench. 


Todd  v.  Cameron. 

Action  for  rent  accrued  during  existence  of  mortgage  held  hy  assignee  of 
reversion — Estoppel — Liability  of  mortgagee  of  term  to  pay  rent. 

The  owner  of  lands  created  a mortgage  thereon  in  fee,  and  afterwards 
granted  a lease  of  the  same  premises  for  twenty-one  years,  the 
lease  being  silent  as  to  the  existence  of  any  incumbrance  ; and  sub- 
sequently conveyed  the  premises  to  C.  upon  certain  trusts,  subject 
to  the  mortgage,  which  mortgage  was  afterwards  assigned  to  P., 
who  proceeded  to  a foreclosure  and  sale  of  the  premises  on  default 
being  made  in  payment,  and  the  same  were  under  a decree  of  the 
Court  of  Chancery  sold,  subject  to  the  lease,  and  the  fee  therein 
was  conveyed  to  the  purchaser  by  a deed,  duly  executed  by  the 
owner  of  the  equity  of  redemption,  the  assignee  of  the  mortgage, 
and  C.  the  grantee  named  in  the  trust  deed ; the  purchaser  as  part 
of  the  same  transaction  giving  to  C.  (the  trustee)  a mortgage  secur- 
ing part  of  the  purchase  money,  which  mortgage  was  subsequently 
discharged  by  certificate  of  payment  duly  registered.  It  appeared 
that  the  lessee  for  years  had  assigned  his  interest,  and  that  the 
same  had  been  mortgaged  to  T.  by  assignment  and  not  by  sub-lease. 
The  rent  reserved  by  the  lease  having  been  allowed  to  run  into 
arrear,  during  the  existence  of  the  mortgage  from  the  purchaser 
under  the  decree  to  C.,  an  action  was  brought  therefor  (after  the 
discharge  of  the  mortgage)  in  the  name  of  C.  against  T.  as  assignee 
of  the  term. 

Held,  affirming  the  judgment  of  the  court  below,  that  T.  was  liable  to 
pay  this  rent,  notwithstanding  he  had  never  entered  into  possession 
of  the  premises,  and  that  the  effect  of  the  conveyances  was  such  that 
T.  was  estopped  from  disputing  the  right  of  C.  as  reversioner  to 
enforce  payment  thereof.  [Esten,  V.  C.,  dissenting.] 

This  was  an  appeal  from  a judgment  of  the  Court  of 
Queen’s  Bench  in  a cause  pending  therein,  in  which  the 
respondent  was  plaintiff  and  the  appellant  was  defend- 
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ant.  The  facts  giving  rise  to  the  action  are  sufficiently 
set  forth  in  the  report  of  the  case  of  Jones  v.  Todd^  in 
the  22nd  volume  of  the  Queen’s  Bench  Reports/at  page 
37,  and  in  the  report  of  this  case  in  the  court  below  at 
page  390  of  the  same  volume. 

From  that  judgment  the  defendant  Todd  appealed, 
on  the  following,  amongst  other  grounds  : that  the  deeds 
under  which  the  plaintiff  claimed  shewed  that  the  estate 
of  plaintiff  was  not  a part  of  the  reversion  of  Stanton  in 
the  premises,  but  an  interest  which  accrued  to  the  plain- 
tiff under  the  owner  of  the  legal  estate,  to  whom  Stan- 
ton had  conveyed  the  same  before  the  execution  of  the 
lease  io March:  that  at  the  time  of  the  demise  in  question 
Stanton  had  only  an  equity  of  redemption  in  the  demised 
premises,  and  therefore  the  covenants  in  the  lease  are 
only  collateral  to  the  land  and  not  binding  on  defendant, 
especially  without  entry  by  him  into  possession  of  the 
property:  that  before  action  brought  plaintiff’s  estate 
and  interest  in  the  premises  had  ceased  and  determined, 
and  the  same  never  was  other  than  a conditional  and 
defeasible  estate  : that  the  alleged  reversion  of  Stanton 
never  vested  in  plaintiff,  but  the  same  at  the  time  of 
the  commencement  of  the  action  was  merged  and  ex- 
tinguished. 

Mr.  G-alt^  Q.  C.,  and  Mr.  A.  Croohs,  Q.  C.,  for  the 
appellant. 

Mr.  Hilly ard  Cameron^  Q.  C.,  and  Mr.  Anderson  for 
the  respondent. 

In  addition  to  the  cases  cited  in  the  court  below, 
Dulce  V.  Ashby ^ (a)  Heney  v.  Loiu,  {b)  Hill  v.  Price,  (c) 
Roche  V,  O'Brien,  {d)  Stokes  v.  Russel,  {e)  Tudor's 
Leading  Cases  on  Conveyanceing,  771,  Shelf  or  d on 

(«)  7 H.  & N.  600;  8 Jur.  N.  S.  230  {h)  9 Gr.  Cb.  R.  265. 

(c)  1 Dick.  344,  {d)  1 B.  & B.  330. 

(e)  3 T.  R.  678. 


1864. 


Todd 


V. 

Cameron. 


Statement. 
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1864.  Keal  Property,  542,  Mayhew  on  Merger,  60,  Platt 
on  Leases,  vol.  i.,  pp.  53,  64,  vol.  ii.,  pp.  163,  270, 


V. 

Cameron. 


393,  395,  399,  were  amongst  other  authorities  refer- 
red to. 


Draper,  C.  J. — -The  facts  of  the  case,  as  I find  them 
on  the  evidence,  are  as  follows : — 

1st. — Stanton  was  seised  in  fee  of  the  premises  in 
question,  and  on  1st  June,  1830,  he  mortgaged  them  in 
fee  to  Hugh  Carfrae. 

2nd. — Carfrae  died  in  1839,  having  devised  the  mort- 
gaged premises,  debt  and  mortgage  to  his  executors. 

3rd. — Stanton^  on  29th  February,  1844,  leased  the 
same  premises  to  March  for  21  years,  from  the  21st 
March,  1844,  and  the  lessee  entered  and  took  possession. 

Judgment. 

4th. — By  lease  and  release  respectively  dated  11th 
and  12th  April,  1845,  Stanton  conveyed  all  his  estate 
and  interest  in  the  mortgaged  premises  to  J.  H.  Cameron 
upon  certain  trusts,  one  of  which  was  a resulting  trust 
for  Stanton. 

5th. — Carfrae’s  executors  on  4th  May,  1849,  sold, 
transferred  and  assigned  the  mortgaged  premises,  &c., 
&c.,  to  Patterson  in  fee. 

6th. — The  Court  of  Chancery,  on  9th  September, 
1851,  made  a decree  in  a suit  in  which  Patterson  was 
plaintiff,  and  Stanton,  Cameron,  and  the  cestuis  que 
trustent  were  defendants,  ordering  a sale,  with  the  mas- 
ter’s approbation,  of  the  mortgaged  premises,  the  proceeds 
to  be  applied  to  pay  ofi*  Patterson,  and  the  balance,  if 
any,  to  be  paid  to  the  defendants  as  the  court  might 
direct,  the  master  to  settle  the  conveyances  in  case  the 
parties  differed,  and  all  proper  parties  to  join  as  the 
master  should  direct. 
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7th. — The  sale  took  place,  subject  to  the  following 
among  other  conditions,  ‘Hhat  the  property  was  sold 
subject  to  the  rights  of  the  Crown  in  respect  of  any  claim 
thereon  in  consequence  of  the  said  Robert  Stanton^  the 
mortgagor,  having  held  office  under  the  Crown,  and  also 
subject  to  any  judgments  outstanding  against  the  said 
Robert  Stanton,  and  that  the  said  property  was  also 
subject  to  a lease  thereof  granted  by  Robert  Stanton  to 
Charles  March  for  twenty-one  years,  from  21st  March, 
1844,  at  the  yearly  rent  of  £100.”  This  was  on  the 
27th  July,  1853,  and  Charles  Magrath  was  the  pur- 
chaser for  £1420. 


1864. 


Todd 


V. 

Cameron. 


8th. — By  indenture  dated  27th  July,  1853,  made  be- 
tween Patterson  of  the  first  part,  Cameron  of  the  second 
part,  the  cestuis  que  trustent  of  the  third  part,  Stanton 
of  the  fourth  part,  Magrath  of  the  fifth  part,  and  Jones 
of  the  sixth  part ; Patterson  according  to  his  estate, 
&c.,  as  mortgagee  and  at  the  request  and  direction  of 
Magrath,  testified  by  his  being  a party,  bargained,  sold, 
and  released,  and  Cameron  according  to  his  estate  as 
trustee,  and  at  the  request  and  direction  of  Magrath, 
bargained,  sold  and  released,  and  the  cestuis  que  trustent 
at  the  like  request,  &c.,  of  Magrath,  remised,  released 
and  quitted  claim,  and  Stanton  at  the  like  request,  kc,, 
of  Magrath,  granted,  bargained,  sold,  released,  ratified 
and  confirmed  unto  Jones,  his  heirs  and  assigns,  the 
same  premises  habendum  to  Jones  in  fee,  subject  as 
stated  in  the  condition. 


Judgment . 


9th. — By  indenture  dated  27th  July,  1853,  reciting 
the  trust  deed  of  April,  1845,  the  sale  of  the  premises, 
by  order  of  the  Court  of  Chancery,  to  Jones  for  £1420, 
of  which  Joiies  had  paid  £750,  and  was  to  secure  the 
remaining  £670  by  mortgage  to  Cameron,  Jones  con- 
veyed the  premises  to  Cameron  in  fee,  to  secure  the 
payment,  &c. 


10th. — On  21st  March,  1855,  Cameron  distrained  on 
March  for  rent. 
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1864.  11th. — On  2nd  September,  1861,  the  mortgage  given 

by  Jones  to  Cameron  was  satisfied  and  discharged. 

V. 

Cameron. 

12th. — This  action  is  brought  by  Cameron  for  the 
rent  from  the  21st  March,  1855,  to  1st  September, 
1861. 

The  title  of  defendant  is  as  follows : — 

29th  February,  1844. — Stanton  having  the  equitable 
fee  only,  (being  mortgagor  in  fee  in  possession,)  leased 
' to  March  for  twenty-one  years,  from  21st  March,  1844  ; 
Mmch  entered  into  possession. 

1st  August,  1853. — March  in  consideration  of  £500 
assigned  his  lease,  estate  and  interest  to  Philpotts. 

17th  August,  1853. — Philpotts  mortgaged  the  term 
Judgment,  to  the  defendant. 

26th  October,  1860. — Decree  in  a foreclosure  suit, 
brought  on  that  mortgage  ordering  a sale. 

14th  December,  1861. — Sale  of  the  term  as  mortgaged 
to  the  defendant. 

The  plaintiff’s  right  to  recover  depends  exclusively 
upon  his  being  the  assignee,  during  the  period  in  which 
the  rent  claimed  fell  due,  of  the  reversion  in  fee  in 
Stanton^  which  arose  as  between  him  and  March  out  of 
the  lease  of  29th  February,  1844. 

After  the  lease  and  release  of  April,  1845,  Stanton 
had  neither  legal  nor  equitable  estate  in  the  premises 
except  indeed  the  resulting  trust  in  his  favour  contained 
in  that  release,  nor  can  I understand  any  principle  or 
construction  of  law  by  which  he  could  on  the  facts  as 
they  appear  be  held  to  be  in,  as  of  his  former  estate.  I 
do  not  understand  that  the  decree  being  not  merely  one 


ERROR  AND  APPEAL  REPORTS. 


439 


of  foreclosure  but  directing  a sale  also,  has  the  less  effect 
on  the  rights  of  all  the  parties  before  the  court  in  the 
foreclosure  suit.  By  the  conveyance  made  in  pursuance 
of  the  decree,  the  legal  estate  which  theretofore  was  in 
Patterson  became  vested  in  Jones  with  all  its  incidents, 
while  the  equitable  estate  which  Stanton  had  as  mort- 
gagor was  with  all  its  incidents  extinguished  and  at  an 
end. 

If  as  is  said  by  Lord  Eardwiche  mQashorne  v.  Scarf e (a) 
a foreclosure  is  considered  as  a new  purchase  of  the 
land  by  the  m?ft.'tgagee,  a like  effect  must  attend  the 
sale  of  the  estate  under  the  decree,  for  it  must  vest  in 
the  purchaser  all  that  would  have  vested  in  the  mortga- 
gee by  an  absolute  foreclosure,  and,  as  I understand,  after 
such  a decree  the  mortgagee  can  convey  an  unimpeach- 
able title  without  the  concurrence  of  the  mortgagor. 

The  decree  that  all  proper  parties  shall  be  joined,  it  is 
said,  is  rather  to  secure  the  purchaser  against  any  empty  Judgment, 
outstanding  estate  in  the  mortgagor,  and  those  claiming 
under  him,  than  because  he  has  any  actual  interest  to 
convey. 

But  I have  failed  to  convince  myself,  though  my  first 
impressions  were  the  other  way  that  the  decree  or  the 
conveyance  made  under  its  authority,  put  an  end  to  the 
reversion  by  estoppel  as  between  Stanton  and  those  to 
whom  he  subsequently  conveyed,  and  March  and  those 
who  have  acquired  his  interest.  I assume  it  to  be  beyond 
question  that  the  lease  of  29th  February,  1844,  created 
such  a reversion,  and  that  such  reversion  was  'prima 
facie  a reversion  in  fee,  and  if  Stanton  had  subsequently 
acquired  any  estate  in  the  premises  it  would  have  fed 
that  estoppel. 

Then  is  this  reversion  vested  in  the  plaintiff.  The 
lease  and  release  of  April,  1845,  were  certainly  sufficient 
to  pass  it,  and  were  as  plainly  intended  to  do  so,  and 


1864. 


(a)  1 Atk.  606. 
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it  thereby  was  I assume  vested  in  him.  If  it  did  not 
pass  from  him  to  Joyies  by  the  conveyance  of  July,  1853, 
it  must  still  he  in  him,  nothing  else  is  shewn  which  would 
divest  him  of  it.  If  it  did  pass  to  Jones^  then  by  the 
mortgage  in  fee  made  by  Jones  to  the  plaintiff  it  would 
be  re-conveyed  to  him,  and  either  way  he  had  it  during 
all  the  period  for  which  he  is  now  claiming  rent. 

If  so,  the  plaintiff  establishes  his  right  to  recover. 
The  argument  in  the  defendant’s  favour  proceeded  mainly 
on  the  assertion  that  Stanton  having  only  an  equity  of 
redemption  at  the  time  he  leased  to  Murcli,  leased  only 
what  he  had ; and  that  the  reversion  expectant  on  the 
determination  of  that  term,  was  of  the  same  nature  as 
Stanton's  actual  interest,  namely,  a pure  equity,  and  that 
it  either  merged  in  the  legal  estate  when  the  two  were 
united  in  Jones  or  it  was  barred  or  extinguished  by  the 
decree  of  foreclosure. 

Judgment. 

The  answer  to  this  appears  to  me  to  be  that  the  lease 
of  1844  says  nothing  as  to  the  nature  or  extent  of 
Stanton  s estate  or  interest,  but  purports  and  professes 
to  convey  a legal  estate,  a term  of  twenty-one  years,  and 
the  reversion  that  arises  by  estoppel,  because  Stanton 
had  no  estate  out  of  which  he  could  create  the  term, 
must  be  a legal  and  not  an  equitable  reversion,  and  in 
the  absence  of  any  thing  to  the  contrary,  the  intendment 
must  be  that  it  was  a reversion  in  fee:  that  the  fore- 
closure suit  instituted  by  the  mortgagee  in  fee  cOuld  not 
affect  this  reversion,  which  arose  out  of  a transaction 
long  subsequent  to  the  mortgage,  and  to  which  the 
mortgagee  was  neither  party  nor  privy;  that  a decree  of 
forclosure  would  not  have  vested  it  in  the  mortgagee, 
nor  will  the  sale  under  the  decree  vest  it  in  the  purchaser, 
for  it  is  altogether  outside  of  and  unconnected  with  the 
mortgage,  and  is  independent  of  any  and  every  actually 
existing  estate,  and  if  it  vested  in  the  purchaser  it  was 
by  force  of  the  apt  words  of  conveyance  used  by  the 
parties  thereto,  who  were  entitled  to  this  reversion  by 
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estoppel  and  not  by  force  of  the  decree.  The  condition 
of  sale,  that  it  was  subject  to  this  lease,  would  rather 
strengthen  than  militate  against  this  conclusion. 


1864. 


Todd 


V. 

Cameron. 


For  these  reasons  I am  of  opinion  that  the  judgment 
of  the  court  below  should  be  affirmed. 

Esten,  V.  G. — The  facts  of  this  case  are  these : — 

Robert  Stanton^  owner  in  fee  of  the  premises  in  question 
on  1st  June,  1830,  made  a mortgage  of  them  in  fee  to 
Hugh  Qarfrae^  for  the  purpose  of  securing  £600  and 
interest.  Carfrae  departed  this  life  in  Juljq  1839, 
having  made  his  will  duly  attested,  bearing  date  18th 
December,  1838,  and  thereby  gave  all  his  property  to 
Anne^  Thomas  and  Robert  Carfrae  and  James  Leslie, 
on  certain  trusts,  and  appointed  them  executors.  They 
proved  the  will.  On  29th  February,  1844,  Robert  Stanton 
granted  a lease  of  the  mortgaged  premises  to  oxiQ  March 
for  twenty-one  years  at  a rent  of  £100  a year,  which  Judgment. 
March  covenanted  to  pay;  and  Thomas  Carfrae  having 
died,  the  surviving  trustees  and  executors,  namely,  Anne 
and  Robert  Carfrae,  and  James  Leslie  by  indenture  of 
assignment,  dated  4th  of  May,  1849,  transferred  the 
mortgage  to  Patterson,  previously  to  which,  however, 
and  on  the  11th  and  12th  of  April,  1845,  Robert  Stanton 
by  indenture  of  lease  and  release  of  these  dates  had 
conveyed  his  equity  of  redemption  in  the  mortgaged 
premises  to  the  plaintiff  in  fee,  upon  certain  temporary 
trusts  for  the  benefit  of  his  children,  William,  Sophia  and 
James  Stanton,  with  an  ultimate  reversion  or  resulting 
trust  in  himself.  Patterson  filed  his  bill  of  foreclosure  on 
the  mortgage  against  Robert,  William,  James  and  Sophia 
Stanton  and  the  plaintiff,  anj  on  the  9th  of  September, 

1851,  the  usual  decree  for  sale  was  made  in  default  of  pay- 
ment of  the  mortgage  money  at  the  time  appointed,  and 
afterwards,  and  on  the  16th  of  April,  1852,  an  absolute 
order  of  sale  was  pronounced,  and  the  premises  were  duly 
offered  for  sale  and  purchased  by  Magrath  for  the  sum 
of  £1420,  subject  to  the  rights  of  the  Crown  in  conse- 
57  VOL.  II. 
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1864.  quence  of  Robert  Stanton  having  been  an  accountant  of 
the  Crown,  and  to  all  juelgments  outstanding  against 
V.  him,  and  subject  also  to  the  lease  granted  by  him  to 

Cameron.  ’ 

March  as  before  mentioned.  By  direction  of  Magrath 
the  premises  were  conveyed  to  Jones,  who  was  either 
the  real  purchaser  or  had  taken  an  assignment  of  the 
purchase ; and  Joyies  having  paid  the  amount  due  to 
Patterson  on  the  mortgage,  and  other  sums  as  agreed, 
amounting  in  all  to  the  sum  of  <£782  18s.  Id.,  made  a rnort. 
gage  to  the  plaintiff  as  trustee  under  the  indenture  of 
12th  of  April,  1845,  for  securing  the  balance  of  the  pur- 
chase money,  amounting  to  £637  Is.  lid.,  upon  the  trusts 
of  that  indenture.  The  legal  estate  in  fee,  therefore, 
in  the  premises  is  vested  in  Mr.  Cameron,  the  plaintiff*, 
as  mortgagee  in  trust.  March  assigned  the  lease  for 
twenty-one  years  to  Philpotts  by  indenture  of  1st  August, 
1853,  who  mortgaged  it  to  the  defendant  Todd  on  the  17  th 
of  same  month  of  August,  and  Todd  having  filed  a hill 
Judgment,  ^f  foreclosure  on  the  mortgage,  a sale  was  ordered  and 
the  residue  of  the  term  was  sold  and  purchased,  I pre- 
sume, by  Todd  before  the  rent  which  is  demanded  in  this 
action  accrued. 

To  sustain  the  verdict  and  judgment  of  the  court 
below,  it  must  appear  that  the  respondent,  Mr.  Cameron, 
was  entitled  to  the  reversion  immediately  expectant  on 
a legal  term  of  twenty-one  years  vested  in  the  appellant 
Mr.  Todd.  Todd's  term  originally  was  beyond  doubt 
carved  out  of  the  equity  of  redemption,  and  was  in  the 
eye  of  the  law  existing  only  by  estoppel,  and  as  to  third 
parties  was  in  fact  no  estate  at  all.  If  Jones,  taking 
only  from  Paterson,  had  conveyed  to  any  other  person 
than  Cameron,  confessedly  the  action  could  not  have 
been  maintained  by  that  person.  The  right  to  maintain 
the  action  therefore  must  rest  upon  two  grounds : 
one  that  the  Stantons  and  Cameron  joined  in  the  con- 
veyance to  Jones  ; the  other,  that  the  legal  estate  has 
come  to  Cameron,  who  claimed  directly  under  Stanton. 
With  regard  to  the  first  ground,  it  would  not  appear  to 
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be  sufficient.  When  an  estate  is  conveyed  by  a mort- 
gagee under  a decree  for  sale  made  on  the  mortgage, 
he  conveys  the  estate  in  the  same  plight  as  it  was  on  the 
day  the  mortgage  was  executed,  and  the  estate  conveyed 
is  paramount  to  all  subsequent  titles.  The  purchaser  is 
no  more  bound  by  a lease  granted  by  the  mortgagor 
after  the  creation  of  the  mortgage,  than  a purchaser  at 
law  under  execution  would  be  bound  by  a lease  created 
after  the  delivery  to  the  sheriff  of  the  writ  under  which 
the  purchase  was  made.  Suppose  it  was  a second  mort- 
gage that  had  been  created  and  not  a lease,  and  that  the 
second  mortgagee  was  not  a party  to  the  suit,  it  could 
never  be  that  on  the  conveyance  to  the  purchaser  the 
doctrine  of  estoppel  would  apply,  for  the  result  would 
be  to  vest  the  legal  estate  in  the  second  mortgagee, 
whereas  the  only  effect  that  follows  is  that  the  second 
mortgagee  is  not  bound  by  the  decree,  but  may  redeem 
the  estate,  and  so  the  lessee  in  the  present  case  could 
redeem  the  estate.  The  concurrence  of  the  Stantons  and 
Cameron  in  the  conveyance  to  Jones  was  unnecessary. 
They  could  not  have  been  compelled  to  join  in  the  con- 
veyance. 

The  purchaser  under  decree  cannot  require  the  concur- 
rence of  the  mortgagor  in  the  conveyance ; he  gets  the 
legal  estate  from  the  mortgagee  and  the  beneficial  in- 
terest under  the  decree  as  it  was  at  the  date  of  the 
mortgage.  The  estate  which  Jones  acquired  was  the 
legal  estate  vested  in  Patterson^  and  the  equitable  estate 
which  Stanton  conveyed  to  Carfrae.  He  required  the 
concurrence  of  the  Stantons  and  Cameron^  ex  majori 
cautela,  but  he  got  all  they  could  give  him  and  more 
under  the  decree,  and  he  certainly  did  not  intend  to 
take  one  jot  less  than  the  decree  gave  him.  Their  con- 
veyance therefore  was,  I think,  inoperative  on  the  prin- 
ciple of  quod  tacite  inest  nihil  operatur.  All  the  estates 
which  they  purported  to  convey  were  in  fact  destroyed 
by  the  decree  and  the  conveyance  executed  in  pursuance 
of  it.  The  consequence  is  that  Jones  did  not  take  the 


1864. 


Todd 


V. 

Cameron. 


Judgment. 
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Todd 


V. 

Cameron. 


estate  by  estoppel  and  was  not  bound  by  the  estoppel, 
and  could  have  ejected  Todd  from  the  demised  pre- 
mises. The  mortgage  which  he  made  to  Cameron  was 
derived  entirely  out  of  his  estate.  Jones  received  the 
estate  which  Stanton  had  at  the  moment  of  the  execu- 
tion of  the  mortgage  to  Carfrae,  under  an  obligation  or 
contract  to  make  a mortgage  to  Cameron  to  secure  the 
balance  of  the  purchase  money.  But  it  was  Jones' 
estate  and  no  other  that  was  mortgaged,  and  that  estate 
was  the  identical  estate  that  Stanton  had  eo  instanti  t\i2^i 
he  executed  the  mortgage  to  Carfrae. 


With  regard  to  the  reservation  of  the  lease  by  the 
conveyance  to  Jones^  it  would  appear  to  me  that  it  could 
not  have  the  effect  of  creating  the  relation  of  tenant  and 
reversioner  between  Todd  and  Jones.  For  that  purpose 
it  must  amount  to  a demise  to  Todd  for  the  residue  of 
the  term  of  twenty-one  years  with  remainder  to  Jones  in 
Judgment  reservation  as  to  the  judgments  outstanding 

against  Stanton  would  not  subject  the  estate  of  Jones  to 
those  judgments  at  law.  Mr.  Jones.,  I presume,  did  not 
undertake  to  pay  what  might  be  due  to  the  Crown  or  all 
the  judgments  outstanding  against  Stanton.  The  object 
of  the  reservation  probably  was  to  protect  Mr.  Stanton 
in  reference  to  his  covenants  for  title.  At  all  events,  it 
could,  I think,  only  give  the  lessee  a right  to  protection 
in  equity  against  any  disturbance  that  might  be  attempted 
by  the  purchaser. 


The  present  case  is  on  all  fours  with  Lord  Doivne  v. 
Thompson,  (a)  There  a mortgagor  after  the  mortgage 
granted  a lease,  and  then  joined  with  the  mortgagee  in 
conveying  to  a purchaser,  the  mortgagee  being  paid  off 
out  of  the  purchase  money,  and  the  balance  being  paid 
to  the  mortgagor,  or  rather  his  assignees — he  having  be- 
come bankrupt.  It  was  held  that  he  could  maintain 
ejectment  against  the  lessee,  although  he  had  received 
from  him  two  years’  rent,  and  could  also  maintain  an 


(a)  9 Q.  B.  1037. 
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action  for  use  and  occupation  after  six  months’  notice.  1864. 
If  Patterson  and  Stanton  had  joined  in  conveying  the 
premises  to  Cameron,  this  case  would  have  been  identi- 
cally  the  same  with  Lord  Downe  v.  Thompson,  but  it 
can  make  no  difference  that  Stanton  had  previously  con- 
veyed to  Cameron,  or  that  Patterson  conveyed  to  Jones, 
and  Jones  to  Cameron,  and  that  the  Stantons  and  Cam- 
eron joined  with  Patterson  in  conveying  to  Jones.  If 
no  foreclosure  had  occurred,  and  no  conveyance  to  Jones, 
or  by  Jones  to  Cameron,  both  parties  would  have  been 
estopped,  and  the  result  would  have  been  the  same  had 
Stanton  redeemed  the  estate,  and  either  before  or  after- 
wards conveyed  to  Cameron : but  Cameron  having 
acquired  the  legal  estate  of  Patterson  and  Jones,  neither 
of  whom  was  bound  by  the  estoppel,  is  not  bound  by  it 
in  respect  of  the  estate  derived  from  them ; and  Cam- 
eron not  being  bound  by  the  estoppel,  Todd  is  not  bound 
by  it,  and  can  shew  the  truth  which  he  has  done,  and 
the  consequence  is  that  no  legal  term  exists  in  Todd,  or  Judgment, 
reversion  immediately  expectant  upon  it  in  Cameron, 
and  therefore  that  this  action  cannot  be  maintained  and 
that  the  judgment  of  the  court  below  should  be  reversed. 

Even  if  the  circumstance  that  the  reversion  in  fee  by 
estoppel  had  been  conveyed  to  Cameron  by  Stanton  pre- 
viously to  the  conveyance  by  Jones  to  Cameron,  it  can- 
not have  any  effect  under  the  circumstances  of  the  case  ; 
for  Cameron,  the  trustee,  with  the  consent  of  his  cestuis 
que  trustent,  all  sui  juris,  joined  with  Patterson,  the 
mortgagee,  and  his  cestuis  que  trustent  in  conveying  the 
estate  to  Jones,  whereby  the  trust  estate  came  to  an  end, 
and  the  whole  legal  and  equitable  fee  simple  became 
vested  in  Jones,  so  that  at  the  time  of  conveyance  to 
Cameron  he  did  not  claim  the  reversion  by  estoppel. 

Per  Curiam. — Appeal  dismissed  with  costs.  \_Esfen, 

V.  C.,  dissenting.] 
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On  an  Appeal  from  a Decree  op  the  Court  op  Chancery.. 

Kerr  v.  Amsden. 

Registered  judgment — Lim — Si  Victoria,  chapter  34,  andlZ  ^ 14  Victoria, 
chapter  63. 

Held,  per  Curiam,  affirming  the  judgment  of  the  court  below,  that  in 
order  to  a judgment  creditor  retaining  the  lien  created  by  the 
registration  of  his  judgment  it  was  incumbent  on  him  to  lodge  a 
writ  against  lands  with  the  sheriff  within  one  year  after  the 
registration  of  his  judgment ; in  other  words,  if  such  a judgment 
creditor  had  neglected  to  lodge  his  writ  against  lands  for  a year  after 
the  entry  of  his  judgment,  and  an  unregistered  judgment  creditor 
or  a subsequently  registered  judgment  creditor  had  lodged  his  writ 
before  him,  the  sale  effected  under  such  execution  will  be  freed  and 
discharged  of  any  lien  created  by  such  registered  judgment. 
[Vankoughnet,  C.,  dissenting.]  y 

This  was  an  appeal  from  a decree  of  the  Court  of 
Chancery  in  a cause  wherein  Thomas  Coekhurn  Kerr 
and  John  Brown  were  plaintiffs,  and  Samuel  Amsden 
and  Angus  McCollum  were  defendants,  the  bill  in  which 
set  forth  that  on  the  28th  of  December,  1857,  plaintiffs 
recovered  judgment  in  the  Court  of  Common  Pleas 
against  Amsden  for  X306  11s.  3d.,  which  was  duly 
registered  in  the  registry  office  of  Haldimand  on  the 
30th  of  the  same  month,  at  which  time  Amsden  had 
divers  lands,  &c.,  in  that  county  ; and  the  same  judgment 
was  re-registered  on  the  28th  December,  1860  : that 
part  of  the  amount  had  been  recovered  by  virtue  of  writs 
issued  on  the  judgment,  leaving  still  due  £160  with 
interest  and  costs;  that  defendant  McCollum  claimed 
an  interest  in  those  lands  by  virtue  of  a sale  and 
conveyance  by  the  sheriff  of  Haldimand,  and  prayed 
payment  of  the  amount  remaining  due,  or  in  default  a 
sale.  The  answer  of  the  defendants  set  up  that  by 
virtue  of  writs  of  ji.  fa.  against  the  lands  of  Amsden^ 
the  same  had  been  sold  and  conveyed  to  McCollum.,  and 
that  no  writ  against  lands  had  been  sued  out  on  the 
judgment  recovered  by  the  plaintiffs  within  the  period 
required  by  law. 


The  following  admissions  were  made  and  signed  by 
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counsel : — that  tlie  plaintiffs  did  not  place  fieri  facias  1864. 
lands  in  the  sheriff’s  hands  until  the  28th  December, 

1859  ; that  before  filing  bill,  and  on  the  twenty-fifth 
February,  1860,  all  Amsden' s lands  were  duly  sold  at 
sheriff’s  sale  to  defendant  McCollum.  The  execu- 
tion of  the  sheriff’s  deed  to  McCollum,  dated  the 
sixteenth  day  of  April,  1860,  and  the  issuing  of  the 
writs  mentioned  therein.  That  at  date  of  registration  of 
plaintiffs’  judgment  Amsden  had  the  land  afterwards 
sold  to  McCollum;  that  the  writs  of  fieri  facias  under 
which  lands  were ‘sold  were  upon  registered  judgments, 
recovered  and  registered  subsequently  to  plaintiffs’ ; that 
the  writ  of  fieri  facias  lands  in  suit  of  Pratt  v.  Amsden 
was  placed  in  the  sheriff’s  hands  on  the  15th  July, 

1858  ; that  under  such  wnfit  Amsden  s lands  were  duly 
advertised  for  sale  within  the  year,  and  were  offered  for 
sale  on  the  third  day  of  November,  1859,  but  not  sold 
for  want  of  bidders  ; that  the  fieri  facias  was  returned 
on  the  seventh  day  of  November  following,  and  a vendi-  statement. 
tioni  exponas  duly  issued  under  which  Amsdeyis  lands 
were  sold  on  the  25th  of  February,  1860  ; that  the 
bill  was  filed  on  the  18th  of  May,  1861,  placed  in  the 
sheriff’s  hands  for  service  on  the  21st  of  May,  1862, 
and  served  on  the  23rd  of  the  same  month,  and  that 
during  the  whole  time  between  filing  and  service  defen- 
dants resided  in  Dunnville  and  might  have  been  served. 

The  cause  was  set  down  to  be  heard  upon  the  pleadings 
and  the  foregoing  admissions,  and  was  heard  before  his 
honour  Vice-Chancellor  Psten,\y^h.o,  after  taking  time  to 
consider  the  case,  dismissed  the  bill  with  costs. 

The  plaintiffs  being  dissatisfied  with  that  judgment, 
re-heard  the  cause  before  the  full  court,  when  the  decree 
which  had  been  pronounced  was  affirmed  with  costs,  his 
lordship  the  Chancellor  intimating  that  he  dissented 
from  the  views  expressed  by  the  learned  Vice-Chancellors, 
whose  judgments  were  as  follows: — 

Esten,  V.C,— The  question  in  this  case  is  whether  where 
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a registered  judgment  creditor  has  failed  to  deliver  a writ 
against  lands  to  the  proper  sheriff  Avithin  a year  from 
the  entry  of  his  judgment,  and  an  unregistered  judgment 
creditor  has  lodged  his  writ  against  lands  in  the  hands 
of  the  sheriff  before  the  registered  judgment  creditor, 
the  sale  of  the  lands  under  the  writ  on  the  unregistered 
judgment  is,  or  is  not  subject  to  the  equitable  charge 
created  by  the  registration  of  the  prior  registered  judg- 
ment ? I have  already  expressed  an  opinion  upon  this 
point  in  a judgment  which  I delivered  alone ; but  I 
thought  it  my  duty  to  re-consider  the  question,  since  the 
argument  of  this  appeal,  and  I adhere  to  the  opinion 
which  I before  expressed.  The  clause  in  Avhich  the 
question  arises  is  a very  singular  one.  In  the  9th  Vic- 
toria, chapter  34,  it  occurs  in  the  form  of  a proviso  in  the 
13th  section  of  the  act : but  in  the  Consolidated  Statutes 
of  Upper  Canada  it  forms  a separate  clause  by  itself. 
It  seems  to  be  founded  on  a misapprehension  of  the  law, 
or  rather  of  the  true  construction  of  the  act  in  which  it 
occurs.  It  seems  to  indicate  that  the  legislature  thought 
that  but  for  that  proviso  an  unregistered  judgment,  fol- 
lowed by  a Avrit  in  the  sheriff’s  hands,  Avould  prev^ail 
against  a registered  judgment.  But  this,  I apprehend, 
Avas  an  error  in  construing  the  13th  section.  The  sale 
under  the  unregistered  judgment  would  convey  only  such 
estate  as  the  debtor  had,  at  the  date  of  lodging  the  writ 
upon  that  judgment  in  the  sheriff’s  hands;  but  this 
estate  Avas  subject  to  the  registered  judgment,  supposing 
the  writ  to  haAm  been  lodged  after  the  registration, 
and  must  have  gone  to  the  purchaser  subject  to  such 
registered  judgment.  And  Avhen  the  registered  judg- 
ment creditor  afterwards  proceeded  to  a sale,  under 
his  own  judgment,  either  at  laAV  or  in  equity,  he  Avould 
offer  for  sale  and  would  convey  to  the  purchaser 
such  estate  as  the  debtor  had  at  the  date  of  the  regis- 
tration of  his  judgment,  and  such  conveyance  Avould 
therefore  over-reach  the  conveyance  under  the  writ  upon 
the  unregistered  judgment.  Such  would  have  been  the 
effect  of  the  13th  section  without  the  proviso ; but  from 
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the  terms  of  the  proviso  we  must  suppose  that  the  legis-  1864. 
lature  did  not  intend  that  the  13th  section  should  have  ' 

Kerr 

that  effect,  but  intended  that  an  unregistered  judgment 
with  a writ  should  prevail  over  a registered  judgment, 
and  the  proviso  was  introduced  in  order  to  limit  that 
result  to  cases  in  which  the  registered  judgment  creditor 
had  neglected  to  lodge  his  writ  for  a year  after  the  reg- 
istry of  his  judgment,  and  that  they  intended  only  that 
a registered  judgment  should  over-reach  subsequent  sales 
and  conveyances  by  the  debtor,  which,  in  fact,  was  the 
real  effect  of  a docketed  judgment  in  England,  when 
docketing  was  practised.  It  might  have  been  fairly 
questioned  whether  the  proviso  in  the  13th  section  of 
9th  Victoria,  c.  34,  was  not  repealed  by  the  13th  and 
44th  Victoria,  c.  63,  but  I should  have  thought  that  it 
was  not  so  repealed. 

The  effect  of  repealing  it  would  have  been  to  have 
given  absolute  priority  to  the  unregistered  judgment  Judgment, 
with  a writ,  according  to  what  we  must  deem  to  have 
been  the  meaning  of  the  legislature  in  framing  the  13th 
section,  or  to  have  preserved  the  priority  of  the  regis- 
tered judgment,  notwithstanding  the  neglect  to  lodge 
the  writ  within  a year  after  entry,  neither  of  which 
results  would  have  accorded  with  the  intention  of  the 
legislature.  I should  have  thought,  therefore,  that  the 
proviso  in  question  was  not  repealed  by  the  13th  and 
14th  Victoria,  chapter  63,  and  the  matter  is  placed 
beyond  dispute  by  the  22nd  Victoria,  chapter  89,  sec.  52, 
which  preserves  or  retains  it  in  the  form  of  a separate 
clause.  The  result  is  that  if  a registered  judgment 
creditor  should  neglect  to  lodge  his  writ  against  lands 
with  the  sheriff  for  a year  after  the  entry  of  his  judgment^ 
and  an  unregistered  judgment  creditor  should  lodge  his 
writ  against  lands  before  him,  the  unregistered  judgment 
will  “take  effect”  against  the  registered  judgment;  and 
the  question  is,  what  is  the  effect  of  this  provision  ? 


The  moaning  of  the  legislature,  I think,  was  that  a 
58  VOL,  ir, 
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1864.  registered  judgment  should  not  only  bind  the  lands,  as 
against  subsequent  purchasers  from  the  debtor,  but 
Amlden  have  priority  over  unregistered  or  subsequently 

registered  judgments,  although,  with  prior  writs  in  the 
hands  of  the  sheriff,  provided  the  registered  judgment 
creditor  should  issue  and  lodge  his  writ  within  a year 
from  the  entry  of  the  judgment.  If,  however,  he  should 
neglect  this  precaution  the  unregistered  judgment,  with 
a prior  writ  in  the  sheriff’s  hands,  should  “take  effect” 
against  the  registered  judgment.  The  intention  of  this 
provision  must  be  that  where  the  sheriff  should  proceed 
to  a sale,  the  judgment  creditor,  who  had  the  first  writ, 
should  be  paid  in  full,  in  preference  to  the  registered 
judgment  creditor.  This  is  the  only  way  in  which  the 
unregistered  judgment  could  “take  effect”  against  the 
registered  judgment.  The  whole  object,  however,  of 
this  provision  will  be  defeated  if  it  should  be  deemed 
that  the  equitable  charge  created  by  the  registered  judg- 
jud<^ment  tncnt  should,  although  the  legal  lien  would  not,  prevail 
over  the  unregistered  judgment  with  the  prior  writ  in 
the  sheriff’s  hands  ; because,  in  that  case,  the  sheriff’s 
sale,  under  such  writ,  will  be  subject  to  the  registered 
judgment ; the  purchaser  will  deduct  the  amount  of  it 
from  his  purchase  money,  and  the  unregistered  judgment 
creditor,  instead  of  being  paid  first,  as  the  legislature 
intended,  will  be  paid  second  or  not  at  all. 

Thus,  supposing  the  estate  to  be  worth  <£300,  and  the 
registered  judgment  to  be  for  <£200,  and  the  unregistered 
judgment  with  the  first  writ  to  be  also  for  £200,  the 
purchaser,  understanding  that  he  purchases,  subject  to 
the  registered  judgment  in  equity,  will  deduct  the 
amount  of  it  from  his  purchase  money,  and  will  offer 
only  <£100  for  the  estate,  and  the  unregistered  judgment 
/ creditor  must  be  satisfied  with  it ; and  the  purchaser,  in 

order  to  preserve  his  estate,  will  have  to  pay  the  full 
amount  of  the  registered  judgment  to  the  holder  of  it. 
In  other  words,  the  registered  judgment  will  be  paid  in 
full  first,  and  the  unregistered  judgment,  with  the  first 
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writ,  will  be  paid  second,  and  only  in  part  or  not  at  all, 
contrary  to  the  intention  of  the  legislature,  which  must 
be  considered,  according  to  this  construction,  as  saying 
uno  flatu^  that  the  unregistered  judgment  shall  be  paid 
first  at  law,  and  the  registered  judgment  shall  be  paid 
first  in  equity ; which  would  be  an  absurd  result. 

The  truth  is,  that  when  the  legislature  passed  the  13th 
and  14th  Victoria,  chapter  63,  they  did  not  intend  to 
alter  the  13th  section  of  the  9th  Victoria,  chapter  84, 
but  only  to  explain  it.  They^  re-enacted  and  explained 
it  eodem  intuitu  with  which  they  originally  passed  it 
in  the  9th  Victoria,  chapter  31 ; and  the  second  section 
of  the  13th  and  14th  Victoria,  chapter  63,  must  have 
been  enacted  eodem  intuitu  ; for  the  same  intention  must 
be  attributed  to  the  whole  act  and  to  every  part  of  it. 
Now  the  intent  of  the  13th  section  of  the  9th  Victoria, 
chapter  34,  must  have  been  that  registered  judgments 
should  bind  lands  in  the  hands  of  subsequent  purchasers 
from  the  debtor,  but  should  be  postponed  to  a registered 
judgment  with  a prior  writ,  otherwise  the  proviso  which 
immediately  follows  would  have  been  insensible. 

Before  this  act  the  first  writ  prevailed;  the  legisla- 
ture meant  that  it  should  still  prevail,  and  such  is  the 
true  construction  of  the  13th  section  without  the  proviso, 
which  qualified  this  priority,  and  limited  it  to  cases  in 
which  the  registered  judgment  creditor  should  neglect  to 
deliver  his  writ  for  a year  after  entry  of  his  judgment. 
The  effect  of  the  entire  section  was  that  a registered 
judgment  should  bind  the  lands  as  against  subsequent 
purchasers  from  the. debtor,  and  should  even  prevail  over 
an  unregistered  judgment  with  a prior  writ,  unless  the 
registered  judgment  creditor  shall  neglect  to  lodge  his 
writ  for  a year  after  entry  of  his  judgment. 

Then  came  the  13th and  14th  Victoria,  chapter  63,  which 
began  by  explaining  the  9th  Victoria,  chapter  34,  section 
13,  but  as  I have  already  observed,  did  not  mean  to  alter  it. 


1864. 


Kerr 

V. 

Amsden. 


Judgment. 
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1864.  The  effect  of  the  first  section  of  the  13th  and  14th  Vic- 
toria,  chapter  63,  without  the  proviso  being  understood, 
Ams'den  havo  been  that  all  registered  judgments  would 

have  been  postponed  to  unregistered  judgments  with 
prior  writs  i'pso  facto,  because  such  was  the  meaning  and 
true  construction  of  the  9th  Victoria,  chapter  34,  section 
13,  without  the  proviso;  and  this  section  was  re-enacted  in 
the  13th  and  14th  Victoria,  chapter  63,  with  the  same 
meaning  with  which  it  was  originally  passed,  in  the  9th 
Victoria,  chapter  34.  The  second  section  of  the  13th 
and  14th  Victoria,  chapter  63,  must  have  been  enacted 
with  the  same  intent  as  the  first,  because  the  legislature 
could  not  pass  two  clauses  in  the  same  act  of  parliament 
with  a different  and  inconsistent  intent.  The  first  and 
second  sections  are  to  be  read  as  if  contained  in  one  sec- 
tion, as  in  fact  they  are  in  the  Consolidated  Statutes,  and 
the  meaning  of  them,  independently  of  the  proviso,  is 
that  registered  judgments  shall  bind  lands  in  the  hands 
Juagment.  of  subsequent  purchasers  from  the  judgment  debtor,  in 
the  same  manner  as  docketed  judgments  in  England 
formerly  did,  and  should  form  an  equitable  charge  on 
such  lands,  but  shall  be  postponed  to  an  unregistered 
judgment  with  a prior  writ,  unless  (such  is  the  effect  of 
the  superadded  proviso,  expressed  in  the  9th  Victoria, 
chapter  34,  understood  in  the  13th  and  14th  Victoria, 
chapter  63,  and  re-expressed  in  the  Consolidated  Statutes) 
the  registered  judgment  creditor  should  deliver  his  writ 
to  the  sheriff  within  a year  from  the  entry  of  his  judg- 
ment, in  which  case  the  registered  judgment  shall  pre- 
vail over  the  unregistered  judgment,  notwithstanding 
the  priority  of  the  writ,  both  at  law  and  in  equity.  This 
construction  necessarily  flows  from  the  consideration  that 
section  thirteen  of  9th  Victoria,  chapter  34,  and  section 
one  of  the  13th  and  14th  Victoria,  chapter  63,  mean 
the  same  thing,  and  section  two  of  13th  and  14th  Vic- 
toria, chapter  63,  means  the  same  thing  as  section  one ; 
that  these  clauses  per  se  gave  an  absolute  priority  to  the 
unregistered  judgment  with  the  prior  writ,  in  accordance 
with  the  previous  law,  but  that  this  prima  facie  opera- 
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tion  was  qualified  by  the  proviso  to  the  13th  section  of  1864. 
9tb  Victoria,  chapter  3 f,  and  the  effect  of  the  whole  is 
to  give  priority  to  the  registered  judgment  both  at  law 
and  in  equity;  provided,  and  only  provided,  it  is  followed 
by  a writ  delivered  to  the  sheriff  within  a year  from  the 
time  of  entry.  This  construction  seems  to  me  to  be  a 
reasonable  conclusion  from  the  premises  upon  which  it 
is  founded,  and  effectuates  the  intention  of  the  legisla- 
ture, which  would  otherwise  be  entirely  defeated  Before 
the  9th  Victoria,  chapter  31,  the  first  writ  bound  the 
lands,  and  this  had  been  the  case  ever  since  we  had 
a constitution.  The  legislature  were  so  impressed  with 
the  forcible  prevalence  of  the  writ,  thaf  they  assumed  it 
in  passing  the  13th  section  of  the  9th  Victoria,  chapter 
34,  and  engrafted  the  proviso  upon  that  section  for  the 
protection  of  the  registered  judgment.  The  13th  sec- 
tion, as  illustrated  by  the  proviso,  must  receive  this  con- 
struction, and  must  receive  the  same  construction  in  the 
13th  and  14th  Victoria,  chapter  63,  section  1,  in  which  judgment, 
it  is  only  explained,  and  the  second  section  of  the  act 
must  have  been  passed  with  the  same  intent  as  the  first. 

I think  therefore  that  a sale  under  a prior  writ  upon  an 
unregistered  judgment  is  not  subject  to  a prior  registered 
judgment,  upon  which  a writ  has  not  been  lodged  within 
a year  from  its  entry,  and  that  the  purchaser  at  such  sale 
holds  discharged  from  such  registered  judgment. 

Spragge,  V.C. — The  question  seems  to  divide  itself 
into  two  points.  First,  whether  the  proviso  to  9th 
Victoria,  chapter  34,  is  confined  in  its  operation  to 
judgments  registered  under  that  statute,  and  does  not  • 
apply  to  judgments  registered  under  13th  and  14th 
Victoria ; and  next,  whether,  if  it  applies  under  the 
later  statute,  it  applies  at  law  only,  or  both  at  law  and 
in  equity.  The  first  point  has  been  decided  in  the 
affirmative  in  both  the  common  law  courts,  and  the 
question  remains  whether,  in  equity,  the  priority 
obtained  by  registration  is  preserved,  although  the 
priority  is  lost  at  law^ 
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1864.  The  statute  9th  Victoria  gave  to  registration  the  effect 
of  creating  a legal  charge,  but  provided  that  it  should 
Amlden  efficacj  for  a year  only  ; 13th  and  14th  Vic- 

toria continued  the  same  effect  to  registration,  and  gives 
the  further  effect  of  creating  an  equitable  charge  ; the 
proviso  is  not  repeated  in  terms,  but  is  held  still  to 
apply  at  law ; the  legal  charge  is  still  lost,  unless 
execution  against  lands  be  lodged  with  the  sheriff  within 
the  year. 

If  without  lodging  the  writ  the  charge  in  equity  is 
preserved,  the  sale  by  the  creditor  who  has  obtained 
priority  at  law  must  be  subject  to  the  equitable  charge, 
and  his  priority  is  merely  nominal.  The  words  of  the 
statute  are,  “shall  take  effect,”  and  it  is  the  respective 
judgments,  not  writs  of  execution — that  are  to  take 
effect,  and  the  words  are  general,  not  confined  to  law 
or  equity.  If  the  equitable  charge  continues  without 
ji,  fa.  lodged,  then  the  judgment,  having  priority  at  law, 
Judgment,  effect  against  the  registered  judgment,  but 

the  registered  judgment  does  very  effectually  take  effect 
against  it.  The  legislature  was  dealing  with  priorities 
as  between  judgment  creditors,  and  prescribed  under 
what  circumstances  priority  should  be  obtained,  should 
be  preserved,  and  should  be  lost.  It  evidently  contem- 
plated the  registered  judgment  creditor  pursuing  his 
legal  remedy,  for  it  infiicts  the  loss  of  legal  priority,  at 
least,  upon  its  neglect.  Suppose,  then,  the  legal  remedy 
preserved,  as  was  the  case  in  the  common  law  cases 
reported,  both  having  writs  in  the  sheriff’s  hands,  the 
contest  at  law  has  been,  which  judgment  should  be  first 
satisfied — which  should  “take  effect”  against  the  other. 
It  does  not  seem  to  have  occurred  either  to  the  litigants 
or  to  the  court  that  the  priority  all  the  while  was  really 
with  the  registered  judgment  creditor.  Strictly,  of 
course,  the  court  of  law  had  only  to  do  with  the  moneys 
realized  by  the  sale,  but  the  whole  contest  was  futile  if 
the  equitable  charge  remained. 

It  does  seem  strange,  certainly,  that  in  order  to 
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preserve  an  equitable  charge,  it  should  be  necessary  1864. 

to  lodo;e  a common  law  writ.  If  some  other  act  ' 

° . . . . 
had  been  prescribed  as  the  condition  for  keeping 

alive  the  priority  of  the.  charge,  e.  g.^  re-registration, 
there  would  be  no  apparent  anomaly,  but  I do  not 
think  we  are  at  liberty  to  say  in  the  face  of  the  words 
of  the  act,  comprehensive  as  they  are,  that  the  omission 
to  do  what  the  act  prescribed  cannot  have  the  effect 
as  todhe  equitable  charge  which  is  given  to  it  in  general 
terms  by  the  act,  merely  because  it  appears  to  us  unne- 
cessary or  anomalous. 


The  question  may  be  shortly  put  in  this  w^ay : a writ 
of  ji,  fa.  against  lands  is  placed  in  the  hands  of  the 
sheriff;  there  is  a registered  judgment  against  lands  in 
the  same  county;  the  judgment  with  writ  lodged  (either 
unregistered,  or,  as  is  held  at  common  law,  registered 
after  the  other  judgment)  cannot  take  effect  against  the 
prior  registered  judgment,  unless  the  party  having  such 
prior  registered  judgment  had  neglected  to  lodge  his^^. 
fa.  for  a year ; but  if  such  neglect  has  taken  place,  then 
the  judgment  with  the  writ  lodged  prevails  and  “ takes 
effect”  against  the  prior  registered  judgment.  Does  it 
take  effect  against  it  in  any  practical  sense,  if  the 
equitable  charge  still  retains  its  precedence  over  the 
legal  charge?  The  question  upon  either  construction 
of  the  statute  has  its  difficulties ; but,  upon  the  whole,  I 
think  that  the  lodging  of  the  writ  within  the  year  is  made 
necessary  by  the  statute,  to  preserve  the  equitable  as  well 
as  the  legal  charge. 


Judgment. 


The  plaintiffs  thereupon  appealed  from  the  decree,  and 
the  order  affirming  the  same,  on  the  following,  amongst 
other  grounds  : — 


That  the  judgment  of  the  appellants  being  registered 
prior  to  those  judgments,  under  writs  of  execution  issued 
on  which  the  lands  of  Aimden  were  sold,  and  prior  to 
the  delivery  of  such  writs  to  the  sheriff  of  the  proper 
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1864.  county,  formed  a lien  on  the  said  lands  prior  to  such 
' judgments,  and  the  executions  issued  thereon,  and  such 
sale  was  and  should  be  declared  to  be  subiect  to  such 

Amsden.  ^ 

lien ; that  the  judgments,  under  executions  issued  on 
which,  the  said  lands  w^ere  sold,  being  judgments  regis- 
tered subsequently  to  that  of  the  appellants,  and  it  not 
appearing  that  such  executions  were  issued  within  one 
year  after  such  registration,  formed  liens  on  Ams- 
den s lands  subsequent  to  that  created  by  the  appellants’ 
registered  judgment,  and  such  executions  could  not  give 
them  a priority  over  it  or  change  the  relative  priorities  of 
such  liens  ; that  the  statute  13th  and  14th  Victoria,  chap- 
ter 63,  gives  the  registered  judgment  of  the  appellants 
a priority  of  lien  in  equity  which  cannot  be  affected  by 
the  proviso  in  9th  Victoria,  chapter  34,  which  would 
seem  to  require  a legal  writ  of  execution  against  lands, 
to  be  issued  and  placed  in  the  hands  of  the  proper  sheriff 
within  one  year  to  maintain  such  priority — the  statute. 
Judgment.  9th  Victoria,  chapter  34,  not  giving  the  registered  judg- 
ment creditor  the  remedies  in  equity  or  creating  the 
equitable  lien  which  the  statute  13th  and  14th  Victoria, 
chapter  63,  does. 

The  respondents  on  the  other  hand  contended  they 
were  entitled  to  retain  the  decree  which  had  been 
so  pronounced  on  the  following  amongst  other  grounds : 
that  the  appellants  lost  the  priority  created  by  the 
registration  of  their  judgment  by  not  issuing  execution 
within  one  year ; that  the  judgment,  under  execution, 
upon  which  the  respondent  Amsden  s lands  were  sold, 
had  priority  over  the  appellants’  judgment ; and  that 
the  effect  of  the  appellants’  neglect  to  issue  execution 
was  to  destroy  the  priority  of  the  appellants  in  equity  as 
well  as  at  law. 

Mr.  Strong^  Q.  C.,  for  the  appellants,  referred  to 
and  commented  on  Bloffatt  v.  March,  (a)  Neate  v. 


(a)  3 Gr.  628. 
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Duke  of  Marlborough,  (a)  Grodfrey  v.  Tucker,  (h) 
Rolleston  v.  Morton,  {c)  Whitworth  v.  Gaugain,  (d) 
Russell  V.  McCullough,  (e)  Copgin  v.  Gray,  (/) 

Mr.  Roof,  for  the  respondents,  cited  amongst  other 
cases  The  Commercial  Bank  v.  The  Bank  of  Upper 
Canada,  (g)  as  to  the  principal  point  involved ; and  also 
an  anonymous  case  reported  in  1 Vernon,  171,  as  to  the 
delay  in  proceeding  after  bill  filed. 

After  taking  time  to  look  into  the  authorities  the 
appeal  was  dismissed  with  costs,  his  lordship  Chief  Jus- 
tice Draper  stating  that  he  felt  it  unnecessary  to  make 
any  lengthened  note  on  the  case,  or  to  say  more  than 
that  he  fully  concurred  in  the  judgments  given  by  the 
learned  Vice-Chancellors  in  the  court  below ; and  was 
therefore  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Yankougiinet,  C.,  retained  the  opinion  expressed  on 
the  re-hearing  of  the  cause.  The  statute  having  declared 
that  the  registration  of  the  judgment  shall  have  the  same 
effect  as  if  the  debtor  had  executed  a writing  under  his 
hand  creating  a charge  upon  his  lands,  his  lordship  was 
of  opinion,  that  in  any  sales  made  by  the  sheriff  under 
writs  of  execution  issued  upon  other  judgments  the 
lands  of  the  debtor  must  be  sold  subject  to  the  lien  in 
equity  created  by  such  registration. 

Per  Curiam. — [Vanlcoughnet,  C.,  dissenting.]  Ap- 
peal dismissed  with  costs. 


(a)  3 M.  & C.  407.  {h)  3 New.  11.  20. 

(c)  1 Dru.  & War.  171.  {d)  3 Hare,  410. 

(e)  1 K.  & J.  313.  ( f)  1 Y.  & C.  C.  C.  205. 

(y)  21  U.  C.  2 B.  Oi. 

50  VOL.  II, 


1864. 


Kerr 


V. 

Amsden. 
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\_Before  the  Hon.  Arch.  McLean.,  Hx-C.J.,  President, 
the  Hon.  W.  H.  Draper,  C.  B.,  Chief  Justice  of  Upper 
Canada,  the  Hon.  P.  M.  Vankoughnet,  Chancellor, 
the  Hon.  W.  B.  Richards,  C.J.  C.  P.,  the  Hon.  Vice- 
Chancellor  Esten,  the  Hon.  Mr.  Justice  Adam  Wilson, 
and  the  Hon.  Mr.  Justice  John  Wilson.'\ 

On  an  Appeal  peom  a Decree  op  the  Court  of  Chancery. 


The  Bank  of  Montreal  v.  Hopkins. 

Mortgagor  and  mortgagee — Estoppel — Representation  affecting  third 
parties. 

The  owner  of  real  estate  created  a mortgage  thereon,  and  afterwards 
sold  and  conveyed  a portion  of  the  property  by  a deed  containing 
absolute  covenants  for  quiet  enjoyment,  freedom  from  incumbrances, 
&c.,  taking  from  the  purchaser  a bond  conditioned  for  the  payment 
of  a proportionate  amount  of  the  mortgage  debt.  Held,  reversing 
the  judgment  of  the  court  below,  that  the  fact  of  the  purchaser 
holding  such  absolute  conveyance  was  not  such  a representation  to 
the  holders  of  the  mortgage  as  warranted  them  in  executing  to  the 
purchaser  a release  of  his  portion  of  the  estate  from  the  mortgage, 
and  afterwards  looking  to  the  mortgagor  for  payment  thereof 
[Vankoughnet,  C.,  dissenting.] 

The  facts  of  this  case  sufficiently  appear  in  the  report 
thereof  in  the  court  below  in  the  9th  volume  of  Grant's 
Reports,  page  495. 

From  the  decree  then  made  the  defendant  appealed. 

Mr.  Strong,  Q.  C.,  and  Mr.  Crickmore  for  the  appel- 
lant, contended  that  the  decree  should  be  reversed  on  the 
following,  amongst  other  grounds:  that  the  covenants  in 
the  deed  from  Hopkins  to  Kerly  were  not  intended  to 
operate  between  any  other  parties  than  the  parties  to  the 
deed,  and  the  respondents  should  not  have  relied  or 
acted  thereon  without  further  enquiry;  that  as  between 
the  parties  to  the  said  deed,  the  covenants  were  in  equity 
of  no  force  or  effect,  it  clearly  appearing  that  they  were 
not  in  conformity  with  the  agreement  of  the  parties,  and 
the  deed  would  be  reformed  on  the  ground  of  mistake  ; 
that  the  respondents  did  not  execute  the  release  in 
pursuance  of  such  covenants,  or  rely  thereon  in  any  way, 
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but  made  a bargain  with  Kerhy  to  release  to  him  for  1864. 
£20,  without  regard  to  the  rights  between  Kerhy  and  ' 
the  appellant;  that  the  appellant  never  authorised  the  >iontreai 
respondents  to  execute  the  said  release,  or  assented  Hopkins, 
thereto,  or  concurred  therein ; that  the  respondents 
were  guilty  of  gross  negligence  in  executing  such  release 
to  Kerhy ^ without  enquiry  of  the  appellant,  inasmuch  as 
the  appellant  lived  in  the  city  of  Toronto,  near 
the  agent  of  the  respondents,  and  they  could,  with 
less  inconvenience  and  expense,  have  applied  to  the 
appellant,  than  to  have  searched  the  registry  office  ; that 
but  for  the  said  release  Hophins^  by  redeeming  the 
respondents,  could  have  enforced  the  payment  out  of 
the  released  portion  ” of  the  £241,  the  amount  of  the 
said  mortgage  which  Kerhy  had  assumed  and  agreed  to 
pay ; and  also  that  there  was  nothing  due  to  the  said 
respondents  at  the  date  of  the  said  release. 

This  case  is  easily  distinguished  from  the  one  relied 
on  by  the  majority  of  the  court  below.  In  Chandler  v. 

Ford  the  writing  was  addressed  to  the  trustee,  by  which 
the  trustee  was  informed  that  the  cestui  que  trust  was 
about  to  transfer  the  property,  and  a transfer  was 
endorsed  on  the  declaration  of  trust,  both  of  which 
were  in  the  hands  of  the  transferee. 

Here,  however,  it  is  shewn  the  agent  of  the  bank, 
McCutchon,  did  not  in  reality  act  on  the  words  of  the 
deed,  for  he  states  himself  that  he  had  searched  the 
registry  office  to  see  if  any  incumbrance  had  been 
created  by  Kerhy ; in  fact  the  covenants  in  the  deed 
were  inaccurate — the  first  two  of  them  were  broken  as 
soon  as  made,  and  McQutclion  must  be  held  to  have 
been  aware  of  this  fact,  as  he,  of  course,  was  well 
informed  as  to  the  fact  of  a mortgage  being  in  exist- 
ence. It  is  putting  the  matter  altogether  too  strongly 
against  the  appellant  to  treat  the  fact  of  the  deed 
containing  such  covenants  as  a representation.  The 
fippellaut  was,  no  doubt,  responsible  for  the  legal 
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1864.  effects  of  the  covenants,  whatever  they  might  be,  but 
— V * not  for  the  inferences  which  third  parties  might  draw 

Bank  of  r*  , ^ r-  • 

Montreal  from  the  language  of  the  conveyance,  referring  to 
Hopkins.  Schoole  V.  Sall^  [a)  Palmer  v.  Hend^'ie^  {h)  Fisher  on 
Mortgages,  page  146. 

Mr.  Harrison  and  Mr.  Hodgin  for  the  respondents, 
contended  that  the  decree  was  proper,  and  ought  to  be 
maintained  on  the  following,  amongst  other  grounds, 
namely,  that  the  appellant,  by  giving  to  Kerly  a deed 
with  full  covenants  for  title,  and  for  further  assurance, 
enabled  him  to  induce  the  respondents  to  believe  that 
the  appellant  w'as  bound  to  protect  the  land  against 
their  mortgage,  and  all  other  incumbrances,  and  if 
Kerhy^  by  means  of  such  deed,  misled  the  respondents, 
it  was  in  consequence  of  the  act  of  said  appellant  in 
giving  said  deed;  that  it  was  the  clear  duty  of  the 
appellant,  if  he  intended  to  restrain  Kerhi/s  use  of  the 
covenants  in  such  deed,  to  notify  the  respondents  of  the 
statement.  qj,  agreement  given  by  Kerhy  for  a portion  of  the 

mortgage  debt,  or  to  have  registered  the  same,  as 
against  the  land,  and  he  cannot  now  make  the  respond- 
ents liable  for  his  own  neglect ; that  the  respondents 
were  under  no  obligation  to  enquire  of  the  appellant 
whether  the  sealed  instrument  which  he  had  given  to 
Kerhy  really  meant  what  it  expressed,  or  whether  there 
was  any  secret  trust  between  them ; and  as  between  the 
appellant  and  respondents,  the  appellant,  in  the  absence 
of  notice,  is  estopped  from  denying  the  effect  of  the 
contract  plainly  set  forth  in  his  deed ; that  the  covenants 
in  the  deed  clearly  showed  that  the  appellant  intended 
to  throw  the  balance  of  the  mortgage  debt  upon  the 
remainder  of  the  estate,  and  in  the  absence  of  notice 
the  respondents  acted  rightly  in  recognising  that  inten- 
tion ; that  in  equity,  the  effect  of  the  deed  and  bond 
between  the  appellant  and  Kerhy  was  to  give  the 
appellant  a personal  remedy  against  Kerhy,  or  a vendor's 
lien  on  the  land;  and  for  all  that  appears  the  appellant 


(a)  1 Sch,  & L.  176. 
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has  still  that  remedy  and  lien,  and  can  enforce  it ; that  1864. 
the  appellant  is  in  no  way  prejudiced  by  the  release 
executed  by  the  respondents,  for  if  the  release  had  not  Montreal 
been  executed,  the  appellant  could  not,  owing  to  the  Hopkins, 
covenants  in  the  deed,  enforce  any  part  of  the  mortgage 
debt  against  any  purchaser  from  Kerhy,  against  whom 
he  cannot  now  enforce  it;  and  that  the  appellant,  after 
notice  of  the  release  to  Kerhy^  continued  to  make  pay- 
ments to  the  respondents  on  account  of  the  said  mort- 
gage,  and  thereby  waived  his  right  to  complain  of  the 
release  executed  by  them,  referring,  amongst  other 
cases,  to  Howard  v.  Hudson^  {a)  Pickard  v.  Sears,  (5) 

G-regg  v.  Wells,  {c)  Sweeting  v.  Pearce,  {d)  Maither  v. 
Maidstone,  (e)  Young  v.  Grote,  (/)  Ex  parte  Swan,  {g) 

Vankoughnet,  C.,  retained  the  opinion  expressed 
by  him  in  the  court  below. 

Richards,  C.  J. — The  case  of  Ford  v.  Chandler  is  in 
my  opinion  distinguishable  from  this,  for  Ford  merely 
held  the  property  as  a naked  trustee,  and  in  that  capacity 
would  be  bound  to  convey  it  to  Chandler's  assignee. 

A transfer  absolute  on  its  face  was  presented  to  him, 
and  in  accordance  with  his  duty,  he  conveyed  the  land 
which  he  held  to  the  person  to  whom  the  party  for  whom 
he  held  it  had  conveyed  it.  He  had  previously  been 
advised  by  Chandler  that  he  intended  to  sell  the  land, 
and  was  therefore  quite  justified  in  carrying  out  what 
he  supposed  was  the  wish  of  the  real  owner  of  the 
property.  But  here  the  Bank  of  Montreal  could  not, 
under  any  circumstances,  have  been  compelled  to  trans- 
fer any  portion  of  the  mortgaged  premises  to  Kerhy,  or 
to  release  any  portion  of  them  to  him,  unless  they  had 
been  paid  the  full  amount  of  the  mortgage  money,  so 
that  in  this  respect  what  they  did  was  not  done  under  any 
legal  obligation,  nor  at  the  request  of  the  defendant. 

(a)  2 Ell.  & Bl.  at  page  13.  (6)  G Ad.  & Ell.  4G9. 

(c)  10  Ad.  & Ell.  90.  (d)  7 C B.  N.  S.  449. 

(e)  18  C.  B.  273.  (/)  4 Bing.  253. 

(^)  7 C.  B.  N.  S.  400. 
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1864.  The  only  ground  on  which  it  can  be  urged  that  they 
are  not  to  be  held  responsible  for  the  consequences  of 

Bank  of  ^ ^ ^ . 

Montreal  their  Voluntary,  and,  so  for  as  this  defendant  is  con- 

Hopkine.  cemed,  officious  act,  is  that  the  defendant,  by  executing 
the  deed  referred  to,  made  a representation  in  relation 
to  Kerhy  8 purchase  from  him  which  was  communicated 
to  the  plaintiffs,  and  that  it  could  properly  be  inferred 
from  that  representation  that  the  defendant  intended  to 
pay  the  mortgage  money  to  the  Bank,  and  therefore 
they  were  justified  in  releasing  Kerhy' s portion  of  the 
property  from  the  mortgage.  As  I understand  the 
reasonable  applicability  of  the  rule  on  this  subject, 
(which  it  is  said  is  not  properly  an  estoppel,  but  is 
reduced  to  the  somewhat  homely  adage  that  a man  shall 
not  be  allowed  to  “blow  hot  and  cold,”  in  relation  to 
the  same  transaction,)  it  is  this,  that  the  representation 
must  be  made  with  the  intention  of  being  communicated 
to  the  party  who  acts  upon  it,  and  with  the  intention  of 
having  it  so  acted  on  by  him.  I have  extracted  the 

Judgment.  j^Yigu^ge  of  Several  of  the  judges  in  reference  to  this 
subject,  which  it  seems  to  me  will  bear  out  this  view  of 
the  rule.  In  Freeman  v.  OooJce^  [a)  Parhe^  Baron, 
made  the  following  observations:  “If,  whatever  a 

man’s  real  intention  may  be,  he  so  conducts  him- 
self that  a reasonable  man  would  take  the  represen- 
tation to  be  true,  and  believe  that  it  loas  meant  that  he 
should  act  vpon  it^  and  did  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally 
precluded  from  contesting  its  truth  ; and  conduct  by 
negligence  or  omission  where  there  is  a duty  cast 
upon  a person  by  usage  of  trade,  or  otherwise,  to  dis- 
close the  truth,  may  often  have  the  same  effect.”  In 
argument  he  says,  “ You  do  not  mean  to  argue  that  if 
any  person  makes  a mis-statement  without  any  intention 
that  another  party  should  act  upon  it,  that  in  such  a case 
he  is  bound;”  again,  “where  a person  makes  a representa- 
tion under  such  circumstances  that  a reasonable  man 


(a)  2 Ex.  654. 
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might  naturally  infer  that  it  was  intended  that  he  should 
act  upon  it,”  then  he  is  bound. 

In  Bedford  v.  Bagshaw^  {a)  Pollock,  C.  B.,  says, 

Generally  if  a false  and  fraudulent  statement  is  made 
with  a view  to  deceive  the  party  who  is  injured  by  it, 
that  affords  a ground  of  action.  But  I think  there  must 
be  always  this  evidence  against  the  person  to  be  charged, 
viz.,  that  the  plaintiff  was  one  of  the  persons  to  whom 
he  contemplated  that  the  representation  should  be  made, 
or  a person  whom  the  defendant  ought  to  be  aware  he 
was  injuring,  or  might  injure.” 

In  Howard  v.  Hudson  ih)  it  is  stated,  “If  a party  wil- 
fully makes  a representation  to  another,  meaning  it  to 
be  acted  upon,  and  it  is  so  acted  upon,  that  gives  rise  to 
what  is  called  an  estoppel.  It  is  not  quite  properly  so 
called,  but  it  operates  as  a bar  to  receiving  evidence 

contrary  to  that  representation,  as  between  those  parties. 

^ ^ Judgmett. 

* * * The  party  setting  up  such  a bar  to  the  . 

reception  of  the  truth  must  show  both  that  there  was  a 
wilful  intent  to  make  him  act  on  the  faith  of  the  repre- 
sentation, and  that  he  did  so  act.” 

Erie,  C.  J.,  In  re  Swan  says,  “ It  is  a universal 
rule  of  law  that  when  a party  mykes  a representation 
to  another,  whereby  the  situation  of  the  latter  is  altered, 
he  is  bound  thereby.  * * 

This  is  the  general  principle  which  in  various  forms 
pervades  all  the  cases  cited,  and  the  very  numerous 
class  often  referred  to  with  the  case  of  Pickard  v. 

SearsP  He  added,  referring  to  the  judgment  of  Wood^ 

V.  C.,  in  Taylor  v.  The  Grreat  Indian  Peninsular  Rail- 
way Company,  (c)  “ The  party  who  claims  to  benefit 
by  this  doctrine  of  estoppel  must  show  that  he  has  acted 
in  the  transaction  where  he  was  deceived  with  ordinary 
caution.  ******  doctrine  limited  to 

(a)  4 H.  & N.  648.  (6)  2 E.  & 15.  10^ 

(c)  28  L.  J.  Ch.  286. 
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1864.  throwing  the  loss  from  the  party  who  has  acted  with  due 
care  to  the  party  who  has  caused  the  loss  by  wilful 
Mon^treai  imprudenco  must  always  operate  to  promote  the  sub- 
Hopkins.  gtantial  interests  of  commerce  without  producing  any 
pernicious  uncertainty.”  In.  the  case  then  under  con- 
sideration, he  proceeds  to  enquire  if  the  person  who 
claimed  that  the  estoppel  should  operate  for  his  benefit 
had  been  wanting  in  ordinary  care  as  to  his  part  of  the 
transaction. 

In  the  same  case  Keating^  J.,  said,  at  page  441,  Had 
the  parties  against  whom  the  application  was  made 
contributed  to  the  misfortune  by  any  laches  on  their 
part,  or  by  improperly  omitting  to  do  any  thing  which 
could  have  prevented  it,  the  case  might  have  been  differ- 
ent. In  Edmunson  v.  Thompson  et  al.^  {a)  plaintiff 
•refused  in  January,  1860,  to  supply  one  of  the  defend- 
ants, Thompson,  with  yarn.  Thompson  advertised  for 
• a partner,  when  it  was  agreed  between  Blakely,  the  other 
Judgment,  defendant’s  father,  and  Thompson,  that  a partnership 
should  be  entered  into  between  his  son  and  Thompson  on 
the  27th  of  January.  After  this  agreement,  Thompson 
wrote  plaintiff  that  he  had  got  a partner.  On  the  next 
day  defendant  Blakely  came  to  Thompson's  place,  and 
took  a seat  in  the  counting  house  ; gave  orders  to  the 
clerks,  and  transacted  other  business  to  all  appearance 
as  a partner  of  the  firm.  On  the  2nd  February,  Blakely's 
father  had  another  interview  with  Thompson;  said  he 
had  altered  his  mind,  and  wanted  his  son  to  be  a clerk, 
and  not  a partner.  To  this  Thompson  assented,  and 
the  new  arrangement  was  reduced  to  writing  on  the 
14th  February.  Plaintiff,  after  the  communication  from 
Thompson,  supplied  him  with  yarn  between  the  9th 
February  and  13th  April,  and  both  defendants  were 
sued  for  the  price  of  the  yarn.  It  was  held  plaintiff 
could  not  recover,  as  Blakdy  was  not  a partner  in  fact 
when  the  yarn  was  delivered,  and  that  he  could  not  be 
considered  as  holding  himself  out  as  a partner  in  fact  to 
the  plaintiff,  as  it  was  not  shewn  that  the  facts  in  relation 
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to  the  partnership,  and  the  conduct  of  defendant  in 
relation  to  it  ever  came  to  plaintiff’s  knowledge,  or  that 
he  was  induced  to  supply  the  goods  on  the  faith  of 
them. 
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If  before  the  Bank  can  be  justified  in  releasing 
lot,  it  ought  to  appear  that  the  representation  was  such 
that  a reasonable  man  would  suppose  that  it  was  intended 
to  be  communicated  to  the  Bank,  and  to  be  acted  on  by 
them : was  then  this  representation  so  intended  ? I 
think  not.  I need  not  repeat  what  is  said  by  Vice- 
Chancellor  Esten  in  giving  his  judgment,  as  to  the  prac- 
tice which  has  prevailed  to  a very  great  extent  in  this 
country,  of  using  forms  of  conveyances  which  do  not 
express  the  real  transaction  between  the  parties.  Look- 
ing at  the  instrument  as  it  is  set  out  it  seems  to  be  the 
usual  printed  form  of  conveyance  containing  the  ordi- 
nary covenants  of  seisin,  and  for  quiet  enjoj^ment.  l^ow 
nothing  in  it  was  calculated  to  deceive  the  plaintiffs.  They 
knew  as  a matter  of  fact  that  the  premises  conveyed  to  Judgment. 
Kerhy  by  defendant  were  encumbered,  and  that  in  that 
respect  the  covenant  was  not  true  : they  in  fact  were  not 
deceived  on  that  point.  It  cannot  be  supposed  that  the 
defendant  intended  the  contents  of  the  deed  should  be 
shewn  to  the  plaintiffs,  and  that  they  would  be  deceived 
by  it  so  as  to  induce  them,  in  any  way,  to  change  their 
position. 

It  may  be  argued,  however,  that  this  representation 
or  covenant  that  Kerhy  might  enjoy  the  premises  free 
from  any  mortgage,  was  a request  to  the  plaintiffs  to  dis- 
charge the  portion  of  the  premises  contained  in  the  deed 
from  the  mortgage. 

If  such  had  been  his  intention  it  could  have  been  much 
more  easily  carried  out  by  a simple  request  to  the  Bank 
to  do  so. 


I am  by  no  means  satisfied  that  the  giving  of  the  deed, 
with  the  covenants  referred  to,  exhibited  so  much  reckless- 
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argument.  If  the  deed  were  shewn  to  a stranger,  notwith- 
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Montreal  standing  the  covenants  which  appear  in  it,  he  would  have 
HopMns.  searched  the  registry  office,  and  would  then  learn  there 
was  a mortgage  attaching  on  this  and  other  lands  held 
by  the  Bank  of  Montreal,  and  as  a prudent  man 
he  would  not  purchase  until  that  was  removed.  If 
was  shewn  to  the  Bank,  the  defendant  would  assume  that 
the  Bank  would  knoiv  that  the  mortgage  was  not  satisfied, 
and  would  not  act  in  relation  to  the  matter  until  it  was. 

I think  if  the  Bank  had  acted  with  ordinary  prudence 
they  would  not  have  been  deceived  by  the  mere  use  of 
the  ordinary  printed  form  of  conveyance  in  the  way 
they  appear  to  have  been.  From  the  papers  it  appears 
that  the  gentleman  who  acted  for  the  Bank  as  well  as 
the  defendant  resided  in  Toronto,  and  the  deed  from 
him  as  well  as  the  release  by  the  Bank  to  Kerby 
r were  executed  at  Toronto,  and  in  such  a case  a 
Judgment,  prudent  man  would  have  obtained  the  direct  authority 
of  the  defendant  when  he  could  have  been  referred  to 
so  easily  and  readily  before  doing  an  act  which  might  so 
seriously  affect  his  interests  without  his  consent. 

I think  the  plaintiffs’  case  fails  as»to  the  amount  in 
dispute,  because,looking  at  all  the  facts  of  the  case,  the  form 
of  the  deed  and  the  situation  of  the  parties,  no  prudent 
man  ought  to  have  supposed  that  the  covenant  referred 
to  in  the  deed  to  Kerby  made  by  the  defendant 
was  any  representation  or  request  to  the  Bank  that 
Kerby' s lot  should  be  released  from  their  mortgage,  and 
that  the  loss  which  has  taken  place  has  arisen  from 
their  own  laches,  and  therefore  the  Bank  alone  ought  to 
suffer  therefrom. 

I have  seen  my  brother  Admi  Wilson's  judgment, 
and  do  not  deem  it  necessary  to  touch  on  the  points 
elaborated  by  him,  but  consider  that  many  of  his  argu- 
ments have  peculiar  force  against  the  plaintiffs’  right  to 
recover. 
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Adam  Wilson,  J.— The  mortgage  of  which  the  18fi4. 
res;:onden‘s  are  the  assigness,  was  given  upon  a pro- 
perty  having  97  feet  for  frontage  on  Victoria  Street,  in  Montreal 
this  city,  by  a depth  of  122  feet.  Hopkina. 

This  property  was  subsequently  divided  by  the  persons 
in  possession  and  who  were  entitled  to  the  equity  of 
redemption  into  three  separate  parcels,  Patrick  having 
the  most  northerly  part,  consisting  of  41  feet  frontage. 

Hopkins^  the  appellant,  having  the  central  part,  con- 
sisting of  26  feet  frontage,  and  Kerhy  the  southerly 
part,  consisting  of  30  feet  frontage. 

Patrick  and  Hopkins  bought  the  whole  of  it  jointly, 

Patrick  retaining  the  northerly  41  feet  for  his  share, 
and  conveying  the  remaining  56  feet  to  Hopkins  for  his 
share.  They  were  to  have  paid  off  the  mortgage  then 
upon  the  premises,  in  proportion  to  their  respective 
frontages,  subsequently  conveyed  the  southerly  Judgmtot, 

part  to  Kerhy. 

By  the  arrangement  between  Kerhy  an*d  Hopkins 
Kerhy  was  to  have  paid  off  the  whole  balance  then  due 
upon  the  respondent’s  mortgage,  and  he  gave  Hopkins 
a writing  to  that  effect,  and  Hopkins  very  unadvisedly 
gave  to  Kerhy  a deed  expressed  to  be  in  fee  simple,  and 
with  full  covenants  that  the  grantor  was  then  seised  of  a 
perfect,  absolute  and  indefeasible  estate  of  inheritance  in 
fee  simple  without  any  manner  of  reservation,  limitation, 

&c.,  or  any  other  matter  to  alter,  charge,  change,  encum- 
ber or  defeat  the  same,  and  that  he  luid  full  and  absolute 
authority  to  grant,  &c.,  to  the  grantee,  his  heirs  and 
assigns  in  manner  and  form  aforesaid,  and  that  the 
grantee,  his  heirs  and  assigns,  should  peaceably  enter 
into,  have,  hold  and  enjoy  the  premises,  &c,  without  the 
let,  &c.,  of  the  grantor,  his  heirs  or  assigns,  or  any 
other  person  or  persons  whomsoever;  and  that  free  and 
clear,  and  freely  and  clearly  acquitted,  &c.,  of  and  from 
all  arrears  of  taxes  and  assessments,  and  all  former 
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manner  of  other  charges  and  incumbrances  whatsoever  ; 
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Montreal  and  that  the  grantor,  his  heirs  and  assigns,  would  make 

Hopkins,  further  assurance. 

Hopkins  did  not  register  the  agreement  of  Kerhy  to 
pay  the  mortgage  debt,  but  Kei'hy  did  register  the  deed 
which  Hopkins^ to  him. 

This  deed  was  of  course  manifestly  untrue,  as  Hopkins, 
Kerhy,  and  the  Bank  well  knew. 

Kerhy  could  have  brought  an  action  upon  it  against 
Hopkins/tha  moment  it  was  executed,  for  it  was  broken 
as  soon  as  it  was  delivered.  The  damages  he  would 
have  recovered  if  he  could  not  have  been  entirely 
defeated  by  an  equitable  plea  would  have  been,  how- 
ever, only  nominal.  ' 

Judgment. 

Shortly  after  receiving  this  deed,  Kerhy  applied  to 
Mr.  McCutchon,  who  was  acting  at  this  time  as  the 
agent  of  the  Bank,  with  respect  to  this  mortgage,  for  a 
release  of  his  portion  of  the  premises. 

The  Bank,  without  requiring  payment  of  the  mort- 
gage money,  which  it  had  clearly  the  right  to  do,  made 
a special  bargain  with  Kerhy  in  which,  among  other 
things,  it  is  recited  that  ‘4t  has  been  agreed  between 
the  said  parties  hereto  that  thirty  feet  of  the  said  lot, 
number  forty-five,  should  be  released  from  the  said  above 
recited  indenture  of  mortgage,  and  re-conveyed  to 
the  said  Joseph  T.  Kerhy,’'  then  the  Bank,  in  con- 
sideration of  twenty  pounds  paid  by  Kerhy,  granted  the 
land  in  question  to  Kerhy,  his  heirs  and  assigns  for 
ever. 

Kerhy  registered  this  release,  and  sold  the  land  so 
acquitted  from  the  mortgage,  to  a hona  fide  and  innocent 
purchaser. 
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Hopkins  has  therefore  lost  the  recourse  upon  this 
land  which  he  had  so  long  as  it  was  in  Herhys  hands  ; 
his  own  especial  loss,  above  the  amount  which  was  pay- 
able to  the  Bank,  is,  of  course,  solely  to  be  attributed  to 
himself,  because  he  placed  the  power  in  Kerlys  hands 
to  defraud  him  of  the  amount  which  he  had  not  protected 
by  registration  or  notice,  but  the  amount  of  the  mort- 
gage money  due  to  the  Bank  he  alleges  has  been  lost  to 
him  by  the  conduct  of  the  Bank  in  releasing  the  land  to 
Kerhy^  without  requiring  from  him  payment  of  their  debt. 

For  the  Bank,  it  may  be  said  that  they  might  or 
might  not  have  released  to  Kerhy  with  or  without  pay- 
ment of  their  debt  at  their  option;  that  although  they 
need  not  have  done  so  without  payment,  and  could  not 
have  been  required  to  do  so,  yet  they  might  if  they 
pleased  release  without  at  all  prejudicing  their  right 
upon  the  rest  of  the  land  for  their  claim,  because  they 
say  they  were  induced  to  believe,  and  did  believe,  that 
Hopkins  had  undertaken  to  acquit  Kerhy’ s land  from 
the  mortgage,  and  to  assume  it  himself,  from  the  nature 
and  character  of  the  covenants  which  he  had  entered 
into  with  Kerhy^  and  that  they  had  no  notice  of  any 
thing  whatever  existing  between  Hopkins  and  Kerhy  to 
alter  or  modify  the  effect  of  these  covenants,  and  as 
they  have  been  induced  to  grant  the  release  innocently 
and  in  good  faith  by  Hopkins’  act  and  means,  he  must 
Fear  the  loss,  if  any  there  be,  which  has  been  occasioned 
by  his  own  deed,  so  calculated  to  mislead,  and  which 
has  in  point  of  truth  misled  them  ; in  answer  to  which 
Hopkins  may  say  that,  however  his  deed  might  have 
imposed  upon  others  who' did  not  know  of  the  state  of 
accounts  between  him  and  Kerhy ^ or  however  justified 
the  Bank  might  have  been  in  entering  into  any  new 
transaction  with  Kerhy ^ upon  the  faith  of  this  deed 
being  entirely  true,  it  could  not  warrant  the  Bank  in 
releasing  on  old  claim  without  payment,  unless  at  their 
own  peril,  as  to  what  the  actual  condition  of  things  then 
was  between  Kerhy  and  himself.  That  in  fact  it  was 
61  VOL.  II. 


1864. 


470 


1804. 


Bank  of 
Montreal 


Hopkins. 


Judgment. 


ERROR  AND  APPEAL  REPORTS. 

the  duty  of  the  bank  to  have  insisted  on  payment  before 
giving  the  release,  and  as  in  truth  they  have  injured 
Hopkins  by  this  breach  of  duty,  they  must  bear  the 
consequences  of  their  own  malfeasance. 

And  the  question  is  which  of  these  views  is  the  correct 
one  ? 

If  the  Bank  in  dealing  with  this  old  debt  is  to  be 
considered  in  precisely  the  same  light  as  a purchaser 
without  notice,  or  as  a new  mortgagee  in  advancing  a 
fresh  loan,  the  respondents  should  succeed  ; but  if  they 
are  to  be  treated  as  trustees  of  the  owner  of  the  equity 
of  redemption,  whose  duty  it  was  to  render  to  him  the 
land  mortgaged,  upon  receiving  payment  from  him,  and 
who  lost  their  right  to  call  for  the  debt  whenever  they 
had  deprived  thern.selves  of  the  power  to  render  up  the 
pledge,  then  the  appellant  should  prevail.  The  case  of 
Ford  V.  Chandler  was  relied  upon  by  the  respondents 
as  a case  directly  in  point  in  their  favour. 

It  will  be  observed  that  in  that  case  Ford  was  a mere 
trustee  for  Chandler ; when  he  conveyed  the  property  to 
Codd  he  had  done  all  he  was  bound  to  do,  and  this  he 
was  compellable  to  do  upon  a duly  executed  trans- 
fer of  Chandler's  rights  and.  interests.  He  had  no 
claim  or  lien  of  any  kind  upon  the  property  for  any 
debt  or  demand  against  Chandler  or  against  any  other 
person  interested  in  the  property  ; so  that  on  releasing 
the  trust  estate  he  could  or  might  jeopardise  or  preju- 
dice the  rights  of  others  by  any  individual  claim  to  be 
afterwards  put  forward  by  himself:  and  moreover,  having 
been  told  by  Chandler  he  was  about  to  sell  his  interest ; 
he  saw  by  the  assignment  that  he  had  actually  done  so, 
and  nothing  can'  be  plainer  than  that  the  assignee 
stood  in  the  assignor’s  place,  and  was  entitled  to  get  in 
the  dry  outstanding  trust  which  was  in  Ford's  hands. 

Whereas  in  the  case  in  hand,  while  the  Bank  was  a trus- 
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tee  for  HopJcins  they  were  also  his  creditors  and  the  credi- 
tors of  all  others  interested  in  the  property,  and  if  by 
releasing  the  land  to  Kerhy^  who  had  not  paid  them  their 
debt,  they  exonerated  the  security  or  fund  which  was 
answerable  for  it,  they  cannot  hold  Hopkins  or  any 
other  accountable  to  them  for  its  payment,  because  they 
cannot  now  deliver  over  to  him  the  lien  which  they 
ought  to  have  preserved  for  his  benefit.  If  this  act  can 
be  justified  as  against  Hopkins  so  as  to  sustain  this 
foreclosure  suit  against  him,  it  would  be  equally  justifi- 
able against  Morphy  the  mortgagor;  and  the  Bank 
might  assert  the  right  of  releasing  the  whole  land  to 
Hanscome  without  payment  from  him  of  one  shilling  of 
the  money,  and  then  demand  the  whole  debt  from 
Morphy^  although  they  could  not  give  him  back  the  land 
for  his  indemnity.  This  would  be  really  making  a gift 
to  Hanscome  of  the  land  and  making  Morphy  pay  for 
the  gift.  The  same  thing  might  have  happened  again 
when  Hanscome  assigned  to  Patrick^  and  surely  it  can 
be  no  answer  for  the  Bank  to  make,  that  by  so  general 
an  assignment  being  made  they  were  induced  to  deal 
with  the  assignee  as  the  owner  of  the  property  acquitted 
from  the  mortgage  debt,  and  to  treat  the  assignor  as 
alone  responsible  for  that  debt,  for  they  were  not  bound 
to  treat  the  assignee  as  acquitted  from  any  portion  of 
the  debt.  No  one  could  acquit  him  or  his,  land  from 
that  debt  but  themselves,  and  it  was  their  own  interest 
if  not  their  duty,  not  to  have  acquitted  him  without  being 
first  paid,  unless  at  the  risk  of  giving  up  all  claim 
upon  every  other  person,  in  respect  of  the  same  debt, 
who  might  happen  to  be  affected  by  their  act.  And  so 
in  like  manner  the  same  rule  must  apply  in  the  case  of 
Kerhy  the  purchaser  or  assignee  of  a part  of  the  premi- 
ses as  in  the  case  of  Hanscome  and  Patrick^  the 
assignees  of  the  whole  premises.  The  Bank  was  bound 
on  production  of  an  assignment  or  deed  from  the  person 
who  had  the  right  of  redemption  to  treat  the  purchaser 
or  assignee  as  the  representative  of  that  right  which 
the  conveyance  professed  to  grant,  and  to  permit  him  to 
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pay  the  debt  if  he  offered  to  pay  it.  This  was  all  the 
Bank*  was  bound  to  do  ; and  more  than  this — this  was 
all  the  Bank  ought  to  have  done  or  had  the  power  to  do, 
where  other  interests  were  concerned.  The  Bank  had 
not  the  right  to  discharge  one  foot  of  the  mortgaged 
land  to  Kerhy^  to  Hopkins’  prejudice.  They  were  not 
imposed  upon,  nor  could  they  have  been  by  the  produc- 
tion of  Kerhy^s  deed,  because  they  were  not  required 
by  it  in  any  way  whatever  to  release  their  claim. 
Hopkins  may  have  released  his  claim  as  he  had  a per- 
fect right  to  do  if  he  pleased ; but  what  had  that  to  do 
with  the  Bank  claim  ? Their  place  was  still  to  have 
given  up  nothing  without  being  first  paid  their  demand. 
This  being  their  plain  and  manifest  duty,  it  would  have 
been  supposed  that  it  would  have  been  alike  their 
interest  to  have  pursued  such  a course.  All  that  was 
required  of  them  was  to  mind  their  own  business  and 
not  concern  themselves  with  the  affairs  of  other  people. 
If  they  had  taken  the  money  from  Kerby  before  giving 
’ him  the  release,  Hopkins  and  Kerby  might  have  settled 
their  matters  without  trouble  or  loss  on  either  side  ; but 
if  they  were  determined  not  to  mind  their  own  business, 
which  they  did  know,  but  to  undertake  the  settlement 
of  the  transactions  between  Hopkins  and  Kerby^  which 
they  did  not  know,  and  were  not  required  to  know,  they 
should  have  taken  the  precaution  to  have  informed 
themselves  of  the  nature  of  these  transactions  before 
they  dealt  with  them.  By  thus  doing  what  they  ought 
not  to  have  done,  they  have  done  it  not  only  badly,  but 
wrongly,  as  might  have  been  expected.  They  have  re- 
leased a debtor  without  enquiry  and  without  payment : 
and  the  fact  is  now  apparent  that  they  have  released 
the  wrong  debtor,  and  as  they  have  done  this  voluntarily 
and  officiously,  it  is  right  they  should  bear  the  conse- 
quences of  their  own  act ; and  as  they  have  set  Kerby 
loose  from  Hopkins^  they  must  set  Hopkins  in  turn  loose 
from  themselves.  The  argument  of  the  Bank  is  and 
must  be,  that  if  they  are  the  assignees  of  a mortgage, 
say  for  £10,000,  and  the  assignee  of  the  mortgagor, 


ERROR  AND  APPEAL  REPORTS. 


473 


who  has  not  paid  a farthing  of  his  purchase  money,  and 
who  has  covenanted  with  the  mortgagor  that  he  will  pay 
off  the  whole  of  the  mortgage  money,  produces  to  them 
a deed  from  the  mortgagor,  with  full  and  unqualified 
covenants  such  as  are  contained  in  the  deed  to  Kerhy^ 
that  without  notice  of  any  kind  to  the  mortgagor  they 
may  grant  the  land  to  his  assignee  wholly  discharged 
from  their  debt  of  <£10,000,  and  yet  sue  the  mortgagor 
upon  his  covenant  at  law,  and  recover  it  from  him  ; 
although  they  cannot  convey  to  him  the  security 
of  the  land  for  his  indemnity,  and  although  he  must  lose 
the  whole  amount  of  his  debt,  not  wholly  by  his  own  act 
nor  necessarily  by  his  own  act  at  all,  but  because  the  Bank 
has,  without  any  special  request  upon  them  and  without 
the  power  of  any  one  to  make  such  a request,  conveyed 
the  land  away  without  first  procuring  payment  of  their 
debt. 

This,  I think,  is  rather  a serious  proposition  to  be 
adopted  as  law,  and  yet  it  must  be  so  adopted,  if  this 
decree  is  to  be  maintained. 

The  case  of  Palmer  v.  Hendrie  is  an  authority  in 
favour  of  the  appellant.  There  one  Palmer  mortgnged 
to  Hendrie:  Palmer  then  assigned  his  equity  to  Hughes : 
Hendrie  and  Hughes  then  demised  to  purchasers,  and 
Hughes^  the  owner  of  the  equity,  with  the  consent  of 
Hendrie^  the  mortgagee,  received  the  purchase  money 
and  misapplied  it.  The  mortgagee  afterwards  sued  the 
mortgagor  at  law  on  his  covenant ; the  mortgagor  filed 
his  bill  for  a perpetual  injunction,  as  Hughes  had 
received  more  money  than  the  mortgage  debt,  and  the 
injunction  was  granted. 

The  Master  of  the  Bolls  says  : — The  mortgagee  can* 
not,  if  he  has  allowed  the  purchaser  of  the  equity  of 
redemption  to  receive  the  purchase  money,  sue  the 
original  mortgagor  for  the  amount  of  the  money  which 
ho  has  thus  allowed  to  be  paid  to  such  purchaser.  This 
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is  one  of  the  first  principles  of  equity.”  The  difference 
between  that  case  and  the  one  in  hand  is,  that,  in  that 
case,  the  mortgagee  allowed  the  owner  of  the  equity  to 
receive  the  money;  in  this  case  the  mortgagee  has  ' 
released  to  the  owner  of  the  equity  without  requiring 
the  money  from  him,  and  in  both  cases  the  mortgagee 
claimed  the  right  to  fall  back  upon  an  ulterior  party  ; 
in  that  case  it  failed,  because  the  attempt  was  “in  viola- 
tion of  the  first  principles  of  equity.”  The  Master  of 
the  Rolls  also  says  : — “ It  is  then  said  the  plaintiffs 
ought  to  Have  given  Hendrie  notice  of  the  assignment 
to  Hughes^  but  nothing  is  more  common  than  for  the 
owner  of  an  equity  to  sell  it  without  giving  any  notice 
to  a mortgagee,  and  nobody  could  consider  this  as  a 
badge  of  fraud,  nor  do  I so  consider  it.” 

Most  of  the  cases  which  were  cited  for  the  respon- 
dents apply  to  representations,  express  or  implied,  by 
act  or  writing  of  the  party,  which  are  claimed  to  be 
binding  upon  him  by  reason  of  another  person  having 
been  misled  and  having  acted  upon  such  represen- 
tations, as  explained  in  the  case  of  Pickard  v.  Sears, 
and  the  numerous  subsequent  cases  in  the  same 
branch  of  the  law,  but  they  have  no  bearing  what- 
ever upon  this  case,  because  nothing  which  Hopkins 
had  done  was  intended  to  induce  or  should  have  led  the 
Bank  to  discharge  Kerhy  or  Kerhy's  land  from  their 
own  debt.  The  cases  in  7 Common  Bench  N.  S.,  and 
in  9 Common  Bench  N.  S.,  are  cases  not  applicable  to 
the  present  one  in  any  way,  nor  are  those  in  8 Jurist 
N.  S. 

It  is  to  confound  two  very  distinct  transactions  and 
responsibilities  to  say  that  because  Kerhy,  with  the 
possession  of  the  deed,  could  have  bound  Hopkins  to 
discharge  the  land  from  this  incumbrance  as  against  a 
hona  fide  purchaser  without  notice,  that  he  could  also 
authorise  the  Bank  to  hold  Hopkins  alone  responsible 
for  the  debt  upon  their  releasing  to  Kerhy. 
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The  case  is  rather  that  Hopkins  had  two  securities : 
one  to  himself,  and  the  other  to  the  Bank,  either  of 
which  he  was  entitled  to  avail  himself  of  ; having  lost  the 
bentfit  of  his  own  mortgage  by  his  omission  to  register, 
he  still  had  the  right  to  fall  back  upon  the  protection  of 
the  Bank  mortgage,  and  the  question  is  what  right  have 
the  Bank,  holding  him  as  a debtor,  to  discharge  his 
.security  without  his  consent.  There  are  some  few 
principles  in  the  absence  of  a direct  decision  which  can 
scarcely  be  hoped  to  be  met  with  in  such  a case,  which 
will,  I think,  sustain  the  opinion  now  expressed,  if 
authority  be  required,  when  it  should  rather  have  been 
supplied  by  the  party  seeking  to  maintain  the  present 
decree. 

The  Bank  can  have  nothing  upon  their  mortgage 
from  any  one,  ‘‘but  on  the  condition  of  re-conveying;” 
Schoole  V.  Sall^  and  Tasker  v.  Small ; {a)  and  this  they 
cannot  now  do.  Nor  were  they  compellable  to  release  a 
part  of  the  property,  even  on  payment  of  a part  of  the  debt, 
for  the  mortgagor  must  pay,  or  must  redeem  altogether  or 
not  at  all ; Palk  v.  Clinton,  (b)  They  cannot,  therefore, 
now  re-convey  the  property  mortgaged  in  its  integrity: 
the  mortgagee  can  take  no  benefit  of  a covenant  between 
the  mortgagor  and  a vendee  of  the  equity  of  redemption 
that  the  latter  will  pay  the  mortgage  debt,  for  the  mort- 
gagee is  no  party  to  the  covenant.  Butler  v.  Butler^  {c) 
Barham  w Earl  Thanet^[d)  Exp.  Keighly  re Stockdale^[e) 
Nor  can  the  mortgagor  take  any  benefit  of  an  acknow- 
ledgment of  his  title  made  by  the  mortgagee  to  his 
assignee  for  the  purpose  of  avoiding  the  Statute  of 
Limitations,  because  the  mortgagor  is  no  party  to  the 
acknowledgment.  Lucas  y.  Dennison.,  {f)  Batchelor  v. 
Middleton,  [g)  The  mortgagee  cannot  be  redeemed  by 
one  who  has  only  contracted  to  purchase  the  equity  of 
redemption  : as  between  the  mortgagor  and  his  vendee, 

{a)  3 Mil.  & Craig  63.  (b)  12  Ves.  48 

(c)  5 Ves.  534.  {d)  3 M.  & K.  607. 

{€)  3 DeG.  & S.  583.  (/)  13  Sim.  584. 

{g)  6 Hare,  75. 
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1864.  the  latter  has  the  title  in  equity,  but  the  mortgagee  has 
nothing  to  do  with  their  relations:  he  can  only  deal  with 
Mon^treai  the  Vendee  when  the  latter  has  acquired  the  mortgagor’s 
Hopkins,  legal  title  to  demand  a re-conveyance  of  the  mortgage 
property.  Talker  v.  Small,  The  mortgagee  cannot 
release  a covenant  made  by  the  vendor  of  the  mortgagor 
so  as  to  prevent  the  mortgagor  from  suing  his  vendor 
for  a breach  of  it ; it  is  a breach  of  duty  in  the  mortga- 
gee so  to  deal  with  the  mortgagor’s  rights.  Thornton 
V.  Court,  (a) 

If  a debtor  assign  a mortgage  to  his  creditor  by  way 
of  mortgage,  the  debtor  may  still  sue  his  own  mortgagor 
upon  default,  and  if  the  assignee  stay  such  proceedings, 
it  is  equivalent  to  a discharge  of  the  assignor. 

“ The  G-urneys  (the  assignees)  cannot  both  prevent 
Seppings  (the  assignor)  from  releasing  his  debt  from 
Hokes,  and  at  the  same  time  hold  him  liable  for  his 
Judgment.  debt.  * * * If  the  Gurneys  think  right  for  other 
reasons  not  to  let  the  action  go  on,  they  must  restore  to 
Seppings  his  own  estate,  and  release  him  from  personal 
liability  to  them.”  Gurney  v.  Seppings.  (5)  These 
references  establish  two  propositions,  1.  That  the  right 
to  enforce  payment  can  only  exist  where  and  so  long  as 
the  creditor  preserves  his  right  to  re-convey.  2.  That 
the  mortgagee  has  nothing  to  do  Vvuth  the  transactions 
between  the  mortgagor  and  his  assignee  or  vendee ; he 
must  still  deal  with  the  estate  so  that  no  one  may  be 
injured.  ^From  these  propositions  it  is  very  clear  the 
Bank  has  not  so  acted  with  the  estate  in  dealing  with 
Kerhy,  and  that  the  damage  which  has  thereby  fallen 
upon  Hopkins  they  must  indemnify  him  from. 

I am  not  satisfied  that  the  Bank  acted  upon  Hopkins' 
deed  to  Kerhy  as  the  sole  inducement  for  discharging 
his  lands  ; the  release  which  they  gave  to  him  seems 
rather  to  have  been  a private  bargain,  of  which,  in  con- 


(a)  17  Jur.  161;  3 DeG.  M.  & G.  293. 


{b)  2 Phil.  41. 


ERROR  AND  APPEAL  REPORTS. 


477 


sideration  of  the  premium  of  £20  to  themselves,  they  1864. 
acquit  the  land,  than  as  influenced  by  the  absolute  cove- 
nants  which  were  contained  in  his  deed.  Montreal 

V. 

Hopkins, 

I am  not  satisfied  they  have  shewn  any  excuse  for 
discharging  Patric¥s  land  and  leaving  Hopkins  solely 
liable  for  Patrick's  proportion  of  the  debt ; and  I think 
that  whenever  the  Bank  incapacitated  themselves  from 
assigning  their  mortgage  in  its  integrity  to  the  person 
whom  they  called  upon,  or  whom  they  would  otherwise 
have  had  the  right  to  call  upon,  for  payment  of  their 
debt,  that  they  lost  all  claim  to  the  debt  itself,  for  it  is 
only  by  reason  of  their  position  as  mortgagees  that  they 
are  creditors  at  all. 

Because,  therefore,  the  Bank  by  their  voluntary 
and  ofiicious  act  have  prejudiced  the  appellant  their 
cestui  que  trust  by  discharging  Kerhi/s  land  from  their 
mortgage,  they  must  be  held  to  have  discharged  the 
appellant  from  the  debt  also,  and  I think  the  judgment 
of  Vice-Chancellor  Esten  should  be  affirmed,  and  the 
decree  of  the  court  below  reversed. 

I may  add  that  I think  I should  have  come  to  this 
conclusion  without  hesitation  if  it  had  not  been  for  the 
contrary  opinion  of  the  two  learned  judges  in  the  court 
below,  but  I cannot  say  I have  been  at  all  convinced  by 
their  arguments,  and  in  my  opinion  the  decree  should 
have  been  in  favour  of  the  appellant. 

John  Wilson,  J. — The  respondents  are  the  assignees 
of  the  mortgagee  of  a piece  of  land  for  a given  sum. 

This  land,  subsequently  to  the  execution  of  the  mort- 
gage, was  divided  into  three  parcels,  and  owned  by 
three  parties,  in  the  proportions  of  twenty-seven,  thirty, 
and  forty  feet,  measured  on  the  front.  It  is  admitted 
on  all  hands  that  each  of  these  parties  stood  chargeable 
to  the  respondents  with  the  payment  of  a rateable  share 
of  the  debt  due  on  the  mortgage,  in  proportion  to  the 
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1864.  quantity  of  land  which  they  severally  held.  The  respon- 
dents  could  not  release  any  of  them  to  throw  a greater 
Montreal  share  on  the  others  without  their  consent.  All  this  the 

V 

Hopkins,  respondents  admit,  but  they  say,  You,  the  appellant, 
represented  to  us  that  you  had  no  claim  on  the  land  as 
against  Kerly^  to  whom  you  sold  it,  and  on  this  repre- 
sentation we  released  him.”  Now  the  question  is  whether 
the  deed  of  conveyance,  with  the  usual  covenants,  from 
the  appellant  to  Kerhy,  was  such  a representation  as 
justified  the  respondents  in  releasing  Kerhy  and  charging 
the  appellant  with  his  share  of  the  money  due  on  the 
mortgage. 

As  I understand  the  law  of  representation,  it  amounts 
only  to  this  : that  if  a man  represents  a certain  state  of 
facts  to  exist,  which  really  do  not  exist,  with  a view 
that  they  shall  be  acted  upon  as  existing,  and  the 
party  to  whom  it  is  made  acts  upon  that  representa- 
tion, he  who  untruly  made  it  shall  not  afterwards 
Judgment,  he  permitted  to  deny  it.  This  deed  did  certainly 
on  the  face  of  it  carry  out  the  idea,  that  as  against 
the  appellant  the  land  was  unincumbered,  but  the 
other  ingredient  was  wanting.  It  was  not  made  with 
the  view  of  the  respondents  acting  upon  it.  It  was 
a representation  as  between  themselves,  which  Kerhy 
himself  would  not  have  been  allowed  successfully  to 
hold  as  true  against  Hophins, 

It  does  not  appear  that  the  respondents  acted  solely 
on  this  representation,  for  they  took  <£20  for  executing 
the  release ; this  they  credited  on  the  mortgage,  but  it 
was  not  a nominal  consideration.  It  was  such  a sum  as 
no  man  would  have  paid  who  was  of  right  entitled  to  be 
discharged  from  the  incumbrance,  and  the  payment  of 
it,  or  the  willingness  of  Kerhy  to  pay  it,  in  the  face  of 
the  representation  which  he  held  as  entitling  him  to  a 
release,  should  have  made  the  respondents  pause  and 
enquire,  as  otherwise  it  was  their  duty  to  do. 

I concur,  therefore,  with  the  learned  Chief  Justice  of 
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the  Common  Pleas,  that  it  was  not  such  a representation 
as  authorised  the  release,  and  with  the  learned  Vice- 
Chancellor  Esten^  that  it  was  the  duty  of  the  respondents 
to  enquire  before  they  executed  it. 


18fl4. 


Bank  of 
Montreal 


Hopkins. 


I think  the  judgment  of  the  court  below  ought  to  be 
reversed. 

Per  Curiam, — Appeal  allowed,  and  the  decree  of  the 
court  below  to  be  varied  by  introducing  a declaration 
therein  that  so  much  of  the  mortgage  debt  as  Joseph  T, 

Kerhy  in  the  pleadings  mentioned  was  bound  by  the  judgment, 
terms  of  the  agreement  with  the  defendant  Caleb  Hop- 
kins to  pay,  has  been  discharged.  \V ankouglinet^  C., 

dissenting.] 


McGuefin  V.  Ryal. 


Note. — The  paragraph  on  page  418  of  this  volume, 
beginning  ‘‘Because  of  its  perfect  immateriality,  I 
think,”  should  be  read  as  follows:  “Because  of  the 
perfect  immateriality  of  the  issue  which  the  defendant 
has  attempted  to  raise  upon  the  value,,  I think,”  &c. 
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[^Before  the  Hon,  W,  11,  Bra'per,  C,  B.,  C,  J,;  the  Hon, 
P,  M,  Vanhoughnef^  G,;  the  Hon,  W,  B,  Bichardst 
C,  J,  O,  P,;  the  Hon,  V.  C,  Spragge  ; the  Hon,  Mr- 
Justice  Hag  arty ; the  Hon.  Mr.  Justice  Morrison-) 
and  the  Hon.  Mr.  Justice  Adam  Wilson.~\ 

On  an  Appeal  from  a Decree  op  the  Court  op  Chancery, 


Harvey  v.  Smith.* 

Lien  for  unpaid  purchase  money — Infant — Costs. 

The  purchaser  of  land  from  the  Crown  sold  and  transferred  his  right 
to  C.  in  1834.  C.  subsequently  transferred  his  interest  to  T.  H., 
who  entered  into  possession  and  remained  in  such  possession  until 
1839,  when  he  died,  leaving  an  infant  son  his  heir-at-law.'  About  a 
year  after  his  death  his  widow  assumed  to  sell  the  estate  to  E.  H., 
a brother  of  her  late  husband,  who  entered  into  possession  ; and 
having  subsequently  procured,  from  the  original  vendee  of  the 
Crown,  an  assignment  of  the  same  date  and  in  the  same  words  as 
the  one  executed  by  him  to  C.,  by  means  thereof  procured  from  the 
Crown  the  patent  for  the  lot  in  his  own  name,  and  mortgaged  the 
property  to  his  brother  H.  H.,  who  had  notice  of  all  the  circum- 
stances attending  the  title,  and  to  whom  E.  H.  afterwards  released 
his  equity  of  redemption.  In  the  spring  of  1861  H.  H.,  by  means 
of  an  ejectment  evicted  E.  H.,  who  up  to  that  time  had  continued 
in  possession  of  the  property,  and  in  November  of  that  year  H.  H. 
sold  and  conveyed  the  estate  to  S.,  who  took  without  notice,  and  paid 
the  whole  of  his  purchase  money  except  £175,  for  which  sum  the 
father  of  S.  gave  his  promissory  note  for  the  purpose  of  facilitating 
the  carrying  out  of  the  bargain,  S.  leaving  in  the  hands  of  his  father 
certain  securities,  out  of  which  it  was  agreed  that  the  father 
should  collect  means  over  and  above  a sum  owing  by  the  father 
to  S.  to  retire  the  note,  which  note,  however,  was  not  paid  in 
full,  £75  being  still  due  thereon.  In  1863  a bill  was  filed  by 
the  heir-at-law  of  T.  H.,  claiming  under  the  circumstances  to  be 
entitled  to  the  estate,  and  to  set  the  sale  to  S.  aside,  which  was 
decreed  on  the  ground  that  the  purchase  money  had  not  been  paid, 
so  as  to  entitle  the  purchaser  to  plead  a purchase  for  value  without 
notice. 

On  appeal  this  decree  was  reversed,  and  the  bill  in  the  court  below 
ordered  to  be  dismissed  with  costs.  [ Vankoughnet,  C.,  and  Spragge, 
V.  C.,  dissenting.] 

The  bill  in  this  cause  was  filed  by  Victor  Colhorne 
Harvey  against  Bohert  Smith  {the  younger)  and  her 


*The  court,  in  pronouncing  judgment,  expressed  a desire  that  in 
appeals  the  original  style  of  the  cause  should  be  retained,  and  that  the 
profession  on  knowing  the  views  of  the  court  in  this  respect  would 
adopt  the  course  suggested ; their  lordships  not  deeming  it  of 
sufficient  importance  to  make  any  formal  order  of  court  on  the 
subject. 
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Majesty’s  Attorney-General  for  Upper  Canada,  setting  1864. 
forth  that  on  the  18th  of  June,  1831,  one  Jeremiah 
Yigner  became  the  purchaser  of  the  east  half  of  lot  No. 

5,  in  the  3rd  concession  of  Hawkesbury  (east)  for  the 
price  of  12s.  6d.  per  acre,  payable  in  ten  equal  annual 
instalments,  upon  which  he  paid  the  first  instalment  of 
the  price,  entered  into  possession  and  occupation  of  the 
premises,  cleared  15  acres  and  built  a house  and  barn 
thereon  ; and  who  thereupon,  according  to  the  well-set- 
tled practice  of  the  Crown,  became  entitled,  on  payment 
of  the  stipulated  price,  to  receive  an  absolute  grant  from 
the  Crown,  as  was  also  any  one  claiming  under  him  ; 
that  on  the  8th  May,  1834,  Yigner^  for  value,  by  writing 
under  his  hand  and  seal,  assigned  and  transferred  his 
interest  in  the  premises  to  one  Q-eorge  Clifford^  who 
entered  into  the  actual  possession  and  occupation  thereof, 
and  so  remained  in  such  possession  until  he  assigned  and 
conveyed  his  interest  to  one  Thomas  Harvey  (father  of 
the  plaintiff)  who  went  into  possession  of  and  cultivated 
the  same  by  himself  or  his  tenants  up  to  his  death, 
which  happened  in  1840* ; that  the  said  Thomas  Har- 
vey died  intestate,  leaving  the  plaintiff,  his  only  son  and 
heir-at-law,  his  widow  and  one  daughter  his  next  of  kin, 
him  surviving,  but  no  letters  of  administration  were 
ever  granted  of  his  personal  estate  : that  plaintiff,  on  the 
death  of  his  father,  became  entitled  to  the  interest  of 
his  father,  but  being  then  an  infant  of  six  months  old, 
could  take  no  part  therein  ; and  his  mother,  although 
she  had  no  title  thereto,  collected  and  received  the  rents 
thereof  from  the  tenants  of  the  said  premises  under  a 
demise  made  by  his  father,  upon  the  expiration  of  which 
demise  his  mother  entered  into  possession  of  the  premi- 
ses in  the  year  1840,  and  put  one  Edmund  Harvey  (a 
brother  of  Thomas  Harvey)  into  possession  upon  some 
agreement  or  understanding  made  between  them,  but 
the  particulars  thereof ‘plaintiff  did  not  know. 

The  bill  further  stated  that  in  1856  Edmund  Harvey 

*The  evidence  of  George  Plarvey,  brother  of  deceased,  shewed  the 
death  occurred  in  ] 839. 
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1864.  induced  Vigner  to  execute  to  him  an  assignment  pur- 
porting  to  assign  his  interest,  as  purchaser  from  the 
Smith  ^i*own,  in  such  half  lot  for  a nominal  consideration  of 
ten  dollars,  upon  production  of  which  to  the  Crown 
Lands  Department  and  payment  of  the  balance  of  the 
purchase  money  due  to  the  government  a patent  for  th© 
premises  was  issued  to  Edmund  Harvey  in  his  own  name, 
he  having  concealed  from  the  government  the  various 
facts  stated,  as  shewing  the  title  of  the  plaintiff,  an^ 
which,  had  they  been  communicated,  wmuld  have  induced 
the  government  to  refuse  to  issue  the  patent  to  Edmund 
Harvey.  That  in  1858  Edmund  Harvey  executed  a 
mortgage  of  the  premises  to  his  brother  Henry  Harvey., 
to  secure  a sum  of  money  alleged  to  be  due  to  Henry 
by  Edmund ; and  that  subsequently  a release  of  his 
equity  of  redemption  in  the  premises  was  executed  by 
Edmund  to  Henry ; and  charged  that  Henry  Harvey 
had  notice  of  the  claim  of  plaintiff  before  the  execution 
statement,  of  sucli  mortgage  and  release  of  the  equity  of  redemption. 
That  subsequently  to  the  execution  of  such  release,  and 
while  plaintiff  was  still  an  infant  under  the  age  of 
twenty-one  years  Henry  Harvey^  by  indenture,  conveyed 
the  premises  to  the  defendant  Smith  in  fee  simple,  who 
thereupon  entered  into  possession  thereof,  and  has  since 
continued  therein  and  charged  Smith  with  notice  of  the 
various  facts  above  set  forth  before  the  execution  of  the 
conveyance  to  him,  and  before  the  payment  of  the  con- 
sideration therefor,  (if  the  same  had  been  paid,)  and 
submitted  that  under  the  circumstances  the  plaintiff  was 
entitled  to  have  the  patent  and  the  conveyance  there- 
under set  aside  and  cancelled,  and  to  have  a patent  of 
the  premises  issued  to  him  ; or  to  have  the  defendant 
Smith  declared  a trustee  and  bailiff  for  the  plaintiff,  and 
to  have  a conveyance  of  the  premises  and  an  account  of 
the  rents  and  profits  from  him. 

The  prayer  was  for  relief  in  accordance  with  these 
statements,  and  also  fot*  an  injunction  to  restrain  Smith 
from  alienating  or  incumbering  the  premises,  which 
the  bill  also  charged  he  intended  doing. 
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The  defendant  Smith  answered  tlie  bill  denying  all 
knowledge  of  the  several  facts  and  circumstances  set 
forth  in  the  bill ; claimed  the  benefit  of  the  statute  of 
frauds  and  perjuries,  and  of  the  registry  act,  the  title 
having  been  a registered  one  ; and  that  at  the  time  of 
the  execution  of  the  deed  by  Henry  Harvey^  he  was 
paid  and  satisfied  the  whole  of  the  consideration  money 
therein  expressed,  and  thenceforth  acquitted  and  re- 
leased him  [Smith)  therefrom  ; and  claimed  also  the 
benefit  of  want  of  notice  on  the  part  of  Henry  Harvey  ; 
before  he  obtained  his  conveyance  of  the  premises,  and 
paid  the  consideration  therefor.* 

The  Attorney-General  answered,  stating  his  igno- 
rance of  the  matters  and  things  set  forth  in  the  bill  and 
claimed  to  be  dismissed  with  his  costs. 

The  plaintiff  having  put  the  cause  at  issue,  set  the 
same  down  for  the  examination  of  witnesses  and  hearing 
at  the  sittings  of  the  court  at  Ottawa,  in  the  month  of 
September,  1863,  when  Edmund  Harvey  was  examined 
as  a witness  for  the  plaintiff,  who,  in  his  evidence,  swore, 

I was  a brother  of  the  late  Thomas  Harvey  ; and  was 
at  one  time  in  possession  of  the  lot  of  land  in  question 
here  ; I entered  into  personal  occupation  of  the  place 
after  the  death  of  the  plaintiff’s  mother  ; she  delivered 
me  possession  of  the  place  before  her  death,  about  a 
year  after  her  husband  Thomas'  death ; Smith,  the 
father  of  the  defendant,  was  then  on  it ; I bought  the 
place  from  her  ; she  was  then  claiming  through  her 
husband’s  claim,  at  least  I know  of  no  other  ; after  my 
brother  bought  the  place  he  put  Smith  on  as  farmer  ; 
the  widow  delivered  me  the  possession  in  presence  of 
Smith;  and  from  that  time  he  paid  me  a share  of  the 
crops  ; one  or  two  seasons  my  father’s  family  drew  away 
my  share  of  the  crops  ; one  year  I received  it ; Smith 
remained  his  term,  three  years,  on  the  place,  and  per- 
haps something  more,  and  then  left,  and  I entered  and 
put  on  Valois  to  work  the  farm  on  shares  with  me  ; I 
got  a paper  from  Vigner,  I think  before  Smith  left  the 

*Edmund  Harvey,  in  his  evidence,  swore  that  Henry  Harvey  had 
been  made  acquainted  by  him,  with  all  the  circumstances  of  the  case, 
and  of  the  plaintiff’s  rights,  before  obtaining  his  conveyance. 
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1864.  place,  and  after  my  bargain  with  the  widow ; when  I 
bargained  with  her  I got  all  the  papers  belonging  to 
Harvey  placo ; I was  advisod  by  another  man  to  get  the 
Smith,  paper  from  Vigner^  to  whom  I paid  two  pounds  ten 
shillings  for  signing  it ; the  widow  got  the  first  year’s 
crop  from  Smith  after  my  brother’s  death  ; Smith  was 
harvesting  when  my  brother  died  ; as  far  as  I could 
understand  my  brother  put  Smith  on  the  place  ; George 
Clifford  had  it  before  this  ; I heard  that  my  brother 
bought  the  place  from  Clifford ; I was  from  home  when 
he  bought  it,  and  learned  it  on  my  return  : my  brother 
was  sick  at  the  time,  and  frequently  asked  me  how 
Smith  was  getting  on  with  the  farm.  * * * * 

I was  to  pay  the  widow  for  the  lot,  but  no  amount  was 
mentioned,  and  I never  paid  her  any  thing  ; I went  on 
to  the  lot  and  lived  on  it  after  Smith  left ; I made  it  my 
home  ; took  Valois  on  to  work  it ; he  and  his  family 
lived  in  the  house  with  me  ; I think  Valois  remained  on 
the  lot  for  at  least  five  years : I then  commenced  to 
farm  it  myself,  and  remained  in  possession  till  I was 
ejected  ; I either  got  the  papers  from  Vigner  while 
Smith  was  on  the  place,  or  shortly  after  he  left ; I had 
statement,  gone  to  the  government  office  at  Kingston — 

the  Crown  Land  Office,  I think,  with  the  papers  I then 
had,  which  I had  got  from  the  widow  of  Thomas,  to  see 
what  I could  do  about  the  lot ; I was  told  by  a man 
there  to  go  to  another  man,  who  advised  me  to  go  back 
to  Vigner  and  get  a transfer  from  him,  and  not  to  show 
the  other  papers  ; I sent  the  transfer  from  Vigner  to 
the  Crown  Land  Office,  and  got  a patent  to  myself; 
* * * * at  first  when  I bought  I thought  the 

widow  could  sell  the  lot;  my  brother  Henry  lent  me 
some  money  on  the  lot;  I gave  him  a mortgage  on  it; 
he  was  living  with  me  at  the  time  ; I was  not  sure  at 
the  time  I so  borrowed  that  I had  a good  title  to  the 
land.  * * * * I was  sued  by  my  brother  before 

any  agreement  with  regard  to  it ; * * * I could 

have  paid  my  brother  if  he  had  given  me  a chance  ; his 
refusal  is  the  cause  of  this  trouble  here  to-day ; had  he 
agreed  to  give  me  time  this  suit  would  not  have  been 
brought;  I could  have  settled  with  my  nephew  ; a year 
before  my  brother  and  myself  quarrelled  my  nephew, 
the  plaintiff,  told  me  he  would  [not*]  put  me  off  the 


*Tbe  word  “ not,”  it  is  evident  from  what  follows  this  passage,  had 
been  omitted  in  taking  the  evidence  ; in  addition  to  which  this  witness 
in  a subsequent  part  of  his  evidence  swore  that  the  plaintiff,  in  con_ 
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place ; but  he  said  Henry  was  pressing  me  hard  and 
would  yet  have  it ; * * * when  I first  tried  to  get 

the  patent  I wanted  to  pay  up  what  was  due  the  Crown 
in  my  brother’s  name,  and  get  the  patent  in  my  own 
name;  I did  not  know  how  I would  get  a deed  to 
myself,  and  it  was  then  suggested  to  me  to  get  a trans- 
fer from  Vigner  in  my  own  name  ; I thought  I could 
get  the  land  by  paying  up  the  Crown,  and  paying  back 
what  my  brother  had  paid  ; I shortly  after  found  out  I 
was  wrong,  and  two  or  three  years  after,  and  before  I 
got  the  patent,  was  so  advised  and  told  I had  better  say 
nothing  about  it,  but  try  and  get  it  settled  up  in  some 
way ; this  was  long  before  I got  any  money  from  my 
brother,  long  before  I gave  my  brother  a mortgage  ; I 
told  my  brother  of  this,  and  that  I thought  I could  settle 
it  with  my  nephew  • * * * * before  getting  this 

advice  my  brother  Henry  and  I had  talked  about  the 
matter  ; I had  spoken  with  another  man  before ; I was 
told  to  keep  it  secret;  I expected  to  get  my  title  right 
from  Vigner  some  day  or  other  ; I used  sometimes  to 
think  that  Vigner  might  some  day  or  other  trouble  me ; 
I think  I only  mentioned  to  my  brother  Henry  the 
advice  given  me  by  Mr.  McCannV 


1864. 


statement. 


The  other  facts  in  the  case  appear  sufficiently  in  the 
judgment. 


At  the  hearing  a decree  was  made  in  favour  of  the 
plaintiff.  His  Lordship  the  Chancellor,  before  whom  the 
cause  was  heard,  after  briefly  stating  the  facts  above  set 
forth,  observing,  It  is  sought  to  fasten  upon  the  defen- 
dant a knowledge  or  notice  of  the  plaintiff’s  claim  at 
the  time  he  purchased ; but  this,  I think,  is  not  made 
out : the  only  evidence  of  it  is  that  obtained  by  the 
examination  of  the  defendant  himself ; and  the  most 
that  can  be  obtained  from  him  is,  that  years  ago,  when 
he  was  quite  a youth,  he  heard  rumors  in  the  neigh- 
bourhood that  the  widow  of  Thomas  had  sold  to  Edmund 
Harvey : but  he  swears  that  he  never  heard  that  the 
plaintiff  claimed  or  had  any  interest  in  the  land  until 

versatioa  with  him,  had  said  that  his  (tho  witness’)  “ brother  would  yet 
put  me  off  the  place,  and  that  I might  as  well  let  him  have  his  rights 
in  the  land  ; that  he  would  not  trouble  me  if  his  uncle  llmry  did  not, 
but  that  if  the  latter  did  he  would  push  too.” 
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1864,  after  the  sale  and  deed  to  himself ; that  Edmund 
havmg  had  the  patent  for  some  years,  and  having  been 
siith.  many  years  in  possession  of  the  land,  he  assumed 
that  a title  derived  from  him  was  good;  and  in  this 
assumption  I think  he  was  justified  as  against  mere 
vague  reports  which  he  had  heard  years  ago — to  which 
he  was  under  no  necessity  to  pay  any  attention — which 
did  not  come  from  any  one  interested  in  the  property — 
which  may  have  been  nothing  more  than  the  gossip  of 
the  neighbours,  and  which  it  is  not  shewn  here  or  from 
any  circumstance  in  evidence  must  have  been  present 
to  his  mind  when  he  made  the  purchase.  But  it  is 
claimed  that,  nevertheless,  the  plaintiff  can  enforce  his 
equity,  inasmuch  as  the  whole  of  the  purchase  money 
has  not  been  paid  by  the  defendant ; and  this,  as  to 
£75  of  it,  I,  after  some  doubt,  find  to  be  the  case. 
That  sum  of  £75  is  represented  by  the  note  of  the 
defendant’s  father,  which  the  defendant  swears  was 
taken  by  Henry  Harvey  in  lieu  of  his,  the  defendant’s 
own  note,  and  instead- of  a mortgage,  for  the  convenience 
of  all  parties,  as  the  father  was  considered  good  for  the 
amount,  and  near  to  or  on  the  spot  to  make  the  payment 
vv^hen  it  fell  due,  whereas  the  defendant  was  frequently 
absent  from  home  on  his  business ; and  it  was  arranged 
that  the  father  was  to  provide  money  to  pay  this  his 
note,  or  to  recoup  himself  for  it,  if  paid  with  his  own 
funds,  out  of  moneys  which  he  was  to  collect  upon  cer- 
tain promissory  notes  belonging  to  the  defendant,  and 
left  in  his  hands  for  collection.  This  note  of  £75  is 
still  unpaid  and  in  the  possession  of  the  executors  of 
Henry ^ now  dead.  Whether  it  was  or  not  a negotiable 
instrument  does  not  appear.  But  however  that  may  be, 
it  is  unpaid,  and  has  never  been  transferred ; and  as  it 
was  to  be  paid  in  reality  with  the  defendant’s  own 
money,  and  the  defendant  has  it  in  his  power  to  prevent 
its  being  paid,  in  order  that  he  may  not  be  called  upon 
to  re-pay  his  father  in  case  he  pays,  or  that  his  own 
funds  in  his  father’s  hands  may  not  be  appropriated  to 
the  purpose,  I think  I must  treat  so  much  of  the  pur- 
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chase  money  as  it  represents  as  still  outstanding  and  1864. 
under  the  control  of  the  defendant ; and  that  this  being 
so  the  plaintiff’s  equity  is  let  in,  and  entitles  him  to  a 
decree  restoring  him  the  land  of  his  ancestor.  It  may 
be  a very  harsh  equity  to  administer  when,  as  here,  the 
greater  portion  of  the  purchase  money  has  been  paid. 

But  the  rule  is  too  well  settled  as  a doctrine  of  equity 
for  me  to  attempt  to  shake  it,  and  my  duty  is  to  apply- 
it  when  the  facts  admit  of  it.  Here  the  defendant, 
shortly  after  his  purchase,  received  direct  notice  from 
the  plaintiff  of  his  claim,  and  of  his  intention  to  prose- 
cute it ; and  it  is  not  alleged,  and  is  most  probably  not 
the  fact,  that  any  improvements  had  been  made  by  him 
on  the  premises.  It  does  not  appear  what  improvement 
may  have  been  made  by  Edmund  Harvey  ; nothing  was 
said  about  any  allowance  for  them,  or  whether  it  was 
sought  to  apply  to  this  case  the  decision  in  Bevis  v. 

Boulton,  (a)  If  it  is  desired  to  raise  any  question  on 
this  head  it  can  be  spoken  to  before  me  on  settling  the 
minutes  of  the  decree. 

I think  the  plaintiff  should  not  have  costs.  It  is  true 
that  he  only  came  of  age  a year  or  two  before  the  sale 
to  the  defendant ; but  long  before  he  came  of  age  he 
was  aware  of  his  rights,  although  he  may  not  have  had 
possession  of  the  evidence  with  which  to  support  them. 

With  this  knowledge  he  allows  his  uncle  Edmund  to 
remain  in  possession  as  apparent  owner,  telling  him  he 
would  not  disturb  him,  but  that  if  his  uncle  Henry 
interfered  he  would  then  wage  war.  Henry  did  inter- 
fere, and  got  the  property  and  ejected  his  brother,  and 
this  after  the  plaintiff  came  of  age.  But  still  the  plain- 
tiff does  nothing  until  after  the  defendant,  six  months 
later,  had  made  his  purchase.  I cannot  say  that  this 
want  of  action  on  the  part  of  the  plaintiff  disentitles 
him  to  relief ; but  it  has  led  the  defendant  into  the 
difficulty ; for  had  the  plaintiff  been  more  active  the 
defendant  would  have  known  of  his  claim  and  not  have 
purchased.  An  infant  of  an  age  and  of  intelligence 


(a)  7 Gr.  Cii.  11.  39. 
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1864.  sufficient  to  understand  his  own  rights,  is  not  allowed 
any  more  than  an  adult  designedly  to  mislead  another  ;* 
Smith  though  there  was  no  design  here  to  mislead  the 

defendant,  yet  he  suffers  from  the  plaintiff  having  been 
very  inactive  ; and  I think  the  plaintiff  must  share  so 
much  of  the  consequences  as  to  bear  his  own  costs. 

From  the  decree  drawn  up  on  this  judgment  the 
defendant  Smith  appealed. 

Mr.  A.  Crooks^  Q.  C.,  for  the  appeal,  contended  that 
the  decree  so  pronounced  should  be  reversed  on  the 
grounds  that  the  defence  set  up  by  the  defendant  in  the 
court  below  was  duly  proved  by  the  evidence  taken  in 
the  cause*,  he  being  shewn  to  have  been  a hona  -fide  pur- 
chaser for  value  without  notice  of  the  equity  set  up  by 
the  bill ; that  he  is  fully  protected  by  his  legal  title 
against  the  alleged  equity  of  the  plaintiff,  which  equity, 
however,  the  plaintiff  had  failed  to  establish  by  evi- 
Argument.  (Jenco  in  the  cause  ; and  that  the  proceedings  to  set 
aside  the  patent  referred  to  should  have  been  by  and  at 
the  instance  of  her  Majesty’s  Attorney- General. 

The  plaintiff  comes  into  court  claiming  that,  upon 
the  footing  of  an  agreement,  Edmund  Harvey  was  a 
trustee,  which  it  must  be  inferred  the  plaintiff  adopts ; 
he  also  founds  a claim  for  relief  on  the  ground  that  the 
grant  from  the  Crown  had  been  issued  through  improvi- 
dence and  mistake.  The  defendant  contends  that 
Henry  Harvey  was  a purchaser  for  value  without  notice.’ 
His  lordship  the  Chancellor  assumed  notice,  but  that  it 
is  submitted  was  not  proved.  True,  Edmund  Harvey 
says,  that  he  told  his  brother  Henry  all  the  circumstan- 
ces attending  his  obtaining  the  patent,  but  his  evidence 
must  be  received  with  extreme  caution  under  the  circum- 
stances. Now,  notice  to  be  of  any  avail  must  be 
distinct  and  unambiguous.  Hice  v.  Rice^  (a)  Barnhart 
V.  Greenshields,  (h) 


{a)  2 Drew  73.  (b)  9 Moore,  P.  C.  18. 

See  also  on  this  point  Leary  v.  Rose,  10  Gr.  Ch.  R.  340. 
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But  admitting  for  the  sake  of  argument  that  Henry 
Harvey  had  notice,  it  is  apparent  that  the  defendant 
had  not  any  actual  notice.  The  decree  is  founded 
therefore  on  the  fact  that  the  defendant  has  not  paid 


1864. 


Harvey 


V. 

Smith. 


all  his  purchase  money ; this  he  submitted  was  an 
erroneous  view,  for  the  evidence  of  the  elder  Smith 
establishes  the  fact  of  all  having  been  paid.  On  this 
point  the  witness  says,  “ the  defendant,  my  son,  bought 
the  lot  from  Henry  Harvey  for  <£375  ; of  which  £100 
was  paid  in  cash  at  the  execution  of  the  deed.  I gave 
my  own  notes  for  £175,  part  of  which  I owed  my  son, 
who,  for  the  residue,  gave  me  notes  he  had  of  other 
parties ; the  balance,  £100,  was  retained  till  the  title 
was  examined  in  the  registry  office.  Henry  Harvey 
was  offered  a mortgage,  but  he  preferred  my  notes.  It 
was  no  part  of  the  bargain  that  Henry  was  to  hold  the 
land  in  secui’ity — nothing  was  said  about  such  security 
one  way  or  the  other  this,  it  is  contended,  was  a 


complete  payment  so  far  as  the  defendant  and  his  vendor 
were  concerned.  Under  these  circumstances  it  is 

Argument. 

impossible  for  plaintiff  to  insist  that  any  lien  could  exist 
for  unpaid  purchase  money,  the  vendor  having  accepted 
the  note  of  a third  party  in  preference  to  taking  a 
mortgage  on  the  estate,  which  was  offered  to,  and 
rejected  by,  him.  BelshawY.  Bush,  (a)  Smithy.  Mun- 
dy,  (b)  Thorne  v.  Smith,  [e)  Frail  v.  Fllis.  [d ) 


The  note  having  been  taken  in  payment  of  the 
balance  remaining  due,  was  in  fact  substituted  for  such 
lien,  which  the  vendor  might  otherwise  have  had,  and 
the  purchaser  was  discharged  from  all  liability ; and  if 
so,  it  is  difficult  to  see  how  the  land  could  remain  liable 
to  any  extent.  He  also  referred  to,  and  commented  on, 
Mackreth  v.  Symmons,  (e)  Moloney  v.  Kernan,  (/) 
Carter  v.  Carter,  {g)  Colyer  v.  Finch.  (Ji) 


Mr.  Blake  and  Mr.  Wells  contra,  contended  that  the 


(a)  11  C.  B.  191. 

(c)  10  Ib.  G59. 

\e)  1 Wh.  & Tud.  235,  251,  2G2. 
{g)  3 K.  & J.  G17. 


{b)  G Jiir.  N.  S.  977. 
pi)  IG  Beav.  360. 
(/)  2 D.  &W.  31. 

(A)  5 ir.  L.  Ca.  905. 
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facts  alleged  and  established  by  the  plaintiff  entitled 
him  to  the  relief  given  by  the  decree  appealed  from,  the 
defendant  not  having  sufficiently  set  up  the  defence  of 
a honafide  purchaser  for  value  without  notice,  and  that 
defendant  has  not  shewn  himself  entitled  to  set  up  such 
defence  within  the  meaning  of  the  rules  in  that  behalf ; 
nor  is  he  entitled  to  the  protection  afforded  to  such  a 
purchaser. 

The  arrangement  was  never  adopted  by  the  plaintiff 
to  any  extent.  On  the  application  by  Edmund  Harvey 
for  the  patent  to  issue  to  him,  it  was  not  the  case  of  con- 
flicting claims  for  the  same  property ; but  Edmund 
represented  himself  to  the  department  as  being  the 
assignee  of  Vigner^  the  original  vendee  of  the  Crown  ; 
this  the  evidence  distinctly  proves  he  was  not,  and 
therefore  it  was  correct  for  the  plaintiff  to  allege  that 
the  patent  had  been  issued  through  improvidence 
and  mistake  on  the  part  of  the  Crown  : indeed,  the 
plaintiff  is  prepared  to  assume  a higher  ground  for  set- 
ting aside  this  grant ; the  evidence  of  Edmund  himself 
affording  ample  proof  that  he  had  obtained  the  same  by 
fraud  and  misrepresentation.  Phillips  v.  Phillips,  (a) 

Counsel  also  contended  that  the  defence  of  purchase 
for  value  without  notice  was  not  sufficiently  set  up  by  the 
answer;  and  the  defendant’s  own  explanation  of  the 
transaction,  when  examined  in  the  cause,  does  not 
establish  it ; and  his  evidence,  such  as  it  was,  was  not 
given  in  such  a manner  as  to  impress  any  one  favourably 
as  to  its  correctness.  The  effect  of  the  whole  transac- 
tion was,  that  Smith  the  elder  was  simply  a surety  for  his 
son,  and  it  is  incorrect  therefore  to  treat  this  as  a case 
where  the  note  of  a third  party  was  taken  as  and  for 
payment  of  the  land.  The  reason  assigned  why  the 
father’s  note  was  given  was  for  the  convenience  of  pay- 
ment, as  the  defendant  would  probably  be  absent  at  the 
time  it  fell  due.  Had  a mortgage  been  given  Henderson 
V.  0-raves  (5)  shews  the  right  of  the  plaintiff  would 

(а)  7 Jur.  N.  S.  1094,  S.  C.,  8 Jur.  N.  S.  145. 

(б)  Ante  page  9. 
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have  been  irresistible.  Now,  the  same  witness  who  1864. 
proves  the  taking  of  the  notes  also  establishes  that, 
but  for  the  expense,  a mortgage  would  have  been  ere- 
ated  in  favour  of  the  vendor  Henry  Harvey,  besides 
which  the  notes  themselves  were  to  be  retired  by  the 
father  out  of  the  proceeds  of  notes  left  by  the  son  for 
collection.  In  fact,  they  were  to  be  paid  with  the 
moneys  of  the  defendant.  ^ 

Tildesley  v.  Lodge,  (a)  Grant  v.  Mills,  (5)  Ogilvie  v. 
Jefferson,  (c)  Ford  v.  White,  (d)  were  also  referred  to. 

Draper,  C.  J. — The  plaintiff’s  case  is,  that  in  1839, 
his  father  acquired  by  purchase  and  assignment  the 
right  of  one  Vigner,  who  had  a contract  for  the  purchase 
from  the  Crown  of  the  east-half  of  No.  5,  3rd  concession 
of  East  Hawkesbury,  at  12s.  6d.  per  acre,  payable  in 
ten  annual  instalments,  of  which  Vigner  had  paid  the 
first  of  $25.  Judgment. 

The  plaintiff’s  father  died  intestate,  in  1839  or  1840, 
the  plaintiff  being  then  about  six  months  old. 

Plaintiff’s  mother,  within  about  a year  from  her 
husband’s  death,  gave  up  possession  of  the  premises  to 
Edmund  Harvey,  an  uncle  of  the  plaintiff,  together  with 
the  papers  relative  thereto.  Some  years  after  her  death, 

(for  she  only  survived  her  husband  sixteen  months,) 
Edmund  Harvey  got  Vigner,  the  original  purchaser 
from  the  Crown,  to  make  a new  assignment  directly  to 
himself,  and  upon  this  assignment  a patent  from  the 
Crown,  dated  20th  February,  1856,  issued,  granting  the 
premises  in  fee  to  Edmund  Harvey. 

On  the  loth  September,  1859,  Edmund  Harvey 
mortgaged  the  premises  in  fee  to  his  brother  Henry, 
and  afterwards  released  to  him  the  equity  of  redemption, 

(a)  3 Jur.  N.  S.  1000,  S.  C.,  3 S.  & G.  543.  (6)  2 V.  & B.  306. 

(c)  8 W.  R.  745.  (d)  16  Beav.  120. 
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and  the  plaintiff  charges  that  Henry  Harvey  had  express 
notice  of  all  the  facts  at  and  before  the  execution  of  each 
of  these  deeds. 

The  defendant  purchased,  and,  as  the  bill  states,  before 
the  plaintiff  became  of  age,  from  Henry  Harvey^  and  it 
is  charged  that  before  the  payment  of  the  consideration 
the  defendant  had  full  notice  and  knowledge  of  the  facts 
and  of  the  plaintiff’s  rights. 

It  appears  the  consideration  for  the  purchase  was 
<£375,  of  which  £100  was  paid  down  in  money,  £175 
by  notes  given  to  Henry  Harvey  by  defendant’s  father, 
to  which  notes  defendant  was  no  party,  and  the  remain- 
ing £100  was  paid  as  soon  as  a search  had  been  made 
at  the  registry  office,  by  which  it  appeared  that  the  title 
was  in  Henry  Harvey, 

Judgment.  I believe  there  is  no  difference  of  opinion  in  the  court 
upon  the  matter  of  law.  There  are  two  questions  of 
fact  to  be  established,  failing  either  of  which  the  decree 
cannot  be  upheld.  1st.  Notice  of  the  plaintiff’s  rights 
to  Henry.  2nd.  That  there  was  part  of  the  purchase 
money  remaining  due  by  the  defendant  to  Henry  Harvey 
on  the  conveyance  of  the  land  by  the  latter  to  defendant. 

As  to  the  first,  Edmund  Harvey  is  the  only  witness, 
for  his  vendee  Henry  is  dead,  and  he  admits  that  he 
wished  to  have  kept  this  lot,  as  he  said  he  could  have 
paid  off  his  mortgage  to  Henry  if  more  time  had  been 
allowed  him,  and  he  insinuates  that  he  executed  the 
release  or  conveyance  of  the  equity  of  redemption  in 
ignorance  of  its  contents.  He  refers,  however,  to 
Henry's  refusal  to  wait  on  him,  and  adds,  this  refusal 
is  the  cause  of  this  trouble  here  to  day.  Had  he  agreed 
to  give  me  time  this  suit  would  not  have  been  brought. 
I could  have  settled  with  my  nephew.  A year  before 
my  brother  and  myself  quarrelled  my  nephew,  the 
plaintiff,  told  me  he  would  put  me  off  the  place,  but  he 
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said  Henry  was  pressing  me  hard  and  would  yet  have  1864. 
it : my  nephew  used  to  tease  me  about  it  before  this, 
saying  he  would  give  me  a hack  about  it  some  day  or 
other.  I never  then  incensed  him  into  it.  I was  angry 
at  being  turned  out  of  the  place.  I did  not  think  I had 
had  fair  play.”  He  then  adds,  that  he  told  Henry  long 
before  the  mortgage  of  the  mode  in  which  he  proposed 
to  get  the  patent  to  himself,  that  is,  how  he  had  been 
advised  in  the  matter.  And  he  said  that  at  the  time  he 
borrowed  the  money  from  Henry  he  was  not  sure  he  had 
a good  title  to  the  land,  but  he  did  not  know  what  Henry 
thought  of  the  title. 

I cannot  say  that  this  evidence  is  to  my  mind 
satisfactory  or  convincing.  When  notice  to  Henry  is 
a material  link  in  the  proof  which  is  to  let  in  the 
plaintiff’s  equity,  it  ought  to  be  very  clearly  established, 
for  notice  to  the  defendant  himself  certainly  is  not 
proved,  and  he  is  on  the  evidence  a bond  fide  purchaser  judgment, 
for  value. 

Then  as  to  the  second  question.  The  learned  Chan- 
cellor has,  as  I gather,  decided  in  favour  of  the  plaintiff, 
if  not  with  hesitation,  at  least  with  some  reluctance. 

The  following  passage  from  his  judgment  appears  to 
indicate  such  a feeling:  “It  may  be  a very  harsh 
equity  to  administer,  when  as  here  the  greater  portion 
of  the  purchase  money  has  been  paid.  But  the  rule  has 
been  too  well  settled  as  a doctrine  of  equity  for  me  to 
attempt  to  shake  it,  and  my  duty  is  to  apply  it  when  the 
facts  admit  of  it.” 

Even  on  the  first  question,  I should  have  more  readily 
concurred  in  a conclusion  that  notice  to  Henry  was  not 
sufficiently  proved,  and  it  is  rather  from  a strong  sense 
of  the  inconvenient  consequences  that  might  ensue  from 
sustaining  an  appeal  on  a question  of  the  sufficiency  of 
proof  where  there  is  proof,  than  any  other  reason,  that 
induces  me  not  to  give  way  to  the  scruples  that  I feel 
64  ' VOL.  II. 
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in  acting  on  the  testimony  of  Edmund  Harvey  as  to 
notice  to  Henry. 

But  on  the  other  question  of  fact,  I am  compelled  to 
say  that  I think  the  evidence  insufficient  to  support  the 
plaintiff’s  contention. 

The  account  of  the  transaction  given  by  the  defendant’s 
father  is,  that  the  defendant  bought  from  Henry  Harvey 
for  £^15,  of  which  the  defendant  paid  £200  in  money, 
and  the  father  gave  his  own  promissory  notes  to  Henry 
Harvey  for  the  remaining  <£175:  that  Henry  preferred 
to  take  these  notes  to  taking  a mortgage  on  the  land, 
which  was  offered  to  him,,  and  that  only  £75  remains 
unpaid  on  those  notes  given  by  the  father. 

The  defendant,  who  was  examined  as  a witness  by  the 
plaintiff,  stated  it  thus  : “ My  father  was  to  pay  the  £75 
Judgment,  over  the  £100,  for  which  he  gave  his  notes,  out  of 
moneys  he  would  collect  from  notes  outstanding  payable 
to  me  : he  gave  his  notes,  as  I would  be  from  home  when 
the  payments  would  fall  due  : £75  has  been  paid  on  my 
father’s  notes,  I think  in  February,  1862:  the  balance 
remains  unpaid.  My  father  proposed  to  Henry  Harvey 
to  give  his  own  notes  for  £75:  Henry  said  he  would 
accept  them,  as  he  thought  they  were  good  for  the 
money.  It  tvas  said  my  father  would  be  at  home 
when  the  payments  to  be  covered  by  the  notes  would 
fall  due,  and  that  I,  likely,  would  not  be,  and  that  it 
would  be  better  to  give  his  notes.” 

The  father,  in  explaining  why  he  gave  notes  for  £175, 
stated,  that  he  owed  the  defendant  part  of  it,  and  for  the 
residue  the  defendant  gave  him  notes  of  other  parties : 
that  there  was  at  the  time  of  the  purchase  about  £100 
of  the  defendant’s  money  in  his,  the  father’s  hands. 
The  defendant  on  this  point  stated  that  he  thought  his 
father  was  owing  him  £100  in  money;  “he  owed  me 
only  the  £100  in  money  that  he  had  used.”  The 
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defendant  also  said  that  he  never  claimed  wages  from 
his  father,  though  the  latter  had  said  he  would  allow 
them  to  him. 

It  seems,  therefore,  clearly  admitted  that  £75  is  still 
to  he  paid  to  Henry  Harvey's  personal  representatives, 
but  it  does  not  necessarily  follow  that  the  defendant 
owes  that  sum.  Henry  Harvey  might  have  accepted,  as 
payment  for  his  land,  chattels  or  clioses  in  action,  as 
well  as  moneys  numbered.  There  is  nothing  whatever 
to  shew  that  the  defendant  is  in  any  way  a party  to  the 
notes  given  by  his  father,  and  it  is  in  evidence  that  the 
vendor  Henry  elected  to  take  these  notes,  rather  than 
to  take  a mortgage,  and  one  witness  “ understood  that 
the  old  man  gave  his  notes,  as  he  was  indebted  to  his 
son,  and  it  was  thought  to  be  cheaper  to  take  them  than 
a mortgage.’’  The  learned  Chancellor,  as  I understand 
his  judgment,  deduces  the  conclusion  that  this  sum  of 
<£75  remains  due  by  the  defendant  qud  purchase  money 
of  the  land : that  Henry  Harvey  had  therefore  a lien 
for  so  much  of  the  purchase  money,  and  consequently 
that  the  plaintiff’s  equity  against  Henry  as  a purchaser 
having  notice  is  let  in.  The  opposite  view  is,  that  the 
notes  ‘in  question  were  taken  by  Henry  Harvey  in 
substitution  for  the  unpaid  purchase  money,  or  were 
themselves  a part  of  the  consideration  contracted  to  be 
given  by  the  defendant,  and  were  so  accepted  bj/iewr^ 
Harvey  in  payment  for  the  land. 

If  the  evidence  upholds  this  view,  and  shews  that  the 
vendor  meant  to  rely  on  the  notes  alone,  then  though 
the  agreement  was  merely  by  parol,  yet  it  puts  an  end 
to  the  lien,  as  I understand  the  doctrine  of  equity.  I 
think  this  conclusion  may  fairly  be  deduced  from  the 
proof  that  Henry  Harvey  elected  to  take  the  father’s 
notes  in  preference  to  a mortgage.  And  then  surely 
it  would  be  a strange  thing  to  hold  that  a man  who 
expressly  waives  a legal  security  on  the  land  for  a part 
of  the  purchase  money,  shall  nevertheless  be  presumed 
to  have  intended  to  retain  an  equitable  lien  for  it. 
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In  mj  opinion  the  evidence  warrants  the  court  in 
holding  that  as  between  Henry  Harvey  and  the  defendant 
there  was  no  unpaid  purchase  money,  and  consequently 
the  plaintiff’s  bill  should  be  dismissed  with  costs. 

Vankoughnet,  C.— My  judgment  in  the  court  below 
did  not  at  all  proceed  upon  the  ground  that  there  was 
any  existing  lien  for  a balance  of  purchase  money  unpaid. 
It  was  unnecessary  to  consider  that.  I held  that  the 
whole  of  the  purchase  money  had  not  been  paid,  inas- 
much as  the  appellant,  on  receiving  notice  of  the  respon- 
dent’s equity,  was  entitled  to  require  from  the  vendor  a 
delivery  up  of  the  note  which  his  father  had  given  for 
his  accommodation,  because  he  was  bound  to  re-pay  his 
father  what  the  latter  should  pay  upon  it ; and  having 
this  right,  it  was  his  duty  to  insist  upon  it,  and  if 
necessary  to  file  a bill  in  this  court  to  enforce  it.  If 
after  knowledge  of  the  plaintift*’s  equity,  he,  without 
Juagm&nt.  remonstrance  or  'action,  allowed  his  , father  to  pay  the 
nbte,  he  would  have  permitted  a payment  in  his  own 
wrong,  and  could  not  afterwards  be  heard  to  say  that  he 
was  a purchaser  for  valuable  consideration  fully  yaid. 
He  was  bound  to  submit  to  the  plaintiff’s  equity  when 
he  became  aware  of  it,  and  to  protect  himself  against 
the  vendor,  if  he  chose.  If  he  did  not  so  choose,  the 
blame  and  the  loss  should  fall  on  him.  I think 
the  opinion  I expressed  in  the  court  below  is  in 
accordance  with  the  rule  of  decision  in  England, 
which  the  statute  law  of  the  province  and  my  judicial 
oath  compel  me  to  observe,  and  I cannot  conscientiously 
concur  in  any  other  view,  though  the  conclusion  at 
which  the  court  has  arrived  may  probably  be  the  more 
just  one  as  between  the  parties. 

Kichards,  C.  J. — I fully  concur  in  the  views  which 
have  been  expressed  by  his  lordship  the  Chief  Justice. 
No  case  has  been  cited  where  the  note  of  a third  person 
has  been  accepted  by  the  vendor,  and  the  lien  for  the 
unpaid  purchase  money  held  still  to  remain ; and  cer- 
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tainly  with ' the  protection  which  our  registry  laws  were 
intended  to  afford  to  purchasers,  I do  not  feel  inclined  to 
carry  the  doctrine  further  than  decided  cases  compel 
us  to  do.  On  the  whole,  I think  the  appeal  should  be 
allowed,  and  the  bill  in  the  court  below  dismissed  with 
costs. 

Spragge,  V.  C. — I am  unable  to  concur  in  the  judg- 
ment of  the  majority  of  the  court. 

I take  it  to  be  settled  by  the  judgment  of  this  court 
in  0-raves  v.  Smithy  (a)  and  to  be  clear  law  upon  English 
decisions,  that  a defendant  in  this  court  cannot  protect 
himself,  from  a plaintiff’s  equity,  as  a purchaser  for  value 
without  notice,  if  any  portion  of  the  purchase  money 
remain  unpaid  at  the  time  of  bill  filed,  or  notice  given. 

In  this  case  it  is  clear  upon  the  evidence  that  a portion 
of  the  purchase  money  has  not  been  actually  paid,  and  the 
judgment  protecting  Smith  as  a purchaser  is  rested  upon  Judgment, 
this,  that  as  between  him  and  his  vendor  Henry  Harvey 
there  was  no  lien  for  unpaid  purchase  money,  because 
the  note  of  a third  person,  the  purchaser’s  father,  was 
given  to  the  vendor  for  the  amount. 

The  nature  of  this  equity — lien  for  unpaid  purchase 
money — is  familiar ; Lord  St,  Leonards  says  of  it,  “ It 
is  immaterial  that  the  seller  had  no  intention  to  reserve 
such  a lien,  or  even  intended  to  rest  satisfied  with  the 
personal  security  : in  either  case  the  lien  will  be  raised 
in  his  favour,  if  the  security  which  he  has  accepted  does 
not  from  the  nature  of  it  preclude  the  claim.”  And  it 
has  been  well  observed  by  the  learned  reporter  in  Bank- 
ruptcy Mr  Rose^  (5)  that  no  general  conclusion  can  be 
drawn  from  the  nature  of  the  security  alone  ; that  the 
conclusion  of  abandoned  lien  must  still  depend  on  the 
particular  circumstances  of  the  case. 

I believe  it  is  a point  still  undecided,  whether  in  the 
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1804.  case  of  a note  being  given  by  a third  person  for  the 
' — ^ ^ unpaid  purchase  money  the  lien  is  gone.  In  this  case 

Smith  circumstances  under  which  the  note  was  given  should 
be  looked  at.  The  note  was  for  X175.  Of  this,  <£100 
was  due  by  the  giver  of  the  note  to  the  purchaser  ; or, 
in  other  w^ords,  the  purchaser  had  £100  in  the  hands  of 
the  giver  of  the  note.  There  were  also  in  the  hands  of 
the  latter  notes  of  third  persons  due  to  the  purchaser, 
sufficient,  as  it  was  estimated,  to  answer  the  balance  of 
£75,  and  which  it  was  expected  he  would  receive  before 
the  note  which  he  had  given  would  fall  due  ; and  the 
reason  of  this  note  being  given  by  the  purchaser’s 
father,  instead  of  by  himself,  w^as,  that  the  purchaser 
expected  to  be  absent,  while  his  father  would  be  on  the 
spot,  when  the  purchase  money  would  fall  due.  Now  the 
real  nature  of  this  transaction  was  simply  this  : the 
father  having  in  his  hands  moneys  of  the  purchaser, 
and  securities  for  further  moneys,  which  he  expected  to 
realize,  undertook  to  apply  these  moneys  at  a future 
day  in  the  payment  of  the  balance  of  purchase  money, 
and  became  responsible  to  the  vendor  for  the  amount, 
at  the  request  of  the  purchaser.  If  this  request  had  been 
written,  and  the  promise  to  pay,  upon  the  paper  con- 
taining such  request,  it  would  have  been  a bill  of 
exchange,  accepted  by  Smith  the  father,  and  so  within 
the  case  of  Crrant  v.  Mills^  before  Sir  William  Grant. 
In  that  case  a bill  was  drawn  by  the  purchaser 
and  accepted  by  the  firm  in  which  he  was  a partner  ; 
and  Sir  William  Grant  was  clearly, of  opinion  that 
there  was  no  waiver  of  the  lien  by  taking  the  bill.  He 
observed,  “ The  only  question  is,  whether  the  plaintiff 
has  parted  with  that  lien,  which,  unless  it  has  been 
parted  with,  every  vendor  has  for  the  price  of  his  estate. 
It  is  said,  that  by  taking  bills,  accepted  by  the  partner- 
ship in  which  the  purchaser  was  a partner,  the  vendor 
has  got  the  security  of  a third  person,  viz.,  the  other 
partner,  which  ,must  be  considered  as  a substitution  for 
the  lien.  What  may  be  the  effect  of  a security,  properly 
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so  denominated,  of  a third  person,  has  never,  I believe,  1864. 
been  absolutely  determined  : but  I perfectly  concur  in 
the  opinion  expressed  by  Lord  Redesdale,  in  Hughes  v. 
Kearney^  that  bills  of  exchange  are  to  be  considered, 
not  as  a security,  but  merely  as  a mode  of  payment. 

That  is  obvious  from  attending  to  the  nature  of  a bill 
of  exchange.  It  is  an  order  by  the  drawer  for  the  pay- 
ment of  money,  which  he  has  in  the  hands  of  the 
drawee,  to  the  holder  of  that  bill.  The  acceptor  by  his 
acceptance  acknowledges  that  he  has  money  belonging 
to  the  drawer  in  his  hands,  and  engages  to  have  that 
money  forthcoming  according  to  the  requisition  of  the 
bill.  The  acceptor  is  never  considered  as  a surety  for 
the  debt  of  another : by  accepting  he  admits  himself  to 
be  debtor  to  the  drawer.  The  subject  of  the  bill  is 
in  contemplation  of  law  the  drawer’s  own  money,  which 
he  authorises  the  creditor  to  receive  instead  of  receiving 
it  himself,  and  afterwards  handing  it  over  to  such  credi- 
tor. My  opinion  is  clearly,  that  there  is  no  waiver  of  Judgment, 
the  lien  by  taking  bills  ; and  therefore  the  plaintiff  is 
entitled  to  whatever  part  of  the  purchase  money  remains 
in  the  hands  of  Mills. 


Looking  at  what  was  really  the  nature  of  the  trans- 
action in  this  case,  I cannot  see  any  wniiver  of  lien,  any 
more  than  in  Grant  v.  Mills  ; the  circumstances  are 
indeed  substantially  the  same.  Suppose  the  father  had 
been  indebted  to  the  son  to  the  full  amount  of  the 
unpaid  purchase  money,  and  had  at  the  request  of  the 
son  given  his  note,  the  case  would  be  plainer,  but  as  it  is, 
it  is  the  same  in  principle  as  in  the  case  of  the  accep- 
tance of  a bill ; the  party  undertaking  to  pay  did 
so  because  he  had  moneys  in  his  hands  for  the  greater 
portion  of  the  amount,  and  the  means  of  realizing  the 
balance,  and  for  that  reason  and  in  that  character 
undertook  to  pay,  and  not  as  a mere  surety  for  the 
purchaser. 

But  further,  I am  not  prepared  to  concede  that  the 


(a)  1 S.  & Lef,  132, 
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protection  accorded  by  a court  of  equity  to  a purchaser 
for  value  without  notice  rests  upon  the  same  principle 
as  lien  for  purchase  money.  Lord  St.  Leonards,  in 
treating  of  a plea  by  such  purchaser,  says,  {a)  ‘‘  The  plea 
must  also  distinctly  aver  that  the  consideration  money 
mentioned  in  the  deed  was  hona  fide  and  truly  paid 
independently  of  the  recital  of  the  purchase  deed,  for  if 
the  money  be  not  paid  the  plea  will  be  overruled,”  and 
gives  this  as  the  reason  ‘‘  as  the  purchaser  is  entitled  to 
relief  against  payment  of  it.''  For  this  Hardingham  v. 
Nicholls  {h)  is  cited,  where  the  plea  was,  purchase  for  a 
valuable  consideration,  and  that  the  purchase  money 
was  paid  or  is  bona  fide  secured  to  he  paid.  Lord 
Hardwicke  overruled  the  plea,  observing,  The  defend- 
ant has  not  paid  the  money  yet ; and  therefore,  as  he 
has  notice  now  of  the  plaintiff’s  title,  the  money  he 
has  only  secured  to  be  paid  may  never  be  paid.” 


For  what  reason  is  it  that  the  purchaser  is  entitled  to 
relief  against  payment  of  the  purchase  money  ? For 
this  reason  only  I conceive,  that  the  equitable  title  is  in 
another  than  his  vendor ; and  it  is  inequitable  that  his 
vendor  should  exact  payment  of  his  purchase  money 
when  he  cannot  make  title  for  the  land  sold.  And  this 
reason  is  quite  independent  of  lien  or  no  lien  for  the 
unpaid  purchase  money,  and  is  just  as  sound  and 
forcible  when  there  is  no  lien  as  when  there  is.  For 
the  court  to  say,  true  it  is,  the  vendor  cannot  make  a 
good  title,  and  the  general  rule  in  equity  is,  that  in  that 
case  the  purchaser  shall  be  relieved  from  the  payment 
of  purchase  money,  but  here  the  vendor  has  no  lien,  and 
therefore  the  purchaser  must  pay,  seems  to  me,  I con- 
fess, an  illogical  conclusion. 

I take  it  to  be  proved  in  this  case  that  the  equitable 
title  is  in  the  plaintiff,  and  I think  that  that  coming  to 
the  knowledge  of  the  purchaser  Smith,  while  there  was 
purchase  money  unpaid,  was  a ground  to  excuse  him 


(a)  14th  Ed.  789. 


(6)  3 Atk.  304. 
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from  further  payment,  and  for  relief  in  a court  of  1864. 
equity ; and  if  so,  he  cannot  be  a purchaser  for  value 
without  notice.  The  facts  do  not  exist  which  enable 
him  to  plead  the  necessary  defence. 

I cannot  conceive  that  the  circumstance  of  the  pur- 
chaser’s father  having  undertaken  to  pay,  that  under- 
taking being  in  effect  to  apply  the  purchaser’s  moneys 
in  his  hands  to  the  payment  of  the  unpaid  purchase 
money,  can  make  any  difference.  I certainly  should  not 
hesitate  to  apply  the  equitable  rule  in  such  a case  against 
the  vendor.  If  he  ought  not  to  be  allowed  to  compel 
the  purchaser  to  pay  directly,  he  ought  not  to  be  allowed 
to  compel  the  application  of  the  purchaser’s  moneys. 

I should  consider  that  point  too  clear  for  argument. 

To  recur  for  a moment  to  the  point  of  lien.  If  in  the 
case  of  a vendor  retaining  a lien  for  unpaid  purchase 
money,  but  unable  to  make  title,  his  purchaser  is  relieved 
from  its  payment,  can  it  be  that  because  he  does  not  retain 
a lien  he  shall,  while  unable  to  make  title,  compel  payment. 

Such  a distinction  appears  to  me,  I confess,  unintelligible, 
and  I venture  to  think  is  not  founded  in  reason  or  upon 
authority.  For  these  reasons  I am  obliged,  with 
deference  to  the  majority  of  the  court,  to  dissent  from 
the  conclusion  at  which  they  have  arrived. 

Per  Curiam. — Appeal  allowed,  and  bill  in  court  below 
dismissed  with  costs.  [ Vanhoughnet,  C.,  and  Spragge^ 

V.  C.,  dissenting.] 


Harvey 

V. 

Smith. 
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The  Bank  of  Upper  Canada  v.  Thomas. 

Judgment  creditor — Form  of  decree  setting  aside  deed  for  fraud — Dower 
of  wife  of  grantor. 

In  setting  aside  a deed  for  fraud,  at  the  instance  of  a judgment  creditor, 
a decree  of  this  court,  the  proper  form  is  to  avoid  the  deed  only 
as  against  the  parties  injured  by  the  conveyance,  and  direct  a sale 
of  the  property ; the  court  will  not  simply  set  aside  the  deed  and 
allow  the  judgment  creditor  to  proceed  and  enforcehis  claim  at  law  ; 
and  where  the  wife  of  the  grantor  joins  in  such  a deed  to  bar  her 
dower,  it  should  be  avoided  only  so  far  as  it  passes  the  estate  and 
interest  of  the  grantor  : the  creditor  not  being  entitled  to  the  benefit 
of  such  release  of  dower.  In  such  a case  what  is  properly  the  effect 
following  from  the  release  of  dower,  and  to  whose  benefit  it  will 
ennure  ? — Qucere. 

Where  a debtor  conveyed  away  his  estate,  in  fraud  of  creditors,  to  a 
person  having  a judgment  against  the  debtor,  which  conveyance  was 
declared  fraudulent  and  void  as  against  creditors,  upon  a bill  filed 
at  the  instance  of  certain  of  the  creditors  : held,  in  this  respect  vary- 
ing the  decree  of  the  court  below,  that  the  creditor,  to  whom  the 
conveyance  had  been  made,  was  not,  under  the  circumstances,  pre- 
cluded from  enforcing  his  judgment  against  the  lands  of  the  debtor, 
the  conveyance  of  which  had  been  so  avoided. — [Vankoughnet,  C., 
dissenting  ,~\ 

The  facts  upon  which  the  decree  appealed  from  was 
statement,  founded,  Sufficiently  appear  in  the  report  of  the  case  in 
the  court  below,  {a)  The  decree  drawn  up  on  the  judg* 
ment  there  reported  declared  the  deeds  from  Thomas  to 
Stephens  fraudulent  and  void  so  far  as  they  pass  the 
estate  and  interest  of  the  said  G-eorge  Thomas^  as 
against  the  plaintiffs  as  creditors  of  the  said  George 
Thomas,  and  against  the  other  creditors  of  the  said 
George  Thomas,  except  the  defendants  Beatty  and 
Stephens.''  Also  that  the  conveyances  from  Stephens  to 
Beatty  were  void  as  against  the  plaintiffs,  and  others, 
the  creditors  of  Thomas ; directed  the  usual  reference 
to  the  master  at  Chatham  to  enquire  as  to  incumbrances, 
take  an  account  of  the  amounts  due — ordered  payment 
within  one  month  after  report,  or  in  default  a sale.  The 
decree  also  declared  Beatty  estopped  from  setting 
up  any  claim  on  the  judgment  recovered  by  him  against 
Thomas,  and  ordered  him  to  be  restrained  by  injunction 


1864. 


ERROR  AND  APPEAL  REPORTS. 


503 


from  setting  up  any  claim  under  or  in  respect  of  sucli  1864. 
judgment. 

V. 

Thom  as. 

From  this  decree  the  plairxtiiTs  appealed  on  the  follow- 
ing, amongst  other  grounds,  that  the  decree  ought  to 
have  merely  set  aside  the  fraudulent  and  void  deeds, 
and  have  allowed  the  plaintiifs  to  sell  at  law,  and  ought 
not  to  have  compelled  the  plaintiffs  to  sell  under  the 
decree  of  the  court  of  Chancery ; that  it  ought  to  be? 
and  is  optional  with  the  plaintiffs  either  to  sell  at  law  or 
in  that  court ; that  the  decree  ought  to  have  declared 
that  the  dower  of  the  wife  of  the  defendant  Thomas^  was 
extinguished  by  the  conveyances  from  the  defendant 
Thomas  to  the  defendant  Stephens^  and  the  lands  ought 
to  have  been  directed  to  be  sold  free  from  such  dower 
and  it  ought  to  have  been  declared  that  neither  the  defen- 
dant Beatty,  nor  any  other  person  is  entitled  to  such 
dower,  and  that  in  fact  such  dower,  or  right  to  dower,  does 
not  exist ; and  that  in  any  event  the  decree  ought  not  to 
have  directed  merely  the  sale  of  the  interest  of  the 
defendant  Thomas  in  the  lands,  but  ought  to  have 
ordered  the  sale  of  the  lands,  leaving  the  question  to 
any  right  of  dower  undecided,  and  the  decree  ought  not 
to  have  proceeded  on  the  assumption  that  any  dower  or 
right  of  dower  does  exist. 

Against  this  appeal  the  defendant,  Beatty,  contended 
that  the  decree  was  not  erroneous  in  the  matters  in 
respect  of  which  the  plaintiffs  appealed  on  the  following? 
amongst  other  grounds  : that  under  the  prayer  of  the 
plaintiffs’  bill,  and  according  to  the  course  of  the  court? 
it  was  proper  for  the  court  to  direct  the  sale  to  take 
place  in  the  cause ; that  the  minutes  of  decree  were 
brought  in  by  the  plaintiffs,  directing  the  sale  so  to  take 
place ; and  the  plaintiffs  approved  and  assented  to  such 
minutes,  in  that  particular ; and  it  was  not  until  after 
the  same  were  settled  with  such  approval  and  assent, 
in  that  particular,  that  the  plaintiffs  objected  to  the 
same  ; that  if  the  said  decree  had  merely  set  aside  the 
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deeds  in  question,  and  the  plaintiffs  had  been  left  to  a 
sale  at  law,  such  sale  would  not  have  passed  the  right  of 
dower  of  the  wife  of  the  defendant  Thomas^  and  there- 
fore the  plaintiffs,  who  contend  that  the  sale  ought  to 
have  taken  place  at  law,  cannot  also  contend  for  the 
non-existence  of  such  right  of  dower ; that  upon  the 
avoidance  of  the  said  deeds,  the  said  right  of  dower 
either  remained  vested  in  Beatty^  or  reverted  to  the  wife 
of  ThomaSy  and  the  same  did  not  become  extinguished ; 
that  the  question  of  the  extinguishment  of  the  said  right 
of  dower  is  not  properly  raised  in  the  said  bill,  that  that 
question  cannot  be  raised  in  the  absence  of  the  wife  of 
Thomas,  and  she  is  a necessary  party  to  any  suit  raising 
the  same,  and  that,  according  to  the  course  of  the  court, 
the  mode  of  sale  prescribed  by  the  decree  is  correct. 


The  defendant,  Beatty,  also  appealed  from  so  much 
of  the  decree  in  the  cause  as  is  in  the  words  following, 
statement,  that  is  tosay : — “ And  this  court  doth  further  declare  that 
the  defendant,  James  Beatty,  is  estopped  from  setting 
up  any  claim  on  the  judgment  recovered  by  him  against 
the  defendant  George  Thomas,  in  the  pleadings  men- 
tioned, as  any  lien  or  charge  upon  the  lands  and 
mortgages  in  the  said  bill  mentioned,  by  virtue  of  the 
registration  thereof,  or  writs  of  execution,  or  otherwise ; 
and  doth  order  and  decree  that  the  said  Beatty  be 
restrained  from  setting  up  any  claim  under  or  in  respect 
of  such  judgment,  or  the  registration  thereof,  or  the 
writs  thereon  issued,  or  to  be  issued,  or  any  lien  or 
charge  therefor  on  any  of  the  lands  or  mortgages  afore- 
said, and  from  proceeding  upon  the  said  lands  or  mort- 
gages, or  any  of  them,  or  any  part  thereof,  to  realize 
his  said  debt,  and  that  an  injunction  do  issue  for  that 
purpose,’’  as  the  same  was  erroneous,  and  should 
be  reversed ; and  that  so  much  of  the  bill  in  the  cause 
as  prays  relief  in  respect  of  his  judgment  should  be 
dismissed  with  costs  on  the  following,  amongst  other 
grounds,  that  the  right  of  the  appellant  to  enforce  his 
said  judgment  was  discussed  and  settled  in  the  other 
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suits  in  the  pleadings  mentioned,  and  should  not  have  1864. 
been  interfered  with  in  this  suit;  that  the  said  right 
should  have  been  discussed  and  settled  in  the  said  other  _ 

J.  IlOlllSlSa 

suits,  or  in  some  proceedings  to  be  taken,  and  which 
might  and  should  have  been  taken  in  the  said  other 
suits,  and  not  by  an  original  bill  such  as  the  present ; 
that  the  decree  made  in  the  premises  is  inconsistent  with, 
and  is  in  effect  a reversal,  variation  or  modification  of 
the  said  other  suits  which  still  stand  unimpeached  ; that 
the  plaintiffs  cannot  avoid  the  conveyances  to  the 
appellant,  and  so  obtain  priority  over  the  appellant’s 
claims  as  grantee  thereunder,  and  at  the  same  time 
assert  the  validity  and  existence  of  the  said  convey- 
ances, and  so  obtain  priority  over  the  appellant’s  claims 
as  judgment  creditor ; and  because  the  said  decree  is 
inconsistent  with  itself ; that  upon  the  true  construction 
of  the  agreements  and  dealings  of  the  parties  the 
appellant  was  never  estopped  as  between  himself  and 
Thomas  from  satisfying  his  iudgment  out  of  the  lands 

, ‘T  T ® , statement. 

in  the  pleadings  mentioned,  but,  on  the  contrary,  was 
always  entitled  so  to  satisfy  the  same ; and  because  the 
plaintiffs  cannot  at  any  rate  claim  any  greater  rights 
than  those  of  Thomas  in  the  premises ; and  that  even  if 
the  appellant  was  so  estopped,  as  aganst  Thomas,  yet 
the  plaintiffs  are  not  entitled  to  assert  any  such  claim. 

The  plaintiffs,  with  the  defendants  Proudfoot,  Hen- 
derson, and  Robinson,  contended  that  the  decree,  in  the 
respects  appealed  from  by  Beatty,  was  correct  on  the 
following,  amongst  other  grounds,  that  the  right  of 
Beatty  in  respect  of  the  said  matter  of  appeal  therein 
was  not  discussed  or  settled  in  the  said  other  suits  in  the 
pleadings  mentioned,  nor  could  the  same  have  been 
discussed  or  settled  in  such  other  suits,  nor  ought  the 
same  to  have  been  settled  in  the  said  other  suits  ; and 
because  the  plaintiffs  were  not,  until  the  filing  of 
their  bill  in  the  premises,  aware  of  the  circumstances 
under  which  the  said  other  parties  entered  into  the 
agreement  in  question,  nor  the  particulars  of  such 
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agreement ; that  Beatty  did  not,  in  the  suit  in  the  court 
below,  prove  the  proceedings  in  the  said  other  suits,  so 
as  to  be  able  to  use  the  same  ; and  they  submitted  that 
the  said  other  decrees  cannot  be  used  or  referred  to  on 
this  appeal ; that  the  decree  made  in  the  premises  is  not 
inconsistent  with  nor  is  it  in  effect  a reversal,  variation 
or  modification  of  the  decrees  in  the  said  other  suits, 
having  regard  to  the  pleadings,  and  the  circumstances 
under  which  the  said  other  decrees  were  made ; that  the 
conveyances  in  the  bill  mentioned  being  good  and  bind- 
ing between  the  parties  thereto,  they  were  entitled  to 
take  advantage  of  any  benefit  which  such  conveyances 
(binding  between  the  parties  thereto)  give  to  the  said 
respondents,  and  that,  although  such  conveyances  are, 
as  they  are  declared  to  be,  fraudulent  and  void  as  against 
the  respondents,  as  creditors  of  Thomas^  and  there  is 
not,  therefore,  any  inconsistency  in  the  said  decree ; 
that  upon  the  true  construction  of  the  agreements  and 
dealings  of  the  parties,  the  said  Beatty  was  and  is 
estopped  in  manner  in  the  said  decree  declared,  and  the 
respondents  being  creditors,  and  not  having  been  parties 
to  the  said  transactions  between  the  said  Thomas^ 
Stephens^  and  Beatty,  are  entitled  to  greater  rights  than 
the  said  Thomas;  that  upon  the  true  construction  of  the 
said  agreement  and  dealings,  the  said  Beatty  abandoned 
his  said  judgment,  and  substituted  therefor  other  con- 
siderations referred  to  in  the  said  agreements  and 
dealings;  that  the  judgment  of  became  merged 

as  against  the  lands  and  mortgages  in  question,  and 
on  this  ground  also  he  w^as  estopped  from  setting  up 
the  same  as  against  the  said  lands  and  mortgages ; and 
that  there  is  no  reason  in  law  or  equity  why  the  rights 
of  the  respondents  should  be  limited  to  or  measured  by 
those  of  the  said  Thomas, 

Mr.  Fitzgerald  and  Mr.  B.  (r.  Boulton  for  the  Bank 
of  Upper  Canada. 


Mr.  Blake  and  Mr.  Wells  for  Beatty. 
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Dolin  V.  Goltman^  [a)  Ex  p.  Earvey  in  re  Emery,  (6)  1864. 
Stokoe  V.  Cowan,  (c)  Hatch  v.  Skelton,  (d)  Davis 
Barrett,  (e)  By  am  v.  Sutton,  (/)  Grriee  v.  Shaw,  {g) 

Watts  V.  Symes,  (Ji)  Squire  v.  Ford,  (^)  The  Methodist 
Episcopal  Church  v.  Jacques,  [j)  The  Attorney -Grene- 
ral  V.  Carr,  {k)  Buckley  v.  Wilson,  ( 1)  were  referred  to 
by  counsel. 

At  the  conclusion  of  the  argument  the  court  intimated 
a clear  opinion  that  the  appeal  of  the  plaintiffs,  so  far 
as  it  sought  a variation  of  the  decree  directing  a,  sale  of 
the  property,  must  be  dismissed  with  costs.  After 
taking  time  to  look  into  the  other  grounds  of  appeal  by 
the  plaintiffs,  and  the  appeal  by  Beatty. 

Draper,  C.  J. — There  are  two  appeals  in  this  cause. 

One  on  the  part  of  the  plaintiffs,  the  other  on  the  part 
of  the  defendant  Beatty. 

As  to  the  first,  the  plaintiffs  appeal  because  the  Judgment, 
decree  avoids  the  deeds  made  by  the  defendant  Thomas 
to  the  defendant  Stephens,  only  so  far  as  they  pass  the 
estate  and  interest  of  Thomas,  whereas  they  insist  that 
the  deeds  should  have  been  declared  wholly  void. 


The  object  of  their  contention  is  simply  this,  that  as 
the  wife  of  the  defendant  joined  in  these  deeds 

to  Stephens  for  the  purpose  of  releasing  her  dower  to 
him  and  those  who  might  thereafter  acquire  the  estate 
under  him,  her  release  (though  she  is  no  party  to  this 
suit)  should  in  effect  be  declared  to  enure  to  the  benefit 
of  the  plaintiffs  as  creditors  of  her  husband,  inasmuch* 
as  his  conveyance  of  the  lands  has,  for  the  benefit  of  the 
plaintiffs,  been  adjudged  fraudulent  and  void. 


(a)  1 Ver.  294. 
(c)  29  Beav.  637. 
(e)  14  Beav.  542. 
[g)  10  Hare,  76. 
(i)  9 Hare,  47. 
{k)  2 Beav.  420. 


(5)3Dea.547.S.C.4Dea.52. 
{d)  20  Beav.  453. 

{f)  19  Beav.  556. 

(A)  1 D.  M.  & G.  240. 

(y)  1 John.  Ch.  Ca.  66. 

(/)  8 Grant,  566. 
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the  decree  is  not  wholly  to  avoid  these  deeds,  for  as 
between  grantor  and  grantee  it  has  not  been  denied 
that  they  are  effectual  to  transfer  the  estate.  All  that 
has  been  urged  against  them,  and  all  that  the  court 
have  decided  is,  that  they  were  made  with  the  intent 
and  design  to  defeat  and  delay  the  plaintiffs  and  other 
creditors  of  Thomas,  and  were  therefore,  as  against  such 
creditors,  fraudulent  and  void.  To  this  decision  the 
defendants  have  submitted.  But  the  plaintiffs  desire  to 
carry  it  further,  and  under  it  to  obtain  a right  against 
the  inchoate  interest  of  Thomas'  wife  to  dower  in  the 
lands  conveyed,  which  interest  their  judgment  did  not 
reach  or  bind,  nor  did  their  execution  attach  upon  it. 
What  effect  may  properly  follow  this  release  of  dower 
and  to  whose  benefit  it  may  enure,  we  are  not  now 
called  upon  to  decide.  But  we  have  no  doubt,  that  the 
plaintiffs  having  had  originally  no  claim  against  the  wife 
Judgment.  interest  in  these  lands,  have  not  acquired  any  by 

the  husband’s  conveyances  of  his  estate  therein,  and  by 
the  decree,  that  such  conveyances  have,  as  against  credi- 
tors, been  declared  fraudulent  and  void. 


This  appeal  must  therefore  be  dismissed. 

The  other  appeal  comes  from  the  defendant  Beatty, 


The  facts  material  to  be  considered  in  relation  to  this 
seem  to  be  the  following : 


He  is  a creditor  of  the  defendant  Thomas  upon  a 
judgment  for  $6000,  entered  against  Thomas  on  the 
12th  of  March,  1859,  and  duly  registered,  upon  which 
writs  against  Thomas  lands  were  duly  lodged  with  the 
proper  sheriffs.  This  judgment,  though  charged  by 
the  plaintiffs’  bill  to  be  fraudulent,  stands  unimpeached 
by  the  decree. 

He  also  holds  by  conveyance  dated  in  November, 
1860,  from  the  defendant  Stephens,  those  certain  lands 
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which  Thomas^  by  the  indentures  of  the  13th  April,  1864. 

1860,  conveyed  in  fee  to  Ste'phens. 

V. 

Thomas. 

The  Banlc  of  Upper  Canada  hold  by  assignment  a 
judgment  against  Thomas^  which  was  registered  the 
16th  November,  1858,  on  which  executions  against 
lands  were  lodged  with  the  proper  sheriffs  in  August 

1861.  They  also  hold  a second  judgment  recovered  by 
themselves  against  Thomas^  and  registered  in  April, 

1860,  and  they  hold  a third  judgment  for  a very  large 
sum  recovered  by  them  against  Thomas  on  the  6th 
June,  1862,  on  which,  as  well  as  on  the  second  judg- 
ment, executions  were  lodged  against  Thomas’  lands  with 
the  proper  sheriffs. 

The  indentures  made  by  Thomas  to  Stephens  have  by 
the  decree  been  declared  to  be  fraudulent  and  void,  so 
far  as  they  pass  the  estate  and  interest  of  Thomas. 

The  appellant,  Beatty.,  has  therefore  no  recourse  to  those 
lands  under  his  conveyance  from  Stephens  until  the  judgment, 
bank  judgments  are  satisfied,  and  to  this  extent  the 
appellant,  Beatty^  submits. 

But  the  decree  further  declares,  that  the  defendant, 

Beatty,  is  estopped  from  setting  up  any  claim  on  the 
judgment  recovered  by  him  against  the  defendant, 

Thomas,  as  any  lien  or  charge  upon  the  lands  or  mort- 
gages in  the  bill  mentioned  by  virtue  of  the  registra- 
tion thereof  or  of  writs  of  execution  or  otherwise,  and 
orders  a wTit  of  injunction  to  restrain  him  from  making 
any  such  use  of  the  judgment.  Against  this  part  of  the 
decree  the  defendant,  Beatty,  appeals. 

It  has  been  urged  on  behalf  of  the  bank  that  the 
judgment  obtained  by  Beatty  was  merged  in  the  inheri- 
tance acquired  by  him  under  the  conveyance  from 
Stephens,  and  therefore  cannot  be  set  up  by  him  for  the 
purpose  of  having  execution  against  the  lands  of  Thomas. 


The  decree  is  not  rested  on  the  ground  of  merger,  so 
66  VOL.  II. 
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1864.  far  from  it  that  it  treats  the  judgment  as  valid  and 
existing.  If  the  learned  Chancellor  had  thought  the 

Bank  U.  C.  , ^ ^ ® 

Thomas  extinguished  he  would  not  have  declared 

Beatty  estopped  from  setting  it  up  and  claiming  to  have 
it  satisfied. 

I do  not  differ  from  the  view  taken  of  the  judgment. 
I have  seen  no  sufficient  authority  for  holding  it  to  be 
merged  and  much  which  tends  to  an  opposite  conclusion. 
In  addition  to  the  authorities  cited  at  the  bar,  I refer  to 
Tyrivhitt  v.  Tyrivhitt^  [a)  Davis  v.  Jones,  (b)  Swinfen 
V.  Swinfen,  (c)  and  Brandon  v.  Brandon,  {d) 

The  decree  is  in  express  terms  rested  on  the  ground  that 
the  appellant  is  estopped  by  the  taking  of  this  deed  under 
the  circumstances  from  setting  up  any  claim  on  the  judg- 
ment. It  in  effect  declares  that  the  very  conveyances 
which  by  the  same  decree  are  adjudged  fraudulent  as 
against  The  Bank,  do  nevertheless  work  an  estoppel  in 
Judgment.  favour  against  the  appellant,  who,  as  between  him- 

self and  Thomas,  has  become  the  owner  of  the  lands, 
&c.,  mentioned  therein. 

As  I understand  the  argument,  it  is,  that  the  appellant 
was  a party  to  deeds  by  which  the  lands  of  Thomas 
were  conveyed  to  him : that  such  deeds  were  fraudulent 
and  void  as  against  the  creditors  of  Thomas,  though 
valid  to  pass  the  estate  as  between  himself  and  Thomas: 
that  the  appellant  therefore  is  estopped  from  asserting 
that  these  lands  belong  to  Thomas  and  are  liable  to  his, 
the  appellant’s,  judgment  and  execution  ; and  further, 
that  he  cannot  be  permitted  to  derive  a benefit  from  the 
setting  aside  by  the  court  of  these  deeds  on  the  ground 
of  fraud,  to  which  he,  the  appellant,  is  a party. 

It  seems  to  me  important  to  remember,  that  so  far  as 
we  are  informed,  the  appellant’s  judgment  is  a bona  fide 
claim  and  charge  against  Thomas.  The  Bank  charged 


(a)  9 Jur.  N.  S.  346. 
(c)  7 Jur.  N.  89. 


(6)  8 Jur.  N.  S.  592. 
(o?)  31  L.  J.  Chan.  47. 
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that  it  was  otherwise,  but  failed  to  sustain  their  allega-  1864. 
tion.  It  was  entered  and  registered  long  before 
transaction  of  the  conveyances  of  Thomas  lands ; is 
entirely  unconnected  with  it,  and  it  is  still  unsatisfied : 
and  apart  from  the  question  under  discussion,  it  has 
priority  over  a very  large  portion  of  The  Banlcs  demand. 

The  effect  then  of  the  decree  is  not  only  to  set  aside 
conveyances  which  passed  the  estate  to  the  appellant, 
and  to  subject  the  lands  to  be  sold  by  execution,  but 
further,  to  inflict  a penalty  on  the  appellant,  by  depriving 
him  of  the  right  to  enforce  his  judgment  in  the  legal 
priority  in  which  it  stood,  and  in  effect,  as  is  said,  owing 
to  the  large  amount  due  The  Bank  on  all  their  judgments 
against  Thomas^  to  deprive  him  of  any  prospect  of  get- 
ting paid  out  of  the  proceeds  of  Thomas'  lands. 

Treating  this  as  a question  of  legal  priority,  I have 
been  unable  to  satisfy  myself  that  the  appellant  has  lost 
it,  nor  do- 1 discern  the  equity  on  which  The  Bank  relies 
for  defeating  the  appellant’s  recovering  satisfaction  upon 
his  judgment.  He  is  not  claiming  anything  which 
depends  upon  the  fraudulent  conveyances  ; but  he  urges 
that  The  Bank  should  not  be  allowed,  on  the  one  hand,  to 
set  aside  these  deeds  in  order  to  let  in  their  execution, 
and,  on  the  other,  to  assert  their  validity  for  the  purpose 
of  shutting  his  execution  out.  He  claims  that  they,  who 
not  only  are  not  parties  or  privies  to  the  conveyances, 
but  are  acting  in  opposition  to  them,  shall  not  be  allowed 
to  set  them  up  by  way  of  estoppel  to  his  prejudice. 

No  authority  has  been  cited  which  supports  the  con- 
tention on  the  part  of  The  Bank  ; and  though  neither 
Bolin  V.  Coltman  nor  Stokoe  v.  Cowan  appear  to  me 
as  precisely  in  favour  of  the  appellant  on  the  point  in 
question,  yet  they  tend  that  way  with  sufficient  force,  in 
the  absence  of  anything  to  the  contrary,  to  induce  me  to 
hold  that  the  appeal  should  be  allowed,  and  so  much  of 
the  decree,  as  relates  to  the  estoppel  to  making  use  of  • 
the  judgment,  should  be  reversed. 
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1864.  Yankoughnet,  C. — The  question  debated  on  the  appeal 
in  this  case,  though  presented  to  me  in  the  court  below, 
Tho^mas.  much  discussed  there,  nor  were  any  authorities 

bearing  upon  it  cited.  After  careful  consideration  of  all 
that  has  been  now  urged,  I am  constrained  to  the  con- 
clusion that  the  opinion  which  I formed  at  the  moment 
was  correct,  and  that  this  appeal  should  be  disallowed. 
It  must  be  assumed  that  the  decree  was  right  in  declaring 
that  the  deed  under  which  the  appellant  claims  was  frau- 
dulent and  void,  as  against  the  respondents,  the  plaintiffs 
in  the  court  below,  and  other  such  creditors  as  were  in  a 
position  to  prosecute  their  claims  against  the  lands  of 
the  debtor,  Thomas,  by  whom  the  fraudulent  conveyance 
was  executed.  As  between  Thomas  and  the  appellant, 
Beatty,  the  transaction  is  binding.  Beatty  cannot  repu- 
diate it  on  the  ground  of  fraud,  nor  refuse  to  pay  Thomas 
the  purchase  money  of  the  land,  because,  by  reason 
of  the  transaction  between  them;  or  between  Thomas  and 
Jnagment.  Stephens,  in  whose  place  Beatty  stands,  being  fraudu- 
lent, claims  of  creditors  of  Thomas  have  been  let  in, 
which  may  sweep  away  a portion  or  even  the  whole  of  the 
property.  Now,  when  the  court  sets  aside  a deed  as 
fraudulent  against  creditors,  can  any  instance  be  found 
of  one  who  has  been  a party  to  the  fraudulent  deed  being 
ranked  among  the  creditors  who  are  entitled  to  the 
benefit  of  such  a decree,  as  against  the  property  which 
such  party  obtained  and  holds  by  fraud  ? Could  such 
party  himself  set  up  the  fraud  and  ask  to  have  the  deed 
on  that  account  declared  void,  and  if  he  could  not  do  it 
himself,  can  he  avail  himself  of  the  proceedings  of  others 
for  the  same  purpose  ? Once  a decree  is  made  for  the 
benefit  of  creditors,  all  creditors  become  or  are  entitled 
to  become  actors  under  it,  and  prosecute  the  decree- 
What  then  would  be  the  effect  of  holding  the  judgment 
of  Beatty  against  Thomas,  as  still  a charge  upon  the 
land  which  the  latter  conveyed,  and  which  Beatty  up  to 
the  last  step  of  this  suit  claimed,  and  indeed  still  claims 
as  his  own  ? Why,  that  Beatty  himself  could  not  file 
a bill  to  enforce  his  own  judgment  against  this  land, 
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which  became  absolutely  his,  as  between  him  and  Thomas,  1864. 
yet  that,  in  the  suit  instituted  by  the  respondents,  he 
would  be  enabled  to  take  up  the  decree  and  prosecute  it 
if  they  neglected  to  do  so,  and  sell  his  own  land  as 
Thomas'  land  still,  though  the  law  says  it  is  his  land  as 
between  him  and  Thomas,  and  the  transaction,  by  which 
it  became  his  is,  as  between  the  two,  binding  ? Suppose 
Beatty  directed  the  sheriif  to  sell  this  land  under  an  ex- 
ecution against  Thomas,  and  the  sheriff  declined  and 
returned  the  writ,  no  lands,  would  an  action  there- 
for lie  against  him  ? Could  not  the  sheriff  shew  the 
truth  and  prove  that  Thomas  had  conveyed  these  lands 
to  Beatty,  and  that  they  had  therefore  ceased  to  be  the 
lands  of  Thomas  ? Beatty  could  not  re-vest  these  lands 
in  Ihomas  by  merely  saying  they  were  his.  Again, 
suppose  the  sheriff  had  sold  under  the  execution  of  the 
respondents  these  lands,  would  he  have  been  justified  in 
satisfying  out  of  the  proceeds  the  execution  in  his  hands 
of  Beatty  against  Thomas  in  priority  to  the  plaintiffs’ 
writ  ? I think  not.  I think  that  if,  as  between  Thomas 
and  Beatty,  the  lands  had  become  Beatty's,  the  sheriff 
would  not  be  justified  as  between  them,  and  as  against 
another  creditor,  in  treating  the  land  as  still  Thomas', 

He  certainly  could  not,  in  my  opinion,  be  compelled  by 
Beatty  to  do  so  ; and  I think  any  creditor  who  had 
been  defrauded  by  the  transaction,  between  Beatty  and 
Thomas,  would  have  a right  to  insist  that,  as  between  the 
latter  two,  it  was  binding.  Equity  in  these  cases  gives 
no  higher  or  other  rights  than  the  law  does.  Lord 
Hardwicke  says  in  Higgins  v.  The  York  Buildings 
Company,  {a)  “ I do  not  know,  in  the  case  of  fraudulent 
conveyances,  that  this  court  have  ever  done  any  thing 
more  than  remove  such  fraudulent  conveynnces  out  of  the 
way,  * * * but  equity  follows  the  law,  and  leaves  them  to 
their  remedy  by  elegit,  without  interfering  one  way  or  the 
other  the  rule  being,  as  I understand  Lord  Hardwicke, 
and  as  I understand  the  law  of  the  court  to  be,  that  no 
person  affected  by,  concerned  or  interested  in  the  remov- 


(a)  2 Atk.  107. 
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1864.  ing  out  of  the  way  of  creditors  a fraudulent  conveyance, 
acquires  thereby  any  higher  or  other  right  in  this  court 
Thomas  court  may  allow  the  parties 

to  proceed  upon  their  executions  at  law,  as  did  Lord 
Hardwicke  in  the  case  cited  ; or  according  to  the  modern 
practice,  it  will  itself  sell  the  property,  or  procure  money 
to  be  raised  on  or  out  of  it  to  pay  off  the  creditors ; but  in 
so  dealing  with  the  estate  it  never  has,  in  any  instance 
that  I am  aware  of,  created  or  acknowledged  any  other 
rights  than  those  which  the  parties  might  have  enforced 
, at  law  ; or  interfered  with  the  order  of  those  rights,  un- 
less it  be  to  enforce  some  equitable  claim  which  this 
court  would  itself  have  directed  against  the  land,  had  it 
remained  in  the  hands  of  the  fraudulent  grantor.  But  it 
is  said  that  the  court  removing  the  deed  out  of  the  way 
of  creditors,  will  revive  against  the  land  the  judgment  of 
Beatty,  and  the  well  known  doctrine  of  the  court  with 
regard  to  charges  which  have  merged  at  law  but  have 
Judgment,  been  revived  in  equity,  is  brought  in  aid  of  this  position. 
What  I have  already  said  seems  to  me  to  answer  this 
position.  This  court  treats  the  fraudulent  transaction 
as  binding  upon  the  parties  to  it,  as  does  a court  of  law. 
There  is  no  difference  on  this  head  in  the  law  as  admin- 
istered in  both  jurisdictions,  and,  in  dealing  with  this 
particular  class  of  cases,  equity  but  follows  the  law 
in  settling  the  rights  and  claims  of  the  parties  before 
the  court.  But  does  the  reason  or  the  principle  on 
which  courts  of  equity  have  held  that  a charge  does  not 
merge,  or  on  which  they  have  given  resurrection  to  a 
charge  against  a particular  estate  apply  to  this  particu- 
lar case  ? Is  there  any,  the  slightest  reason  to  presume 
here  that  Beatty  did  not  intend  to  hold  this  property 
absolutely  as  his  own  ? Has  he  not  up  to  the  last  mo- 
ment— does  he  not  now  claim  it  as  his  own  ? and 
does  not  the  law  hold  that,  as  between  him  and  the 
grantor,  the  property  has  become  his,  and  that  he 
cannot  repudiate  the  transaction,  and  must  pay  the  full 
price  agreed  to  be  paid  for  it,  even  though  it  all  be  swept 
away  to  meet  the  demands  of  the  defrauded  creditor. 
Where  that  is  the  case,  is  there  any  presumption  of  a charge 
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against  sucli  an  estate  in  favour  of  the  owner  of  it?  In  1864. 
ForhesY.  Moffatt,  (a)  Sir  William  G-rant  says, 
instances,  it  is  with  reference  to  the  party  himself  of  no 
sort  of  use  to  have  a charge  on  his  own  estate,  and 
where  that  is  the  case,  it  will  he  held  to  sink,  unless 
something  shall  have  been  done  by  him  to  keep  it  on 
foot.”  I take  this  to  be  a true  exposition  of  the  law. 

If  the  intent  of  the  party  be  clear  that  the  charge 
shall  go,  go  it  will,  however  much  it  might  have  been  • 
to  his  interest  afterwards  to  keep  it  alive.  When  a 
party  acquires  absolutely  an  estate,  as  Beatty  did  his, 
the  presumption  of  law  is  that  he  intended  the  charge 
to  go  or  merge,  and  that  presumption  can,  as  Sir  William 
Grant  says,  be  only  prevented  by  some  act  of  his  keeping  it 
alive.  It  cannot  be  rebutted,  because,  by  reason  of 
something  done  afterwards,  it  turns  out  that  it  would 
have  been  for  his  interest  had  he  done  some  act  to  keep 
the  charge  subsisting.  It  seems  to  me,  however,  that 
this  doctrine  of  merger  has  no  application  to  the  present 
case,  and  that  it  must  be  disposed  of  on  other  grounds 
indicated  above.  Something  was  said  about  the  court 
doing  equity,  or  compelling  those  who  come  into  court 
to  do  equity.  But  that  rule  has  never  been  invoked  in  , 

. . . Judgment. 

favour  of  a person  standing  in  the  position  of  a fraudu- 
lent grantee.  The  particular  form  of  the  decree 
objected  to  seems  to  have  been  adopted  rather  for  the 
purpose  of  raising,  on  appeal,  the  right  of  Beatty  to  have 
his  judgment  paid  out  of  the  lands  than  for  any  other. 

It  was  not  settled  by  me,  nor  should  I have  thought  it 
necessary  or  perhaps  proper,  because,  in  my  judgment, 
the  claim  of  Beatty  at  law  against  these  lands  was, 
upon  his  judgment,  gone,  and  would  have  been  so  treated 
by  the  court  on  the  distribution  of  the  proceds  had 
Beatty  made  any  claim  upon  them  under  the  judgment. 

Per  Curiam. — Appeal  by  The  Bank  of  Uioper  Canada 
dismissed  with  costs.  Appeal  by  defendant,  Beatty, 


{a)  18  Ves.  390. 
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1864.  allowed,  and  decree  of  court  below  varied  in  so  far  as  it 
restrains  Beatty  from  enforcing  his  judgment  against 
rhomas  lands  conveyed  by  Thomas  [Yankoughnet,  C., 
dissenting.] 


On  Appeal  fkom  the  Coukt  op  Common  Pleas. 


Shiriff  V.  Holcomb. 

Promissory  note — Lower  Canada  Statute  of  Limitations — Action  on  note 
made,  ^c.,  m Lower  Canada,  against  endorser,  resident  tn  Tipper 
Canada. 

An  endorser  of  a promissory  note,  made,  endorsed,  and  payable  in 
Lower  Canada,  who  was  resident  in  Upper  Canada,  was  sued  there 
as  such  endorser,  after  a lapse  of  five  years  from  the  maturing  of 
the  note  ; the  period  prescribed  as  that  within  which  an  action  must 
be  instituted  upon  a note  or  bill  of  exchange  in  Lower  Canada.  Held, 
affirming  the  judgment  of  the  court  below  that  the  plaintiff  was  not 
entitled  to  recover  ; the  lapse  of  time  under  the  statute  operating  as 
an  extinguishment  of  the  debt,  without  suit,  not  as  a bar  to  the 
remedy  only.  , 

Statement.  -^^g  appeal  from  the  judgment  of  the  court  of 

Common  Pleas,  as  reported  in  the  13th  volume  of  the 
reports  of  that  court,  page  590,  where  the  special  case 
submitted  to  the  court  is  fully  set  forth. 

From  that  judgment  the  plaintiff  appealed. 

Mr.  A,  CrookSy  Q.  C.,  for  the  appellant,  contended 
that  he  "was  entitled  to  judgment  on  the  following, 
amongst  other  grounds  ; that  the  Statute  of  Limitations 
of  Lower  Canada,  12  Victoria,  chapter  22,  section  31, 
(C.  S.  L.  C.,  ch.  64,)  constitutes  no  bar  to  the  recovery 
by  the  plaintiff,  the  Statute  of  Limitations  of  Upper 
Canada  alone  applying  to  the  case,  by  which  the  right 
of  the  plaintiff  is  not  barred  ; that  any  statute  of  limita- 
tions is  properly  an  objection  to  the  procedure  only, 
and  does  not  invalidate  the  contract  itself ; that  the 
above  mentioned  statute  does  not  affect  the  principles  of 
decision,  recognised  by  the  law  of  Upper  Canada,  at 
the  time  of  its  passing,  and  that  that  act  applies  to 
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Lower  Canada  only,  and  to  actions  and  proceedings  in  1864. 
the  courts  in  that  part  of  the  province ; and  the  utmost 
effect  that  can  properly  he  given  to  the  circumstance  of 
its  being  passed  by  the  common  legislature  of  Upper 
and  Lower  Canada  is,  that  the  courts  of  Upper  Canada 
are  bound  to  take  notice  of  the  statute,  without  further 
proof. 

He  contended  that  the  same  point  had  been  decided 
in  Hervey  v.  Jacques,  {a)  and  Hervey  v.  Pridham,  {h) 
and  that  the  fact  that  Holcomh  resided  in  Upper  Canada, 
while  the  contract  was  to  be  performed  in  Lower  Canada, 
was  sufficient  to  bring  the  case  within  the  rule  of 
decision  in  Upper  Canada  as  to  the  limitation  of  actions. 

SicJiel  V.  BorcJi,  [c)  Ferguson  v.  Fyffe,  [d)  Tudor's 
Leading  Cases  on  Mercantile  Law,  p.  255 ; Westlake 
on  Private  International  Law,  p.  233. 

[VANKOuaHNET,  C. — Suppose,  by  the  law  of  Lower 
Canada,  notice  of  dishonour  of  a bill  were  required  to  Argument, 
be  in  writing  under  seal,  and  a common  written  notice 
only  were  shewn  to  have  been  sent,  I presume  no  one 
would  contend  that  our  courts  were  at  liberty  to  dispense 
with  the  more  formal  instrument  : what  difference  can 
there  be  when  the  law  in  Lower  Canada  says  you  must 
sue  within  five  years ; are  we  at  liberty  to  extend  the 
time,  any  more  than  we  would  be  to  dispense  with  the 
notice  I have  mentioned  ?] 

Here  the  contract  was  entered  into  and  complete 
before  the  statute  was  passed ; referring  to  Mr.  Smitlds 
notes  to  Mostyn  v.  Fahrigas.  (e) 

Mr.  0-alt,  Q.  C.,  for  the  respondent.  By  the  provi- 
sions of  the  statute  in  question  (section  31)  it  is  enacted 
‘Mhat  all  bills,  whether  foreign  or  inland,  and  all  notes 
due  and  payable  in  Lower  Canada  at  the  time  when  this 

(a)  20  U.  C.  Q.  B.  366.  {h)  11  C.  V.  U.  C.  329. 

(c)  10  Jur.  N.  S.  107.  {d)  8 Cli.  & E.  121. 

(e)  1 Sm.  L.  C.,  at  page  641. 
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act  shall  come  into  force,  shall  he  held  and  taken  to  be 
absolutely  yaid  and  discharged  if  no  suit  or  action  is 
brought  within  four  years  next  after  the  day  on  which 
such  bills  or  notes  shall  become  due  and  payable  ; and 
all  such  bills  and  notes  made  and  not  due  when,  or  to 
be  made  after,  this  act  shall  come  into  force,  shall  be 
held  and  taken  to  be  absolutely  paid  and  discharged,  if 
no  such  suit  or  action  is  brought  thereon,  within  five 
years  next  after  the  day  on  which  such  bills  or  notes 
shall  become  due  and  payable.” 

If  the  effect  of  Holcomb’s  being  resident  in  Upper 
Canada  is  to  render  him  liable  to  be  made  pay  the  note 
sued  on  in  this  case  after  the  lapse  of  five  years,  he 
would  be  unable  to  enforce  contribution  from  his  partner 
who,  it  was  shewn,  had  been  the  contracting  party 
throughout  the  whole  transaction,  and  resident  in  Lower 
Canada.  An  endorser  can  only  be  responsible  accor- 
ding to  the  law  of  the  country  where  the  note  was 
made.  Here  one  of  the  conditions  to  the  defendant’s 
continuing  responsible  is,  that  the  note  shall  be  sued 
on  within  five  years  from  the  date  of  its  maturity. 

Mr.  Anderson,  on  the  same  side.  The  point  really 
in  issue  here  may  be  divided  into  two  questions : First, 
is  the  act  now  under  discussion  really  a statute  of  limi- 
tations. And  second,  if  so,  and  passed  by  the  legislature 
having  jurisdiction  over  the  whole  province,  whether  it 
does  not  bind  parties  resident  in  Upper  as  well  as  those 
residing  in  Lower  Canada  ? But  if  wrong  in  that  respect, 
then  he  contended  on  the  principle  of  the  lex  loci  solu- 
tionis prevailing  over  the  lex  loci  contractus,  that  the 
defendants  would  be  entitled  to  judgment,  and  here  the 
case  was  stronger,  for  Montreal  was  the  locus  contractus  as 
well  as  the  locus  solutionis.  The  learned  Chief  Justice, 
in  disposing  of  Hervey  v.  Jacques,  says,  “ We  are  not 
asked  to  admit  its  operation  merely  upon  the  ground 
of  comity  of  one  independent  nation  or  people  towards 
another,  but  the  statute  in  itself  is  a direct  binding 
obligation  upon  us.”  There  is  not  therefore  any  ques- 
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tion  here  as  to  the  power  of  the  legislature  to  bind 
Upper  Canada.  The  only  one  is  a question  of  con- 
struction of  the  language  of  the  statute,  which  he 
contended  was  clearly  in  favour  of  the  judgment  pro- 
nounced by  the  court  below.  Citing  Bon  v.  Lippman^  [a) 
Gribbs  V.  Fremont,  (b) 


1864. 


Spragge,  y.  C. — The  note  in  question  was  made  in 
Montreal,  by  a firm  carrying  on  business  in  that  place, 
and  was  made  payable  at  Montreal.  The  endorsement 
by  Henderson  and  Moleomh,  by  the  hand  of  Henderson, 
must  be  taken  to  have  been  in  the  ordinary  course  of 
the  business  of  Henderson  ^ Holcomb,  otherwise 

would  not  be  liable  at  all:  the  business  of  that 
firm  was  carried  on  at  Montreal.  The  whole  transaction 
was  a dealing  in  Montreal,  and  was  not  less  so  from  the 
circumstance  of  Holcomb  being  a resident  of  Upper 
Canada. 

Judgment. 

The  note  is  clearly  within  the  provisions  of  the  act ; 
and  according  to  its  terms,  must  be  held  to  have  been 
absolutely  paid  and  discharged  at  the  expiration  of  five 
years  from  the  date  of  its  becoming  payable.  I think 
the  statute  (c)  operates  to  extinguish  the  debt,  at  the 
expiration  of  five  years  without  suit,  and  not  to  bar  the 
remedy  only. 

When,  by  the  law  of  the  country  where  the  contract 
is  made,  the  remedy  only  is  barred,  the  weight  of 
English  decision  is  certainly  in  favour  of  the  case  being 
governed  by  the  lex  fori.  This  may  be  open  to  question 
upon  principle,  and  Dr.  Phillimore,  in  his  elaborate 
work  [d)  upon  private  international  law,  observes  that  the 
preponderance  of  reasoning  and  authority  seems  to  be 
against  the  principle  maintained  by  English  law  ; and  he 
quotes,  with  approval  the  language  of  Savigny  upon  the 
point,  “ according  to  all  true  principles,  the  hnv  of  the 


(a)  5 Cl.  & F.  15.  (i)  9 Ex.  25. 

(c)  Con.  Stat.  L.  C.  Cb.  04,  see.  81.  {d)  Vol.  iv.,  p.  157. 
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place  of  performance  should  prevail.  The  reasons  upon 
which  the  law  of  prescription  is  founded  are  intimately 
connected  with  the  nature  of  the  obligation ; and,  apart 
from  this  ground  of  theoretical  justice,  the  practical 
equity  of  the  doctrine  is  obvious.  It  takes  from  each  of 
the  parties  all  power  of  making  an  arbitrary  selection 
which  may  be  injurious  to  the  other.  So  in  the  case  of 
a variety  of  jurisdictions  to  which  recourse  might  be  had, 
it  prevents  the  injustice  which  the  plaintiff  might  com- 
mit, by  selecting  that  which  recognises  the  longest  term 
of  limitation ; and  it  will  not  allow  the  defendant,  by 
transporting  his  domicile  within  the  jurisdiction  which 
recognises  the  shortest  term  of  limitation,  to  defraud  the 
plaintiff.  The  time  of  prescription  has  been  immutably 
fixed  for  both,  at  the  time  of  the  contract,  by  the  law  of 
the  place  in  w^hich  it  is  agreed  that  it  shall  be  fulfilled.” 


We  are,  of  course,  bound  by  Engliish  decision ; but 
Judgment:  there  is  so  much  force  in  the  reasoning  in  favour  of  the 
law  of  the  place  of  performance  of  the  contract,  being 
the  law  to  govern  on  the  question  of  prescription,  as 
well  as  of  the  interpretation  of  the  contract,  that  I think 
the  doctrine  of  the  English  courts  upon  that  point  should 
not  be  carried  further  than  it  has  already  gone. 

The  distinction  taken  by  Mr.  J astice  Story ^ excepting 
out  of  the  rule  of  the  lex  fori  cases,  where  the  Statutes 
of  Limitations  of  a country  not  only  bar  the  remedy, 
but  extinguish  the  debt,  with  the  qualification  he  appends 
to  it,  is  approved  by  Sir  Nicholas  Tindal,  in  Huber  v. 
Steiner  fa)  and  by  Lord  Brougham,  in  Don  v.  Lippardfh) 
In  the  former  case  the  learned  Chief  Justice  said  “ un- 
doubtedly the  distinction,  when  taken  with  the  qualifica- 
tion annexed  to  it  by  the  author  himself,  appears  to  be 
well  founded.  That  qualfication  is  ‘ that  the  parties  are 
resident  within  the  jurisdiction  during  all  that  period, 
so  that  it  has  actually  operated  upon  the  case,’  and  with 
such  restrictions  it  does  indeed  appear  but  reasonable 


(a)  2 Bing.N.  C.  211. 


{b)  6 C.  & F.  16. 
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that  the  part  of  the  lex  loci  contractus^  which  declares  1864. 
the  contract  to  be  absolutely  void  at  a certain  limited 
time,  without  any  intervening  suit,  should  be  equally 
regarded  by  the  foreign  country  as  the  part  of  the  lex 
loci  contractus  which  gives  life  to,  and  regulates  the  con- 
struction of  the  contract;  both  parts  go  equally  ad 
valorem  contractus^  both  ad  decisionem  litis.'' 

Mr.  Smithy  whom  Dr.  Phillimore  justly  styles  the 
very  learned  and  accomplished  editor  of  the  English 
“leading  cases,”  reasons  upon  this  qualification  of  Judge 
Story  in  language  with  which  I entirely  agree,  {a)  “ Sup- 
posing,” he  says,  “ the  law  of  a foreign  country  to  be, 
that  a contract  is,  after  a certain  time  to  be  deemed  abso- 
lutely extinguished,  it  seems  not  quite  reasonable  to  say 
that  the  removal  of  the  parties  out  of  the  jurisdiction, 
while  that  time  is  running,  should  authorise  the  courts 
of  this  country  to  consider  it  in  esse  after  the  period  pre- 
fixed. The  authorities  establish,  that  the  law  of  the 
country  where  the  contract  is  made  must  govern  it,  and  judgment, 
must  be  looked  on  as  impliedly  incorporated  with  it. 

Now,  if  the  contract  had  contained  a proviso  that  it 
should  be  absolutely  void,  if  not  enforced  within  a cer- 
tain time,  no  doubt  the  English  courts  would  hold  it  void 
after  the  expiration  of  that  time.  But  what  dilferenee 
can  it  make  that  such  proviso  is  implied  from  the  law  of 
the  country  where  the  contract  was  made,  instead  of 
being  expressed  in  terms  ? Is  it  not  in  both  cases 
equally  part  of  the  contract  ? If,  indeed,  the  rule  of 
the  foreign  law  be,  that  the  contract  shall,  after  the  lapse 
of  a certain  time,  become  void,  provided  that  the  parties 
to  it  continue  to  reside  all  that  time  in  the  same  country, 
the  arrival  of  the  period  prefixed  for  its  voidance  will 
depend  on  the  contingency  of  their  abstaining  from 
absenting  themselves  ; and,  if  they  leave  the  country, 
never  will  arrive  at  all ; and  this  is,  perhaps  what 
Judge  Story  intends  by  the  words  ‘ that  the  parties  are 
resident  within  the  jurisdiction  during  all  that  period,  so 
that  it  has  actually  operated  upon  the  case.’  For  if 


(ff)  Smith’s  L.  C.  642. 
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the  law  be  so  framed  as  to  operate  upon  the  case,  with- 
out such  residence,  the  qualification  appears  to  be  inap- 
plicable.” 


Dr.  PTiillimore  concurs  in  this  reasoning  of  Mr. 
Smith  ; and  I must  say  that  to  me  it  appears  unanswer- 
able. It  is  not  necessary,  however,  in  this  case  to 
impugn  the  qualification  which  Judge  Story  annexes  to 
his  proposition,  for  he  applies  it  evidently  only  to  a 
change  of  residence  after  the  contract  entered  into  ; as 
Mr.  Smith  expresses  it,  the  removal  of  the  parties 
out  of  the  jurisdiction  while  the  time  is  running.”  In 
this  case  there  has  been  no  removal ; the  special  case 
states — “ Henderson  has  always,  at  the  time  of,  and  since 
the  making  of  the  note,  had  his  domicile  in  Montreal,  in 
Lower  Canada,  and  Holcomb,  in  Toronto,  in  Upper 
Canada.” 


Then,  taking  the  law  applying  to  such  a contract  to 
Judgment,  incorporated  with  the  contract  itself,  it  is  as  if  the 
parties  had  agreed  that  the  contract  should  subsist  only 
for  five  years  after  it  matured,  unless  sued  upon  ; no 
change  of  circumstances  has  taken  place  : the  holder 
of  the  note  has  had  all  along  to  bring  suit  in  case  of 
default  against  the  same  parties,  and  in  the  same  local 
jurisdiction,  as  when  the  contract  was  made.  Suppose 
the  law  had  been  expressed  in  the  contract,  and  the 
plaintiff  suing  upon  it,  had  set  it  out  in  his  declaration, 
what  fact  could  he  have  avowed  to  prevent  its  being 
demurrable  ? 

I should,  therefore,  have  felt  obliged  to  hold  the  debt 
extinguished  even  if  the  law  applying  to  the  contract  had 
been  that  of  a foreign  country.  Its  being  an  enactment 
of  the  Legislature  of  Upper  and  Lower  Canada  makes 
the  case  stronger  for  the  defendant.  We  do  not  give 
effect  to  it  from  the  comity  of  nations  ; it  is  binding  upon 
the  courts  of  Upper  as  well  as  Lower  Canada.  The 
act  provides  in  effect  that  all  bills  and  notes  due  and  pay- 
able in  Lower  Canada,  after  a date  limited  by  the  act, 
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shall  be  held  to  be  absolutely  paid  and  discharged,  if  no  1804. 
suit  or  action  be  brought  Tvithin  five  years  after  the  same 
shall  become  payable.  An  action  is  brought  upon  such 
^ note  after  five  years  ; none  before.  Is  it  not  brought 
upon  an  extinguished  debt  ? It  is  so,  unless  we  are  at 
liberty  to  engraft  qualifications  upon  the  statute  which 
the  legislature  has  not  thought  fit  to  make.  There  is 
nothing  in  the  act  that  indicates  an  intention  that  the 
31st  clause  was  not  to  apply,  when  one  of  the  parties 
liable  was  a resident  of  Upper  Canada.  If  that  distinc- 
tion had  been  presented  to  the  legislature,  I do  not 
know  that  it  would  have  been  adopted  : there  are,  1 
think,  sound  reasons  why  it  should  not ; but  if  I thought 
such  a distinction  ever  so  reasonable,  and  its  absence  ever 
so  mischievous,  still  I do  not  find  it  in  the  act.  The  courts 
cannot  prolong  the  liability  of  parties  upon  any  notion 
of  theirs  as  to  an  unexpressed  intention  of  the  legisla- 
ture. I make  these  observations  because  it  would  be 
necessary  to  go  all  that  length,  in  order  to  hold  the  31st 
clause  not  to  apply  when  one  or  more  parties  liable  are  Judgment 
resident  in  Upper  Canada. 


I think  the  judgment  appealed  from,  right,  and  that 
the  appeal  should  be  dismissed  with  costs. 


Hagarty,  J. — The  defendant  E.oleomh  was  in  part- 
nership with  Henderson^  and  their  business  was  carried 
on  in  Montreal,  where  Henderson  resided ; Holcomb 
always  residing  in  Upper  Canada.  The  note  ’sued  on 
was  made  by  the  firm  of  Hooker,  Jackes,  ^ Oo.,  in 
Montreal,  payable  at  the  bank  there,  and  was  endorsed 
by  Henderson,  the  defendant’s  partner,  in  the  name  of 
the  firm,  in  Montreal. 


The  case  relied  on  by  the  appellant  of  Hervey  v. 
Pridham,  in  the  Common  Pleas,  differs  materially  from 
this  case.  The  judgment  in  that  case  was  upon  demurrer. 

The  declaration  charged  the  defendant  Pridham  as 
the  maker  of  a note  (not  averring  that  he  had  any  Lower 
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Hooher^  or  order.  The  plea  averred  that  the  note  was 
Holcomb.  payable  in  Montreal,  and  set  up  the  five  years 

bar. 

The  replication  averred  that  neither  of  the  payees 
lived  in  Lower  Canada,  and  that  Pridham^  the  maker, 
at  the  time  of  making  the  note,  and  since,  always  was  a 
resident  of  Upper  Canada. 

In  the  present  case  the  facts  are  very  differently 
stated.  It  shews  a note  duly  endorsed  in  Lower  Canada 
by  the  resident  partner  of  a firm  trading  there,  and  I 
do  not  see  how  this  contract,  so  made,  can  be  governed 
otherwise  than  by  Lower  Canada  law. 


I concur  in  dismissing  this  appeal,  without  deeming  it 
necessary  to  re-consider  the  reasons  assigned  for  the 
judgment  in  Pridham's  case. 

Judgment. 

Morrison,  J. — I am  of  opinion  that  the  defendant 
is  entitled  to  judgment.  It  is  admitted  in  the  case 
that  the  note,  the  subject  of  this  action,  was  made  at  and 
payable  in  Montreal,  in  Lower  Canada,  dated  26th  of 
October,  1857,  payable  two  months  after  date.  That  after 
it  fell  due  five  years  had  elapsed  before  the  commence- 
ment of  this  suit.  By  the  81st  clause  of  chapter  64, 
(Con.  Stat.  of  L.  C.,)  it  is  enacted,  that  all  notes  due  and 
payable  in  Lower  Canada,  made  after  the  1st  of  August, 
1849,  will  be  held  to  be  absolutely  paid  and  discharged 
if  no  suit  or  action  has  been  brought  thereon  within  five 
years  after  the  day  on  which  such  notes  became  due  and 
payable.  I can  hardly  find  words  stronger  or  more  pre- 
cise to  indicate  that  the  intention  of  the  legislature  was 
to  extingush  the  liability  of  all  parties  on  any  such  note  ; 
nor  can  I place  any  other  construction  on  the  clause 
itself.  This  is  not  the  case  of  a foreign  law.  It  is  our 
own  legislature  that  speaks ; and  if  the  legislature  had 
in  contemplation  that  the  clause  in  effect  should  be  read 
as  contended  for  by  the  plaintiffs,  that  any  such  note 


ERROR  AND  APPEAL  REPORTS. 


525 


when  prosecuted  in  the  courts  of  this  section  of  the 
province  should  be  subject  only  to  the  Statute  of  Limi- 
tations in  Upper  Canada,  it  would,  I think,  have  so 
manifiested  its  intention  by  express  words  : and  as  I see 
no  ambiguity — nothing  inconsistent  or  unreasonable  in 
the  enactment  itself,  I am  bound  to  read  it  and  construe 
it  according  to  its  plain  literal  meaning,  and  I do  not 
feel  myself  at  liberty  to  restrict  its  operation.  I am 
therefore  of  opinion  that  the  plaintiff  is  barred,  and  that 
the  judgment  of  the  court  below  should  be  affirmed. 


\_Before  the  Hon.  P.  M.  Vankouglmet^  Ohancellor, 
The  Hon.  W.  B.  Richards,  Chief  Justice  of  the 
Common  Pleas,  The  Hon.  Vice-Chancellor  Spragge, 
The  Hon.  Mr.  Justice  Hag  arty,  The  Hon.  Mr. 
Justice  Adam  Wilson,  The  Hon.  Mr.  Justice  John 
Wilson,  and  The  Hon.  Vice-Chancellor  Mowat.~\ 

On  an  Appeal  from  the  Court  of  Queen’s  Bench. 


Westacott  V.  Powell. 

Seduction — Loss  of  service — Birth  of  child. 

In  an  action  for  the  seduction  of  the  daughter  of  the  plaintiff,  the 
action  may  be  maintained  before  the  birth  of  the  child;  and, 

Per  curiam,  the  statute  (7  Wm.  IV.,  chapter  8,  Con.  Stat.  U.  C.  chap. 
77)  does  not  dispense  with  evidence  of  a pecuniary  loss  or  damage, 
such  as  was  required  before  the  act, — \S'^ragge,  V.  C.,  and  A. 
Wilson,  J.,  dissenting.] 

This  was  an  action  for  seduction  of  the  daughter  of 
the  plaintiff,  tried  at  the  assizes  held  in  the  city  of 
Toronto  in  the  spring  of  1864.  The  declaration  was  in 
the  common  form.  Plea,  not  guilty.  The  only  evidence 
called  by  the  plaintiff  was  the  daughter,  who  stated  her 
age  to  be  sixteen  years,  and  proved  the  fact  of  sexual 
intercourse  in  the  September  previous,  and  of  her  being 
then  pregnant  in  consequence  of  such  intercourse. 
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1865.  The  jury  returned  a verdict  for  the  plaintiff  for  $300, 
and  in  the  following  term  a rule  for  a new  trial  was 
moved  for,  on  the  ground  that  the  verdict  was  contrary 
to  law  and  evidence,  and  upon  the  grounds  of  misdirec- 
tion in  this,  that  the  learned  judge  charged  the  jury 
that  the  action  for  seduction  would  lie  before  the  birth 
of  the  child.  This  application  the  court,  during  the 
same  term,  refused ; but  gave  the  defendant  leave  to 
appeal  to  this  court,  which  he  accordingly  did,  assigning 
as  reasons,  that  the  evidence  did  not  shew  any  cause  of 
action,  and  the  learned  judge  at  the  trial  should  have 
directed  that  the  action  would  not  lie  before  the  birth  of 
the  child,  or  evidence  of  sickness,  so  as  to  occasion  loss 
of  time. 

Mr.  Bell,  Q.  C.,  for  the  appellant. 

Mr.  Anderson  for  the  respondent. 

Kimball  v.  Smith,  {a)  K Esperance  v.  Duchene  (h) 
McIntosh  V.  Ty hurst,  (c)  Egan  v.  Grrimwood,  (c?) 
Hewitt,  V.  Prime,  (e)  Grinnell  v.  Wells,  (/)  were 
referred  to  by  counsel. 

The  points  discussed  are  fully  stated  in  the  judgments. 

Richards,  C.  J. — This  appeal  must  be  dismissed  and 
Judgment,  judgment  of  the  court  below  affirmed,  as  the  only 
ground  of  objection  to  the  judge’s  charge  on  the  trial, 
and  the  only  ground  taken  in  moving  the  rule  nisi,  was 
that  the  action  would  not  lie  until  the  birth  of  the  child. 
At  common  law  the  action  lies  for  the  loss  of  service, 
and  as  soon  as  the  plaintiff’s  servant  becomes  ill,  in  con- 
sequence of  the  wrongful  act  of  the  defendant,  the  right 
of  action  is  complete.  It  is  true  the  defendant  states 
in  his  grounds  of  appeal  that  the  judge  ought  to  have 


(a)  5 U.  C.  Q.  B.  32. 
(c)  23  U.  C.  Q.  B.  665. 
(e)  21  Wend.  79. 


(b)  7 U.  C.  Q.  B.  146. 
(d)  1 Exch.  61. 

(/)  7 M.  & Gr.  1033. 
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charged  the  jury  that  the  action  would  not  lie  before  1865 
the  birth  of  the  child,  or  evidence  of  sickness,  so  as  to  ^ 

' ^ Westacott 

occasion  loss  of  time  ; but  as  this  latter  ground  was  not 
taken  either  at  the  assizes  or  in  the  court  below,  it 
cannot  be  urged  here. 

As  to  the  effect  of  the  Provincial  Statute  of  7 Wm. 

IV. ,  (Con.  Stat.  of  Upper  Canada,  ch.  77,)  I concur  in 
the  judgment  of  the  Court  of  Queen’s  Bench,  in  Kemhle 

V.  Smithy  {a)  that  the  legislature  did  not  contemplate 
any  other  change  in  the  law  in  relation  to  the  action  of 
seduction,  than  simply  to  enable  the  father,  or,  in  the 
event  of  his  death,  the  mother,  to  bring  the  action,  though 
the  daughter  was  not  at  the  time  residing  with  him  or 
her.  In  England,  the  father  has  been  permitted  to 
recover  where  the  daughter  was  seduced  whilst  tempo- 
rarily absent ; and  in  a comparatively  recent  case,  {h) 
a verdict  was  sustained  where  the  daughter  was 
living  with  the  defendant,  attending  his  shop  during  judgment, 
his  wife’s  absence,  and  this  on  the  ground  that  the 
plaintiff  had  lent  his  servant  for  a short  time  to  the 
defendant,  during  which  period  he  seduced  her. 

In  many  cases  the  service  of  the  child,  in  this  limited 
sense,  is  for  the  benefit  of  the  father,  for  he  often 
receives  the  reward  of  her  services,  of  which  he  is 
deprived  when  she  is  unable  to  labour,  in  consequence 
of  the  wrongful  act  of  the  defendant.  Even  where  he 
does  not  receive  directly  the  wages  of  his  daughter,  yet 
when  she  clothes  and  supports  herself  from  the  compen- 
sation she  receives  for  her  own  labour,  she  relieves  her 
father  from  the  burthen  of  supporting  her  ; and  when  she 
is  unable  to  provide  for  herself  in  consequence  of  illness 
arising  from  the  defendant’s  wrongful  act,  and  the 
father  does  support  her  through  her  illness,  he  then 
sustains  a direct  pecuniary  injury  from  the  defen- 
dant’s unlawful  act.  I see  no  practical  difficulty  in 
working  out  the  provisions  of  the  statute  which  has 
(a)  5 U.  C.  53.  (b)  Griffith  v.  Tcetzen,  15  C.  B,  344. 
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1865.  now  been  nearly  thirty  years  in  force  in  this  province. 

^ It  may  be  urged  that  the  decisions  under  it  have  or  may 
Powell  involve  some  logical  absurdities,  such  as  requiring  some 
loss  of  service  to  be  shewn,  where  the  statute  says  it  shall 
not  be  necessary  to  give  proof  of  any  act  of  service  ; and 
no  proof  shall  be  received  to  the  contrary.  But  it  seems 
to  me,  as  to  the  point  now  under  discussion,  that  what 
the  legislature  meant  was  simply  to  make  the  service,  to 
whomsoever  rendered  in  law,  be  considered  service  to  the 
parent,  and  to  place  the  law  in  this  country  in  all  cases 
just  where  it  is  in  England,  when  the  action  is  brought 
by  the  father  and  the  daughter  resides  with  him,  and 
there  is  no  plea  denying  that  she  is  the  plaintiff’s  servant. 
The  case  of  Eager  v.  G-rimwood  is  authority,  that  in 
such  a case,  before  the  action  can  be  sustained,  some  loss 
of  service  arising  from  the  defendant’s  wrongful  act 
must  be  shewn.  I think  in  the  case  before  us,  if  the 
jury  were  satisfied  that  the  plaintiff’s  daughter  was  with 
Judgment  child  by  the  defendant,  and  that  she  had  been  pregnant 
for  several  months,  they  might  assume  some  slight  illness 
or  inability  to  serve  as  effectually  as  she  did  before  the 
wrongful  act  of  the  defendant ; and,  if  so,  the  legal 
right  of  the  plaintiff  to  maintain  the  action  would  be 
established. 

In  discussing  this  matter,  I am  only  considering  the 
effect  of  the  first  two  sections  of  our  statute,  and  do  not 
doubt  that  under  the  third  section,  when  the  action  is 
brought  by  the  master,  the  same  evidence  would  be 
necessary  to  maintain  the  action  as  in  an  action  of  the 
same  kind  in  England. 

I am  therefore  of  opinion  that  this  appeal  must  be 
dismissed,  and  with  costs. 

Spragge,  V.  C. — It  is  material  to  consider  the  state 
of  the  law  at  the  time  of  the  passing  of  our  Provincial 
Act,  7 Wm.  IV. 

While  service,  and  loss  of  service,  were  in  theory  the 
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legal  foundation  of  the  action,  it  had  been  determined  that  1865. 
no  evidence  of  actual  service  rendered,  was  necessary  ; 
that  service  would  be  presumed  ; that  it  was  sufficient  if 
the  daughter  was  under  the  control  and  command  of  the 
parent,  so  that  he  could  require  service  if  he  desired  it  ; 
and  as  to  loss  of  service,  very  slight  evidence  vras 
necessary.  In  case  of  the  birth  of  a child,  loss  of 
service  followed  of  course  ; and  so  in  the  case  of  sickness 
caused  by  pregnancy  : and  if  Lord  Denman  was  right, 
in  Joseph  v.  Cavandar^  the  birth  of  a child  was  not 
necessary  to  constitute  the  action,  but  the  fact  of 
pregnancy  was  sufficient.  It  w^ould  appear  rather  as  if 
the  loss  of  service  xnust  be  negatived ; as  if  it  must  be 
shewn  that,  from  the  relative  position  of  the  parent  and 
child,  there  could  be  no  loss  of  service  ; as  where  the 
child  was  living  in  service  away  from  the  parent,  or 
an  apprentice  with  the  person  who  seduced  her,  or 
otherwise  absent  without  any  intention  of  returniug  to 
her  parent ; and  even  in  the  case  of  absence,  the  courts  judgment, 
have  got  over  the  difficulty  where  the  legal  relative 
position  of  master  and  servant  could  still  be  maintained, 
as  in  the  case  of  the  absence  of  the  child  on  a visit,  by 
reason  of  the  animus  revertendi. 

In  England  the  right  to  service  and  the  loss  of  service, 
have  long  been  regarded  as  mere  technical  grounds  for 
the  maintenance  of  the  action.  As  long  ago  as  when 
Lord  Eldon  was  Chief  Justice  of  the  Common  Pleas 
we  find  him  using  this  language  : — In  point  of  form 
the  action  only  purports  to  give  a recompense  for  loss 
of  service ; but  we  cannot  shut  our  eyes  to  the  fact,  that 
this  is  an  action  brought  by  a parent  for  an  injury  to 
her  child  : in  such  case  I am  of  opinion  that  the  jury 
may  take  into  their  consideration  all  that  she  can  feel 
from  the  nature  of  the  loss.  ‘ They  may  look  upon  her 
as  a parent  losing  the  comfort  as  well  as  the  service  of 
her  daughter,”  &c.,  Bedford  y.  McKowl ; (a)  and  other 
judges  have  expressed  the  like  sentiment  in  different 


(a)  3 Esp.  120. 
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language.  Indeed  the  amount  of  damages  given  in  such 
actions  and  sustained  in  hanc^  shews  conclusively  that 
the  loss  of  service  is  the  technical  cause  of  action  only: 
while,  in  the  language  of  the  late  Chief  Justice,  Sir 
John  B.  Robinson,  ^Hhe  grievance  which  the  law 
regards  and  desires  to  afford  redress  ihr,  is  the  injury 
to  feelings,  the  mortification,  the  domestic  unhappiness, 
the  blighted  hopes,  which  follow  the  seduction.  BBspe- 
rence  v.  Duchene. 


This  being  the  state  of  the  law,  the  statute  of  William 
was  passed,  and  it  recites,  whereas  in  some  cases  the 
law  fails  in  affording  redress  to  parents  whose  daughters 
have  been  seduced.”  The  seduction  is  put  foiAvard  as 
the  wrong  for  which  the  parent  ought  to  have  redress  ; 
and  in  the  failure  of  the  law  in  some  cases  to  afford  such 
redress,  is  the  defect  in  the  law  which  the  new  statute 
was  avowedly  intended  to  remedy.  If  the  law  failed  in 
Judgment,  some  cases  to  afford  redress  by  reason  of  the  existence 
of  mere  technical  difliculties,  it  would  certainly  be  the 
intent  of  the  new  statute  to  remove  them ; so  that  they 
should  no  longer  stand  in  the  way  of  redress  for  that 
which  was  the  real  injury.  It  may  be  that  the  statute 
does  not  do  this  effectually,  but  we  must  construe  the 
statute,  keeping  in  view  the  intent  with  which  it  was 
passed. 

The  great  technical  impediment  in  England  has  been, 
that  the  right  of  action  was  founded  upon  the  rela- 
tive position  of  parent  and  child,  being,  quoad  the 
action,  that  of  master  and  servant ; whence  it  fol- 
' lowed  that  the  action  failed  in  certain  cases,  to 
which  1 have  referred  ; the  child  being  a hired  servant 
elsewhere,  or  an  apprentice,  or  so  absent  as  to  negative 
for  the  time  the  right  of  the  parent  to  the  service  of  the 
child.  The  failure  of  justice  in  this  class  of  cases  is 
remedied  by  the  first  section  of  the  act,  which  provides, 
that  in  cases  where  the  parent  could  maintain  the  action, 
in  case  the  child  were  dwelling  under  his  or  her  protec- 
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tion,  he  or  she  may  maintain  it,  notwithstanding  that  the  1805. 
child  was  at  the  time  of  seduction  serving  or  residing 
with  any  other  person^  upon  hire  or  otherwise.  I say 
that  the  failure  of  justice  in  this  class  of  cases  is 
remedied,  because  I apprehend  the  courts  would  feel  no 
difficulty  in  holding  the  action  to  apply,  where  the 
absence  was  not  till  after  the  seduction.  I take  it  the 
time  of  seduction  is  named  in  the  Act,  because  the  act  of 
seduction  is  intended  to  be  made  the  cause  of  action. 

( 

Then,  the  second  section  dispenses  with  proof  of  service ; 
directs  that  it  shall  in  all  cases  he  presumed,  and  that 
no  proof  to  the  contrary  shall  be  received.  The  third 
section  provides  that  any  person,  other  than  the  parent, 
who,  by  reason  of  the  relation  of  master  and  servant  or 
otherwise,  would,  before  the  passing  of  the  act,  have  been 
entitled  to  maintain  the  action,  may  still  maintain  it  if 
the  parent,  who  might  sue  according  to  the  act,  shall 
not  be  resident  in  the  province  at  the  time  of  the  birth  judgment, 
of  the  child ; or,  being  resident,  shall  bring  no  action 
within  six  months  thereafter. 

It  is  objected  that  the  second  section  only  dispenses 
with  proof  of  service,  not  with  proof  of  loss  of  service.  It 
does  more  than  dispense  with  proof  of  service,  it  allows 
no  evidence  to  be  given  in  disproof  of  it;  and  the  first  sec- 
tion gives  a right  of  action  in  circumstances  where  there 
could  be  no  service.  It  does  appear  to  me  that  to  require 
proof  of  loss  of  service,  is  to  nullify  the  provisions  of  these 
sections  of  the  act,  especially  the  first : for  if  there  is 
no  service — if  the  position  of  parent  and  child  is  such 
that  the  child  is  not  under  the  command  and  control  of 
the  parent — that  the  parent  is  not  in  a position  to  exact 
the  service  of  the  cliild,  there  can  be  no  proof  of  loss 
of  service,  simply  because  loss  of  service  is  inconsistent 
with  the  relative  position  of  parent  and  child. 

It  will  hardly  be  contended,  I suppose,  that  loss  of 
service  must  be  proved  in  some  cases,  and  need  not 
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loss  of  that  service  must  be  proved.  There  is  nothins: 

Westacott  . • t , . , . ^ 

Powell  indicate  this  : the  object,  scope  and  tenor 

of  the  act  are  all  against  it ; and  it  would  be  an 
anomaly.  The  second  section  of  the  act  is  the  one  that 
applies  to  cases  where  there  may  be  actual  service. 
But  suppose  evidence  offered  to  shew  a state  of 
circumstances  in  which,  though  the  child  were  living 
with  the  parent,  there  could  be  no  service  rendered,  or 
that  in  fact  no  service  whatever  was  rendered,  such 
evidence  would  not  be  receivable.  It  would  surely  be 
inconsistent  with  the  rejection  of  such  evidence  to 
require  proof  of  loss  of  service. 

I think  that  the  preamble  and  the  sections  of  the  act 
to  which  I have  referred,  all  manifest  an  intention  to 
abrogate  the  technical  ground,  upon  which  the  action 
was  previously  founded,  where  the  action  is  by  the 
Judgment,  parent.  One  phrase  in  the  2nd  section  may  appear  to 
militate  against  this— -that  acts  of  service  shall  in  all 
cases  be  presumed ; but  this  single  expression  is  not 
sufficient,  I think,  to  countervail  so  much  that  is  of  an 
opposite  tendency.  My  conclusion  is,  that  loss  of 
service  need  not  be  proved.  What  is  proved' in  this 
case  is  the  seduction,  and  consequent  pregnancy  of  a 
young  creature,  who,  when  she  gave  her  evidence,  was  but 
sixteen  ; proved,  it  must  be  taken,  to  the  satisfaction  of 
the  jury.  Looking  at  the  statute,  independently  of  the 
ruling  of  Denman,  C.  J.,  I think  the  cause  of  action 
was  complete  without  the  birth  of  the  child,  and  without 
proof  of  sickness,  or  of  a condition  entailing  loss  of 
service.  I think  in  the  3rd  section  the  birth  of  the 
child  is  merely  made  the  time  to  limit  the  period,  after 
which  another  than  the  parent  may  bring  the  action  ; 
and  that  there  is  nothing  in  it  to  prevent  the  parent 
bringing  the  action  before  that  time. 

It  has  been  suggested,  as  a difficulty  in  the  way  of 
bringing  the  action  before  the  birth  of  the  child,  that  the 
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loss  of  service  and  expense  attending  that  event  might 
give  a new  cause  of  action ; the  answer  seems  to  be  that 
the  birth  of  the  child,  being  the  natural  result  of  that 
for  which  damages  have  already  been  recovered,  can 
furnish  no  new  cause  of  action. 


1865. 


Westacott 


V, 

Powell, 


Hagarty,  J. — -I  think  that  our  statute  has  had  the  effect 
of  establishing  conclusively  the  relation  of  master  and 
servant  between  the  parent  and  a daughter  said  to  be 
seduced  ; and  that  any  wrong  done  to  the  servant,  the 
effect  of  which  is  to  render  her  less  able,  or  unable  to 
do  her  master’s  business,  is  a good  cause  of  action.  It 
is  unnecessary  to  prove  that  she  was  in  the  actual 
service,  or  actually  performed  any  service:  the  statute 
gives  her  that  position,  and  if  she  be  disabled  from 
performing  or  doing  service,  the  law  assumes  there  was 
such  service  to  be  done,  and  will  receive  no  proof  to  the 
contrary.  It  contents  itself  with  proof  of  the  disability 
or  lessened  ability  to  do  the  service.  This,  I think,  is  judgment, 
the  view  of  the  courts  heretofore  ; and  L' Esperance  v. 
JDuchene  takes  that  view  in  substance.  A father,  I 
consider,  acquires  no  right  of  action  against  a defendant 
merely  for  an  illicit  connexion  with  the  daughter,  not 
causing  illness,  &c.  As  the  late  Sir  J.  B.  Robinson 
says,  “Few  things  could  be  less  desirable  than  that 
parties  should  be  encouraged  to  suppose  that  an  action 
for  seduction  could  be  maintained  upon  the  mere  proof 
of  criminal  intercourse,  not  followed  by  the  birth  of  a 
child,  nor  even  by  pregnancy.” 


I think  the  action  is  maintainable  before  the  birth  of 
a child,  if  proof  be  given  of  a pregnancy,  proved  to 
have  caused  illness  or  weakness,  in  any  sensible  degree 
affecting  the  ability  of  the  servant  to  work  for,  or  serve 
the  master,  (z.e.,  in  nearly  every  case  the  parent.) 
If  any  injury  or  sickness  followed  the  act  of  inter- 
course creating  the  same  disability,  the  cause  of  action 
would  be  equally  complete. 

I cannot  accede  to  the  proposition  stated  thus,  that 
69  VOL.  II. 
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connexion,  followed  by  pregnancy,  gives  a cause  of 
action.  Add  to  it  the  qualification  above  suggested,  as 
to  disability,  and  I think  it  is  law.  Without  such  addition, 
a very  absurd  consequence  'would  follow;  namely,  that  if 
a daughter  had  connexion  with  a person,  and  in  four  or 
six  weeks  after  was  accidentally  killed,  and  on  examina- 
tion of  the  body  it  was  found  that  pregnancy  had 
ensued,  the  action  would  lie  from  that  fact,  although  it 
had  never  affected  her  ability  to  serve  her  master,  and 
although  she  herself  might  be  unconscious  of  its  exis- 
tence. 

I see  no  other  course  than  to  adopt  the  view  above 
suggested,  that  no  action  lies  unless  the  ability  to  serve 
be  affected. 

But  as  the  only  point  raised  on  the  rule  in  the 
Queen’s  Bench  was,  whether  the  action  would  lie  before 
the  birth  of  a child,  I think  the  judgment  below  must 
be  affirmed.  For  the  reasons  above  given  I think  the 
action  may,  under  certain  circumstances,  lie  before  the 
birth  of  a child. 

A.  Wilson,  J. — The  reasons  of  appeal  go  beyond  the 
rule  moved  for,  and  if  the  defendant  were  held  strictly 
to  the  terms  of  the  rule  which  he  moved,  the  appeal 
should  be  dismissed,  and,  as  I think,  must  be  dismissed 
on  this  ground,  because  it  is  perfectly  clear  that,  as  the 
action  for  seduction  will  lie  before  the  birth  of  a child,  as 
a mere  abstract  proposition  of  law,  the  learned  judge 
was  quite  right  in  directing  the  jury  accordingly. 

But  this  case  has  been  argued,  though  not  with  the 
consent  of  the  plaintiff’s  counsel,  upon  that  portion  of 
the  reasons  of  appeal  which  states  that  the  action  will  not 
lie  before  the  birth  of  a child  or  evidence  of  sickness  so 
as  to  occasion  loss  of  time^  and  it  has  been  pressed  before 
us,  because  the  learned  judges  of  the  court  below,  it  is 
said,  understood  the  motion  to  have  been  made  in  the 
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larger  sense,  and  refused  it  peremptorily  without  com- 
menting upon  the  precise  nature  of  the  motion,  in  order 
that  the  case  might  be  reviewed  on  appeal,  if  the 
defendant  desired  to  prosecute  it  further  : that  we 
ought  now  to  give  our  opinion  on  the  rule  as  it  ought  to 
have  been,  and  not  only  as  it  has  been  moved. 
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Judges  do  occasionally  express  an  opinion  beyond  the 
strict  boundary  of  the  proposition  before  them,  but  not 
very  frequently,  because  it  is  not  binding  in  law,  however 
fully  it  may  be  accepted  as  a correct  exposition  of  the 
law. 


As  the  case  has  been  argued  beyond  the  terms  of 
the  rule,  I shall  express  my  opinion  quantum  valeat. 

But  for  our  statute  relating  to  this  kind  of  action,  this 
declaration  would  be  held  to  have  contained  three 
traversable  facts. 

Judgment. 

Firstly,  that  the  woman  was  the  daughter  or  servant 
of  the  plaintiff. 

Secondly,  that  the  defendant  was  guilty  of  the  act 
charged  upon  him  ; and 

Thirdly,  that  the  plaintiff  had,  by  means  of  the  defen- 
dant’s act,  lost  the  services  of  the  woman. 

The  second  and  third  facts  are  included  in  the 
general  traverse  of  not  guilty:  the  first  must  be  the 
subject  of  a special  traverse. 

In  actions  of  this  kind,  when  they  are  brought  by  a 
master,  and  not  by  a parent,  the  declaration  must, 
notwithstanding  our  statute,  be  framed  as  at  the  common 
law,  and  all  these  three  facts  are  still  traversable. 


In  this  case  the  relationship  of  father  or  master  is  not 
denied.  The  only  facts  then  traversable  at  the  common 
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1865. 


Wostacott 


V. 

Powell. 


law  are,  that  the  defendant  debauched  and  carnally  knew 
the  young  woman,  and  that  his  act  occasioned  loss  to 
the  plaintiff. 


JSTow  the  sUtute  declares,  that  when  the  parent  brings 
the  action  it  shall  not  be  necessary  to  give  proof  of  any 
act  of  service  performed  by  the  person  seduced,  but  the 
same  shall  in  all  cases  be  presumed,  and  no  proof  shall 
be  received  to  the  contrary.  From  this  it  follows  that 
it  would  be  an  idle  traverse  that  the  plaintiff  had  not 
lost  his  daughter’s  services,  if  the  defendant  could  have 
specially  pleaded  to  it ; it  cannot  therefore  be  covered  by 
the  general  traverse  of  not  guilty.  I see  no  difference 
between  giving  no  proof  of  any  act  of  service,  and  giving 
no  proof  of  any  loss  of  service,  for  if  there  be  no  act  of 
service,  there  can  be  no  loss  of  service  ; and  if  there  is  to 
be  no  proof  received  denying  any  acts  of  service,  it  must 
be  because  no  acts  of  service  are  necessary.  Loss  of 
Judgment,  service  implies  of  necessity  that  there  is  a service  which 
has  been  lost,  but  if  the  service  is  dispensed  with,  or 
need  not  or  do  not  exist,  and  if  by  law  its  non-existence 
is  not  even  to  he  affirmed,  it  is  unreasonable  to  say  that 
this  same  law  still  contemplates  a loss  of  service  as 
surviving  ; it  is  an  impossibility,  as  well  in  law  as  in  rea- 
son, and  therefore  I treat  the  statute  as  dispensing,  by 
inference  irresistible,  with  proof  of  loss  of  service  as  well 
as  of  acts  of  service.  In  this  view,  what  is  not  to  he 
proved  and  is  not  to  be  controverted  but  is  to  be  presumed, 
cannot  form  an  important  ingredient  in  the  action.  The 
plaintiff  is  obliged  only  to  state  such  circumstances 
as  are  necessary  to  constitute  the  charge  which  is 
made,  and  all  beyond  is  surplusage,  for  the  object 
of  pleading  is  to  evolve  some  question  either  of  fact 
or  law  disputed  between  the  parties,  and  mutually 
proposed  and  accepted  by  them  as  the  subject  for 
decision, — it  is  to  ascertain  the  subject  for  decision. 
But  as  no  proof  is  to  he  given  of  the  loss  of  service, 
and  none  is  to  be  received  to  the  contrary  ; it  is  mani- 
s fest  that  the  question  of  loss  of  service  is  not  intended 
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uselessly  to  be  evolved,  when  no  dispute  can  arise  about  1865.  . 
it,  and  it  can  never  form  the  subiect  for  decision. 

’ Westacott 

V. 

Powell. 

I am  therefore  of  opinion,  as  the  recovery  must  always 
be,  secundum  prohatd  et  allegata,  thatit  is  not  necessary, 

.when  the  action  is  brought  by  a parent,  that  there  should 
be  any  allegation  whatever  of  the  loss  of  service.  It  is 
now  by  the  statute  an  idle  and  superfluous  statement. 

What  then  remains  to  be  tried  in  such  a case,  when 
not  guilty  only  is  pleaded  ? Nothing  more  than  whether 
the  defendant  had  carnal  knowledge  of  the  plaintiff’s 
daughter.  If  this  be  so,  then  the  remedy  is  given  to 
the  parent  for  the  mere  seduction  of  his  child,  and  the 
act  of  fornication,  if  it  constitute  seduction,  is  made  a 
punishable  offence.  This  must  be  the  result.  But  how 
can  it  be  avoided  ? The  declaration  is  plainly  made 
that  the  parent  may  maintain  an  action  for  seduction 
without  proving  loss  of  service,  even  although  the  Judgment, 
daughter  was  at  that  very  time  serving  or  residing  with 
another  person  upon  hire  or  otherwise.  Suppose  the 
defendant  to  entice  the  daughter  from  school  and  to 
cohabit  with  her  for  some  weeks,  can  it  be  said,'  although 
the  daughter  has  not  had  the  further  -misfortune  to 
become  pregnant,  that  an  action  cannot  be  maintained 
under  this  statute,  merely  because  acts  of  service  have 
not  been  performed  by  the  child,  and  loss  of  service 
has  not  been  sustained  by  the  parent? 

How  could  the  daughter  in  such  a case  render  acts  of 
service  ? And  is  this  enticing  and  prostitution  of  the 
child  to  be  left  unpunished  ? Is  it  no  injury  to  the 
parent  ? Is  all  recompense  to  be  denied  for  the  injury 
which  has  been  done,  because  that  injury  has  not  been 
increased  as  much  as  it  might  have  been  ? and  accor- 
ding to  this  reasoning,  should  have  been  before  the 
parent  had  any  cause  of  complaint. 

This  is  to  repeal  the  statute,  and  to  revive  the  fiction 
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of  service,  but  not  as  before,  to  afford  a remedy ; but  for 
the  mere  purpose  of  defeating  redress  for  the  only  actual 
wrong  which  has  been  done,  and  which  always  was  the 
only  ground  upon  which  damages  were  awarded. 

The  decisions  of  our  courts  have  certainly  not  been 
in  accordance  with  this  view. 

But  according  to  the  best  opinion  which  I can  form 
from  the  language  of  the  statute,  I think  the  legislature 
has  expressly  given  to  the  parent  a remedy  against  the 
seducer  of  a daughter  for  the  act  of  seduction  alone  ; 
that  act  having  always  been  the  gravamen  and  sub- 
stantial ground  of  action,  and  the  loss  of  service  being 
merely  the  form  to  be  complied  with  in  any  way,  so 
long  as  it  was  complied  with,  to  enable  a recovery  for 
the  substantial  ground  of  action  to  be  had.  No  doubt 
this  may  be  a dangerous  power  to  be  placed  in  the 
Judgment,  hand  of  a parent,  as  it  may  be  enforced  on  every 
occasion  when  the  daughter  may  be  pursuing  a life  of 
prostitution  ; and  yet  there  can  be  no  difference  made 
between  the  child  who  has  made  but  the  one  lapse  from 
virtue,  and  whose  single  act  has  led  to  her  ruin  and 
brought  affliction  upon  her  family,  and  the  child  who 
is  following  a course  of  profligacy  from  choice,  unless 
in  the  latter  case  the  act  of  fornication  can  be  distin- 
guished from  an  act  of  seduction,  which  it  is  not  impos* 
sible  to  do. 

But  if  the  statute  does  not  confer  this  right  on  the 
parent  for  the  mere  act  of  seduction,  and  if  it  is  not 
necessary  that  he  should  have  sustained  any  loss  of 
service  to  entitle  him  to  sue,  when  is  it  that  his  cause 
of  action  does  accrue  ? Is  it  to  be  upon  the-  delivery  of 
the  daughter  of  a child,  and  if  so,  why  then  ? Her 
delivery  does  not  necessarily,  in  law,  imply  that  there 
has  been  a loss  of  service,  and  it  may  happen  that  she 
may  not  be  delivered  at  all ; she  may  die  in  child-birth, 
or  before  the  time  of  her  delivery  has  arrived.  Is  it 
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then  upon  her  pregnancy,  and  if  so,  why  then?  There 
may  he  no  loss  of  service  during  such  time.  Is  it  when 
the  parents  discover  the  injury  they  have  suffered  by 
the  corruption  of  their  child?  If  not  then,  why^not? 

What  further  is  to  be  waited  for  under  this  statute  ? 

I can  see  no  reason  why  the  parent  should  not  sue,  then, 
and  if  so,  the  remedy  is,  as  I think  the  statute  has  made 
it,  for  the  mere  act  of  seduction.  The  law  would  seem 
to  be  very  defective  in  leaving  wholly  unprotected  the 
chastity  of  women,  excepting  by  this  incongruous  and 
very  unsatisfactory  mode  of  redress,  in  which  the  person 
not  directly  wronged  is  the  person  who  gets  the  recom- 
pense, and  the  person  who  is  the  most  wronged  recovers 
nothing. 

The  legal  principles  in  awarding  damages  in  this  form 
of  action  have  been  long  disregarded.  Irwin  v.  Dear- 
man.  (a) 

Judgment. 

The  mere  fiction  of  loss  of  service,  standing  as  an 
impediment  in  the  way  of  a recovery  for  the  actual  wrong, 
has  ever  been  practically  regarded  as  not  satisfac- 
tory or  creditable  to  the  law.  The  substantial  remedy 
has  always  been  for  the  w^ounded  feelings  of  the  parent 
^‘for  the  loss  which  the  father  has  sustained,  by  being 
deprived  of  the  society  and  comfort  of  his  child,  and  by 
the  dishonour  which  he  receives;  for  the  distress  and 
anxiety  of  mind  which  the  mother  has  felt,  and  for 
losing  the  comfort,  as  well  as  the  services  of  her 
daughter,  in  whose  virtue  she  can  feel  no  consolation.” 

This  is  the  language  of  the  judges  in  some  of  the  cases 
of  this  kind.  If  this  view  of  the  statute  encouranjes 
some  improper  actions,  it  is  yet  infinitely  better  it 
should  be  so  under  the  restraining  influences  of  the 
courts,  and  of  juries,  than  that  the  most  afflicting  and 
lasting  injury  which  can  befal  a family  should  be  left 
unpunished,  simply  because  the  daughter  cannot  be 
proved  to  have  been  a servant  in  her  father’s  house. 


1865. 


Westacott 


Powell. 


(a)  11  East  23. 
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and  because  her  father  has  not  loat  her  services  : facts 
which  scarcely  ever  were  proved  but  by  the  distortion 
and  perversion  of  the  evidence,  and  by  the  acceptance 
of  the  wildest  fiction,  for  the  purpose  of  defeating  the 
settled  rules  of  law. 

I think  the  declaration  sufficient  in  form,  and  I think 
the  evidence  is  sufficient  also  to  sustain  the  verdict,  for 
it  shews  the  plaintiff’s  daughter  was  an  unmarried 
woman,  and  had  been  seduced,  and  was  pregnant  by 
the  defendant ; pregnancy  being  certainly  sufficient  to 
confer  a full  right  of  action  on  the  plaintiff ; and  from 
what  I have  said,  the  mere  act  of  seduction  is  now,  in 
my  opinion,  the  true  and  only  cause  and  basis  of  action 
under  the  statute,  when  the  action  is  brought  by  a 
parent. 

I think,  therefore,  a declaration  which  alleges  that 
the  young  woman  was  the  daughter  of  the  plaintiff,  and 
Judgment,  -was  unmarried,  and  had  been  seduced  by  the  defendant, 
would  be  a sufficient  declaration  under  the  statute,  for  it 
contains  all  that  it  is  necessary  to  prove,  and  therefore 
all  that  it  can  be  necessary  to  allege. 

Mowat,  V.  C. — I concur  with  the  other  members  of 
the  court  in  holding  that  an  action  of  seduction  will  lie 
before  the  birth  of  the  child.  As  to  the  question  which 
was  argued  before  us  on  the  construction  of  the  Upper 
Canada  Statute,  and  on  which  there  is  a difference  of 
opinion  amongst  us,  I may  say  that  I agree  with  those 
who  are  of  opinion  that  the  statute  is  not  so  expressed  as 
to  dispense  with  the  technical  necessity,  in  a suit  like 
the  present,  of  giving  the  same  sort  of  evidence  as  was 
previously  necessary,  of  damage,  however  slight,  having 
been-  sustained  by  the  father,  as  the  consequence  of  the 
defendant’s  wrongful  act. 

The  other  members  of  the  court  concurring  : 
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Appeal  dismissed  with  costs. 
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On  an  Appeal  from  the  Court  op  Chancery. 


1865. 


Norwich  v.  Attorney- General. 

Advance  under  iJonsolidated  Municipal  Loan  Fund  Act — Discharge  of 
railway  stockholders  by  act  of  Parliament — Consequent  claim  for 
equitable  relief. 

Where  a township  municipality  advanced  a large  sum  of  money  to  a 
railway  company,  under  the  provisions  of  the  Consolidated  Muni- 
cipal Loan  Fund  Act,  and  some  of  the  stockholders  of  the  company 
were  afterwards  released  from  their  liability  by  an  act  of  the  Legis- 
lature, passed  nearly  eighteen  months  after  the  works  on  the  road 
were  stopped  for  want  of  funds,  and  new  companies  were  formed 
under  that  and  subsequent  acts  of  the  Legislature,  which  released 
the  new  corporations  from  the  construction  of  the  original  line  of 
road,  until  a new  line  had  been  constructed,  and  it  appeared  that 
there  was  no  immediate  prospect  of  such  a result,  Held^  reversing 
the  judgment  of  the  court  below,  that  the  municipality  was  not 
released  from  their  liability  to  the  Crown,  (V.  C.  Spragge 
dissentienie.) 

In  1854  tlie  township  of  Norwich,  in  the  County  of 
Oxford,  advanced  to  the  Woodstock  and  Lake  Erie 
Railway  Company,  under  the  authority  of  the  Consoli- 
dated Municipal  Loan  Fund  Act,  $200,000,  to  aid  in 
the  construction  of  the  road  which  was  to  run  through  statement, 
the  township.  A by-law  of  the  corporation  had  been 
previously  passed  for  that  purpose ; and  government 
debentures  were  accordingly  delivered  to  the  agents  of 
the  company,  conformably  to  the  provisions  of  the  act. 

The  company  also  gave  their  bond  to  the  municipality, 
to  pay  the  debt  to  the  township  treasurer,  comformably 
to  the  terms  of  the  loan. 

By  means  of  the  advance  in  question,  with  other 
similar  loans  made  by  neighbouring  municipalities,  the 
railway  company  commenced  operations  early  in  1854 ; 
purchased  the  harbor  of  Port  Dover,  which  was  to  bo 
the  southern  terminus  of  the  line ; procured  the  right  of 
way  for  part  of  the  distance,  and  graded  a small  portion 
70  VOL.  II. 
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1805.  of  the  road.  Nearly  $800,000  were  expended  in  this 
^vay  ; but  the  work  Avas  stopped  for  Avant  of  funds  in 
T.  January  or  February,  1855.  Accordino;  to  the  contract, 
Geuerai.  the  road,  including  rolling  stock,  Avas  to  cost  $1,824,000: 
but  only  an  inconsiderable  portion  of  Avhat  Avas  required 
by  the  contract  had  been  constructed  : and  unpaid  calls, 
to  the  amount  of  about  $200,000,  constituted  all  the 
existing  assets  of  the  company. 

Matters  stood  in  this  way  till  the  19th  of  June,  1856, 
when  the  act  of  19th  Victoria,  chapter  74,  Avas  passed; 
the  7th  section  of  which  authorized  the  shareholders  to 
surrender  their  stock,  and  be  then  discharged  from  any 
further  liability.  Several  of  the’  stockholders  Avere 
discharged  accordingly,  Avho  were  responsible  for  the 
claims  against  them.  But  it  appeared  that  the  muni- 
cipalities had  agreed  to  take  the  company’s  bonds  for 
the  previous  advance,  which  should  be  postponed  to 
first  mortgage  bonds  to  be  issued  by  the  company,  to 
statement.  amount  of  $4,000,000.  This  agreement  was  made 
on  the  10th  of  March,  1856,  and  was  confirmed  by 
the  act. 

The  Woodstock  and  Lake  Erie  Railway  Company  was 
amalgamated  in  1858  with  the  Amherstburg  and  St. 
Thomas  Railway  Company,  under  the  name  of  “The 
Great  South  Western  RaiLvay  Company and  the 
deed  of  amalgamation  Avas  confirmed  by  the  22nd 
A^ictoria,  chapter  118,  (passed  18th  August,  1858.) 
The  23rd  section  of  this  act  annulled  all  contracts 
relating  to  the  lines  of  road  of  either  of  the  amalga- 
mating companies;  and  the  neAV  company  Avas  released 
' ' from  constructing  the  branch  from  Woodstock  to  Lake 
Erie,  till  the  main  line  should  be  completed,  and  it  earned 
eight  per  cent,  over  all  expenses.  It  Avas  also' recited 
in  the  deed  (which  is  set  out  at  length  in  the  act)  that  a 
majority  of  the  municipalities  interested  consented  to 
the  amalgamation. 


ERliOl^  AND  APPEAL  REPORTS. 


548 


The  22nd  Victoria,  chapter  90,  (2nd  session)  repealed  1865. 
all  the  preceding  acts,  and  formed  a new  company, 
called  ‘‘  The  Niagara  and  Detroit  Rivers  Railway  Com- 
pany,”  which  was  authorized  to  construct  a railway  General, 
from  Clifton,  on  the  Niagara  River,  passing  through 
the  towns  of  Sirncoe  and  St.  Thomas,  to  some  point  on 
the  Detroit  River,  near  Windsor  or  Sandwich,  with  a 
branch  from  the  Eastern  terminus  to  Fort  Erie,  and 
requiring  the  new  company  to  construct  the  Woodstock 
and  Lake  Erie  branch,  as  soon  as  the  net  revenues 
derived  from  the  other  parts  of  the  line  should  amount 
to  eight  per  cent,  of  the  capital  expended.  By  the 
27th  section,  the  new  company  were  required  to  assume 
and  pay  to  the  provincial  government  the  sums  loaned 
by  the  municipalities,  with  interest. 

The  new  company  did  not  construct  any  portion  of 
their  lines.  The  Woodstock  and  Lake  Erie  Railway 
Company  paid  the  first  instalment  of  principal  and 
interest  due  on  the  loan : but  no  subsequent  pay-  statement, 
ment  was  made  by  any  party.  The  Receiver-General, 
therefore,  early  in  1862,  reported  the  matter  to  his 
Excellency  the  Governor-General,  who  accordingly 
issued  warrants  to  the  sheriff  of  Oxford  to  collect  the 
arrears,  conformably  to  the  provisions  of  the  Municipal 
Loan  Fund  Act. 

The  Township  of  South  Norwich  then,  filed  a bill  of 
complaint  in  Chancery,  praying  to  be  relieved  from  any 
further  liability,  on  account  of  the  said  acts  of  the 
Legislature,  which,  they  charged,  had  prejudiced  them. 

They  charged  that,  under  the  circumstances,  they  were 
only  sureties  for  the  railway  company,  and  that,  as  the 
Legislature  had,  in  effect,  released  certain  of  their 
stockholders,  and  postponed  the  construction  of  their 
line  of  road,  they  were  in  equity  discharged  from  any 
further  liability.  They  also  charged  that  the  Crown 
had  taken  the  new  railway  company  as  its  debtor, 
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1865.  instead  of  the  municipality  : and  they  prayed  for  a 
perpetual  injunction  against  the  sheriff. 

V. 

Attorney- 

General.  Besides  the  Attorney-General  and  the  sheriff  of 
Oxford,  the  township  of  North  Norwich  (one  of  the  two 
municipalities  into  which  the  old  township  of  Norwich 
had  been  divided  in  the  meantime)  was  made  a party 
defendant ; and  some  contingent  relief  was  prayed 
against  them. 

The  answer  of  the  Attorney-General  admitted  the 
acts  of  the  Legislature  set  forth  in  the  bill,  but  put  the 
plaintiffs  to  the  proof  of  the  other  allegations  of  the 
bill.  He  also  demurred  to  the  jurisdiction  of  the  court. 
The  bill  was  taken  'pro  confesso  against  the  sheriff  of  the 
county  of  Oxford.  The  answer  of  the  township  of 
North  Norwich  admitted  all  the  allegations  of  the  bill, 
and  submitted  their  rights  and  interests  to  the  protec- 
tion of  the  court. 

statement. 

An  interim  injunction  was  granted  on  the  application 
of  the  plaintiffs,  and  the  cause  came  on  for  examination 
of  witnesses  and  hearing  at  Hamilton,  in  March,  1863, 
before  his  Honor  F".  C.  Spragge,  when  the  facts  above 
set  forth  were  given  in  evidence.  It  further  appeared 
that  the  construction  of  the  railway  along  the  original 
line  would  have  greatly  benefited  the  plaintiffs  ; that 
the  money  expended  had  been  of  no  benefit  to  them, 
and  that  the  stockholders  refused  to  advance  any  more 
money  before  the  work  stopped.  The  secretary  of  the 
original  and  amalgamated  companies  also  testified  that 
if  the  stock  had  been  paid  up,  there  would  have  been, 
he  thought,  sufficient  funds  to  finish  the  work,  but  it  did 
not  appear  whether  he  referred  to  the  old  or  the  new 
company’s  stock.  He  also  testified  that,  in  his  opinion, 
the  line  from  the  Niagara  to  the  Detroit  River  would 
pay  eight  per  cent.,  if  built  through  from  one  river  to 
the  other. 
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After  argument  the  court  decided  that  they  had  no 
jurisdiction,  (a)  and  directed  the  bill  to  be  dismissed 
with  costs.  But  before  the  decree  was  entered,  an 
order  in  council  was  passed  (June  1864)  waiving  the 
question  of  jurisdiction,  and  submitting  to  have  the 
cause  decided  on  its  merits,  as  the  plaintiffs  could  not 
otherwise  have  justice  done,  owing  to  an  omission  in  the 
acts  of  parliament  relating  to  the  court. 


1865. 


Norwich 


V. 

Attorney- 

General. 


The  cause  was  then,  30th  June,  1864,  brought  before 
the  court  on  the  merits,  when  his  Honor  Vice-Chan- 
cellor Spragge  gave  judgment  conformably  to  the 
prayer  of  the  bill ; and  a decree  was  made  accordingly. 

From  that  decree  the  Attorney-General  appealed,  which 
came  on  for  argument  on  the  29th  December,  1864. 

Mr.  McGrregor^  for  the  appellant,  contended  that  the 
municipality  was  the  principal  debtor,  and  not  merely 
a surety.  In  proof  of  this  he  referred  to  the  Consoli-  Argument, 
dated  Municipal  Loan  Fund  Act,  (16th  Victoria,  chapter 
22,  sections  5 and  6,)  which  directs  that  the  advances 
be  made  to  the  municipalities,  not  to  the  parties  who 
are  ultimately  to  receive  them,  and  that  the  remedy  is 
given  against  the  former  exclusively.  He  also  shewed 
that  the  by-law  of  the  township  (dated  1st  December, 

1853)  authorized  a loan  by  the  township  to  the  company, 
to  aid  in  the  construction  of  the  railway,  and  directed 
the  money  to  be  borrowed  and  raised  on  the  credit  of 
the  Consolidated  Municipal  Loan  Fund.  He  also  shewed 
that,  although  the  debentures  were  delivered  to  the 
company  by  the  Receiver-General,  they  were  debited  to 
the  municipality,  so  that  the  payment  to  the  company 
was  merely  to  save  trouble,  as  they  were  ultimately  to 
receive  them,  and  was  no  indication  that  the  Crown  ever 
looked  to  the  company  as  its  debtors.  He  also  referred 


(a)  9 Grant  663. 
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18G5.  to  the  bond  given  by  the  company  to  the  municipality, 
which  recited  the  loan  by  the  latter  to  the  former,  and 
Attorney-  Company  to  pay,  not  the  Receiver-General, 

General.  the  treasurer  of  the  municipality,  the  amount  of 
the  advance,  Avith  interest  at  eight  per  cent. 

He  also  contended  that  the  Crown  is  distinct  from 
the  Legislature,  (referring  to  May’s  Constitutional 
History  of  England,  vol.  I.,  page  473,)  and  not 
bound  by  any  act  of  the  Legislature,  unless  specially 
stated  as  to  be  bound  by  it,  which  was  not  the  case  here, 
(1  Blachstone.,  361,  and  CMtti/s  Prerogative  of  the 
CroAAm,  p.  382.) 

He  further  argued  that  the  municipality  had  not  been 
damaged  by  the  acts  of  the  Legislature  complained  of. 
It  appeared  by  the  secretary’s  evidence,  that  about 
$640,000  had  been  expended  in  what  the  plaintiffs’ 
OAvn  bill  truly  stated  to  be  only  a very  insignificant 
portion  of  the  works,”  wdiile  the  railroad  was  to  cost. 
Argument,  according  to  the  contract,  $1,824,000,  and  the  only 
available  means  for  its  completion,  when  the  works  were 
stopped,  Avas  only  about  $200,000  of  unpaid  stock, 
which  the  holders  refused  to  advance  ; and  he  argued 
that  if  these  holders  w^ere  responsible,  and  there  were 
available  means  for  completing  the  road,  then  was  the 
time  for  the  municipality  to  apply  to  the  Court  of 
Chancery  for  relief,  to  compel  the  advance  of  that  stock. 
But  they  took  no  such  step,  because,  no  doubt,  they  were 
convinced  that  it  Avas  not  for  their  interest  to  do  so,  and 
that  there  Avere  actually  no  means  for  finishing  the  road. 
Instead  of  that,  they  did  nothing  for  several  years,  till 
the  sheriff  Avas  at  their  doors,  w’hen  they  applied 
to  Chancery  to  be  relieved  from  their  liability  ; but 
not  only  Avas  there  no  evidence  that  the  township 
of  Norwich  ’ opposed  the  passing  of  the  acts  of  the 
Legislature,  noAV  complained  of,  or  utter  any  expres- 
sion of  disapproval,  but  the  majority  of  the  muni- 
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cipalities,  including,  he  believed,  Norwich,  actually 
assented  to  them,  because,  no  doubt,  they  thought  the 
formation  of  a new  and  stronger  company  was  the  best 
thing  that  could  be  done,  under  the  circumstances,  and 
the  actual  result  could  not  have  been  anticipated.  They 
preferred  the  formation  of  a new  company,  which  might 
give  them  the  road,  to  merely  proceeding  against  the 
stockholders,  which,  at  best,  would  only  produce  a small 
sum  of  money,  of  no  avail  towards  completing,  and  much 
less  towards  opening,  the  road. 

Thus  the  Legislature,  with  the  plaintiffs’  approval, 
interfered  only  when  the  case  had  become  hopeless  as  it 
stood,  and  attempted  to  put  things  in  a better  condition, 
although  in  vain,  owing  to  the  continued  unfavorable 
state  of  the  times.  They  could  not  destroy  what 
was  already  dead.  If  therefore  the  plaintiffs  suffered, 
they  had  themselves  only  to  blame ; and  it  would  be 
dangerous,  and  contrary  to  public  policy,  to  discharge 
parties  in  the  position  of  the  plaintiffs  from  liability,  -^^sument. 
unless  their  right  to  relief  was  clear  and  unquestionable, 
which,  he  contended,  it  was  not  in  this  case. 

Mr.  Bldke^  Q.  C.,  and  Mr.  Wells  for  the  plaintiffs, 
and  Mr.  Taylor  for  North  Norwich,  supported  the 
decree.  They  maintained  that  the  municipality  were 
only  sureties,  and  that  the  company  were  the  principal 
debtors  to  the  Crown,  in  proof  of  which  they  referred  to 
the  fact  that  the  debentures  had  been  issued  to  the 
company  and  not  to  the  township,  and  that  the  only 
payment  made  on  account  of  the  liability  had  been 
made  by  the  company,  and  not  by  the  municipality. 

They  further  contended  that  the  townships  had  been 
put  in  a worse  position  by  the  interference  of  the 
Legislature,  as  solvent  stockholders  were  discharged ; 
and  if  these  had  paid  up,  there  was  good  reason  to  think 
that  the  road  might  have  been  finished  by  borrowing 
money  on  the  company’s  credit ; and,  at  all  events, 


18G5. 


Norwich 

V. 

Attorney- 
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1865.  they  would  have  had  the  money  thus  collected,  to  be 
applied  towards  paying  their  liabilities.  The  plaintiffs, 
Attorney.  contended,  had  advanced  their  money  for  the 

General.  purposG  of  getting  a railroad  running  through  their 
township,  and  their  reasonable  expectations  had  been 
wholly  frustrated  by  the  interference  of  the  Legislature ; 
as  there  was  no  prospect  whatever  that  the  line  from 
Woodstock  to  Port  Dover  would  ever  be  constructed  by 
the  existing  company,  who  had  hitherto  done  nothing  at 
all,  and  was  not  likely  ever  to  construct  their  main  line. 
They  also  contended  that  the  Legislature  had  discharged 
the  township  by  the  proviso  in  the  22nd  Victoria, 
chapter  90,  section  27,  which,  it  was  argued,  substituted 
the  new  company  in  place  of  the  municipality,  as  the 
debtors  to  the  Crown.  They  further  contended  that  the 
holders  of  the  debentures  were  the  real  creditors,  and 
the  Crown  only  a surety,  who  was  entitled  to  proceed 
against  the  company. 


In  support  of  these  contentions,  they  referred  to 
33  Henry  VIII.,  chapter  39,  section  79;  and  cited 
numerous  cases  decided  under  it,  including  Sir  Thomas 
Cecil's  case,  (a)  The  Bank,  of  Ireland  v.  Beresford,  {h) 
Pearl  v.  Deacon^  [c)  and  Bailey  v.  Edwards  (d). 


Mr.  McCregor,  in  reply,  contended  that  most  of  the 
cases  cited  were  clearly  not  in  point,  as  the  applicants 
for  relief  were  sureties,  which  the  plaintiffs  were  not; 
and  in  all  the  cases  cited  the  plaintiffs  had  sustained 
serious  and  material  injury  from  the  acts  complained  of, 
which  was  not  the  case  here.  Sir  Thomas  Cecil's  case 
was  the  only  one  that  was  even  apparently  in  point,  and 
it  was  not  so  in  reality,  because  the  Crown  had  received 
a full  equivalent  for  what  the  plaintiff  had  bound  himself 
to  convey,  whereas  the  case  here  was  quite  different,  and 


(a)  7 Coke,  89. 

(c)  24  Beaven,  186. 


{b)  6 Dows,  H.  L.  C.  233. 
(c?)  8 New  Reports,  377. 
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the  plaintiffs  applied  to  have  the  Crown  claim  confined 
to  a company,  which  they  themselves  stated  in  their 
bill,  was  wholly  irresponsible.  The  plaintiff  here  had 
received  the  debentures,  and  the  subsequent  loss  was 
not  the  fault  either  of  the  Crown  or  of  the  Legislature. 
He  also  contended  that  the  equity  statute  was  not 
applicable,  as  this  was  not  an  ordinary  case  of  revenue, 
but  a debt  due  to  the  Crown  for  an  advance,  and 
the  Consolidated  Municipal  Loan  Fund  Act  expressly 
directed  that  the  municipalities  should  pfiy  the  debt. 
He  further  contended,  that  the  proviso  in  the  22nd 
Victoria,  chapter  90,  only  made  the  new  company 
responsible  for  the  debts  of  the  old,  and  that  the  act 
must  be  strictly  construed  as  being  in  derogation  of  the 
rights  of  the  Crown.  Had  the  Legislature  intended  to 
discharge  the  municipalities,  they  could  surely  have 
got  a declaratory  act  passed,  expressive  of  that  inten- 
tion ; and  the  Crown  had  waited  for  upwards  of  a year, 
to  allow  the  plaintiffs  to  apply  to  the  Legislature  for 
that  or  any  other  relief  to  which  they  thought  them- 
selves justly  entitled,  whereas  no  such  application  had 
been  made. 


18G5. 


Norwich 


Attorney- 

General. 


Argument. 


Although  the  Crown  was  bound  to  pay  the  holders  of 
its  debentures,  yet  that  did  not  in  the  least  affect  their 
remedies  against  the  plaintiffs,  any  more  than  the  fact 
that  a bank  was  bound  to  pay  the  holders  of  its  notes, 
although  it  discharged  the  parties  who  had  borrowed 
the  money.  And  although  the  Crown  might,  under 
the  enactment  last  referred  to,  call  on  the  new  company 
to  pay,  yet  the  municipality  were  not  discharged,  and 
the  remedy  against  the  company  was  merely  collateral. 

With  reference  to  the  alleged  inability  of  the  new 
company  to  construct  their  line,  he  contended  that  that 
would  depend  on  contingencies  which  could  not  be  fore- 
seen, and  that  the  court  could  hot  rightly  assume  that 
it  would  not  be  constructed,  within  a reasonable  time. 
Circumstances,  as  unforseen  as  those  which  intervened 
71  VOL.  II. 
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Norwich 


V. 

Attorney- 

General. 


Judgment. 


adversely  before,  might  arise  in  favor  of  the  speedy 
construction  and  successful  working  of  the  line. 

Vankoughnet,  C.— It  is  to  be  borne  in  mind,  in  the 
discussion  and  consideration  of  this  case,  that  the 
Government  are  not,  or  at  the  time  of  the  various 
occurrences  referred  to  in  the  bill  were  not,  liable  to 
the  holders  of  the  debentures  therein  referred  to  for 
their  payment ; that  these  were  only  payable  out  of  the 
consolidated  municipal  loan,  to  be  provided  and  secured 
under  certain  stringent  regulations,  calculated  to  give 
the  debentures,  issued  on  the  credit  of  it,  value ; one  of 
the  most  important  being  the  assurance  implied,  and 
indeed  furnished  by  their  issue,  that  the  Government 
had  seen  that  they  were  properly  and  safely  secured  in 
the  provision  of  a fund  ample  for  their  payment. 

In  support  of  the  bill  many  arguments  occur  to  one’s 
mind.  Suppose  the  Legislature  authorizing  the  issuing 
of  debentures  for  the  construction  of  any  particular 
work  ; the  debentures  issued,  and  the  Legislature 
then  destroy  that  work,  or  rather  declare  it  shall  not 
be  performed,  who  is  to  be  the  sufferer  ? Is  it  the 
municipality  or  the  holders  of  the  debentures  ? 

If  there  be  a surety  to  the  Crown  for  the  performance 
by  a public  officer  of  certain  duties,  and  the  Legislature 
alter  these,  the  surety  is  discharged.  Then  here  the 
Government  advance  out  of  the  consolidated  municipal 
loan  fund  certain  moneys,  to  or  for  the  township  of 
Norwich,  which  guarantees  to  replace  them,  having 
collateral  security  therefor,  from  a railway  company 
composed  of  certain  shareholders.  This  collateral 
security  the  Legislature  destroys.  Is  not  the  promise 
of  the  municipality  to  replace  the  amount  borrowed 
released  by  this  act  ? 

It  may  be  said  that  the  holders  of  the  municipal  loan 
fund  debentures,  having  nothing  to  look  to  but  this 
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fund,  ought  not  by  the  act  of  the  Legislature  to  be 
deprived  of  it ; and  that  the  loss  should  fall  on  the 
municipality.  But  did  not  the  purchasers  of  the 
debentures  rely  as  much  on  the  good  faith  of  the  Legis- 
lature, as  did  the  municipality  ? and,  if  the  Legislature 
have  taken  away  from  the  latter  their  means  of  obtain- 
ing the  amount  loaned  by  them  out  of  these  debentures, 
are  the  holders  of  them  in  any  better  position  than  is 
the  Crown  as  against  sureties,  for  any  officer  whose 
duties  the  Legislature  have  changed  ? or  for  the  per- 
formance of  a contract  which  the  Legislature  has 
materially  altered?  As  to  the  case  of  a surety,  the 
Crown  of  course  can  require  fresh  security  to  be  given. 
If  the  municipality  had  issued  its  own  debentures, 
constituting  a direct  debt  to  the  holders  of  them,  could 
it  have  repudiated  them  because  of  any  act  of  the 
Legislature  ? 


1865. 


Here,  however,  the  municipality  is  not  the  direct 
debtor  ; the  holder  has  no  recourse  against  it,  but  only 
against  the  fund  which  the  Crown  is  bound  to  get  in; 
and  if  that  fund  fails  by  reason  of  the  act  of  the 
Legislature,  what  recourse  has  the  debenture  holders  ? 
Suppose  the  Legislature  directly  relieved  the  munici- 
pality without  providing  payment  to  the  debenture 
holder,  what  recourse  would  the  hitter  have  ? Does  it 
make  any  difference  that  the  Legislature  has  so  acted  as 
to  change  the  position  and  rights  of  the  municipality, 
and  thus  relieve  it  indirectly  through  the  aid  of  a court 
acting  ‘‘on  equity  and  good  conscience,”  from  the  same 
liability  ? If  the  municipality  promised  to  pay  this 
sum  to  the  Crown  on  the  faith  of  certain  security 
known  to  the  Crown,  and  which  the  Legislature  has 
destroyed,  ought  its  liability  to  the  Crown  to  be  greater 
than  that  of  a surety  whose  position  and  responsibility 
are  altered  by  the  act  of  the  Legislature  ? 


Judgment. 


That  the  Legislature  in  its  omnipotence  may  put  on 
and  take  off  burdens — may  by  its  interference  wnth 
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private  charters  and  rights  cause  losses  and  profits, 
cannot  be  denied,  but  the  question  remains  who  is  to 
gain  or  lose  thereby  ? In  this  case  is  it  the  debenture 
holders ; or  the  Government  acting  for  them ; or  the 
municipality  ? Or,  if  the  rights  of  the  municipality 
have  been  impaired,  may  not  the  question  be  left  to  be 
settled  by  the  two  other  parties. 


These  are  all  considerations  which  might  have  weight, 
were  we  at  liberty  to  use  them,  against  the  deliberate 
enactments  and  policy  of  the  Legislature,  omnipotent 
in  dealing  with  private  rights  or  public  questions.  We 
have  only  to  read  the  various  enactments  referred  to  in 
the  bill,  and  bearing  upon  the  subject,  to  see  that  the 
Legislature  considered  it  for  the  benefit  of  all  parties, 
that  the  old  company,  upon  whose  security  and  obliga- 
tions the  plaintiffs  claim  they  had  a right  to  rely, 
should  be  replaced  by  another  company,  which  should 
^ ^ ^ assume  the  obligations  of  the  former  one,  and  that  the 

’ liability  of  the  municipality  for  the  debentures  issued  on 
its  credit  should  continue.  This  may  be  just  or  unjust. 
We  have  no  right  to  say  that  the  action  of  the  Legisla- 
ture was  a wrong  to  the  municipality.  There  is  no 
evidence  that  it  has  been,  even  were  we  at  liberty  to 
consider  it.  We  know  that  private  rights  are  not 
touched  by  the  Legislature  without  notice  to  the  parties 
interested,  and  such  consideration  of  them  as  the  Legis- 
lature thinks  it  right  to  bestow.  This  much  we  may 
know  judicially,  for  the  Official  Grazette,  as  well  as  the 
established  practice  of  Parliament,  informs  us  of  it. 
Have  we  then,  sitting  here  as  a court,  any  right  to  say 
that  the  highest  tribunal  in  the  land,  entrusted  with 
the  enactment  of  laws  which  we  are  to  interpret  and 
administer,  has,  in  dealing  with  rights  and  interests 
which  it  considers  it  proper  to  legislate  upon,  acted 
unjustly,  and  that  we  are  therefore  at  liberty  to  grant 
a discharge  whic.h  it  has  withheld  ? 


However  hastily  we  may  think  the  Legislature  has 
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dealt  with  individuals,  we  are  not  at  liberty,  for  that 
reason,  to  release  them.  It  is  said,  however,  that  the 
Crown  being  the  prosecutor  here,  and  having  assented 
to  the  bill  which  altered  the  position  of  the  plaintiffs,  is 
in  equity  and  good  conscience  bound  to  abstain  from 
enforcing  its  demand.  This  is,  however,  confounding 
the  position  of  the  Crown  as  an  independent  body,  with 
its  position  as  a constituent  of  the  Parliament  which 
enacts  the  laws.  The  Crown  merely  assents  to  the  bill 
which  the  two  other  estates  pass,  to  enable  it  to  become 
a statute ; and,  in  doing  this,  in  no  way  derogates  from 
its  own  rights,  or  those  of  individuals,  or  adds  to  them 
any  further  than  is  provided  by  the  statute  itself ; and 
it  is  a rule,  that  the  rights  of  the  Crown  are  not  inter- 
fered with  unless  by  the  language  of  the  statute  Here, 
the  Crown  represents  no  rights  of  its  own,  but  merely 
those  of  the  public,  or  if  it  be  so  insisted  on,  those  of  a 
portion  of  the  public ; and  as  the  Legislature,  as  such, 
did  not  mean  to  forfeit  or  prejudice  these,  it  cannot  be 
said  that  the  Crown,  as  distinct  from  the  other  bodies 
of  the  Legislature,*in  assenting  to  their  act  intended  to 
do  so.  We  think  that  any  mischief  that  may  have  been 
done  to  the  plaintiffs  can  only  be  repaired  by  the  power 
that  occasioned  it. 


1866. 


Norwicli 


V. 

Attorney- 

General. 


Judgment. 


Spragge,  V.  C. — I think  the  point  that  we  have  to 
decide  comes  to  this,  whether  the  acts  of  the  Provincial 
Parliament,  in  regard  to  the  municipality  and  the 
railway,  for  the  construction  of  which  the  debt  was 
contracted,  from  which  it  seeks  to  be  relieved,  have 
been  such  as  to  make  it  inequitable  for  the  Provincial 
Government  to  enforce  that  debt. 

The  debt,  though  due  nominally  to  the  Crown,  is  in 
substance  and  effect  a debt  due  to  the  province  ; only 
due  to  the  Crown  in  the  sense  of  the  Crown,  quoad  hoc 
representing  the  province  as  its  sovereign  ; not  due  to 
the  Crown  in  respect  of  hereditary  revenue,  or  the  like. 
The  debt  arose  out  of  a loan  of  provincial  funds,  and 
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funds  ; and  not  the  less  so  because  kept  separate,  and 

Norwich  n ^ i r 7 

Attorney  specific  purposes,  from  the  general  revenues  of  the 

General.  prOvinCe. 

The  fund  out  of  which  this  loan  was  made  has  every 
mark  of  being  a public  provincial  fund.  It  is  raised 
under  the  authority  of  a statute  of  the  Provincial 
Legislature.  It  is  managed  by  one  of  the  great  officers 
of  the  province,  under  the  direction  of  the  Governor 
of  the  Province  in  Council ; and  it  is  raised  upon  the 
credit  of  the  province,  the  debentures  of  the  province 
being  pledged  for  its  re-payment.  Loans  from  it  are 
made  only  with  the  sanction  of  the  Governor  in  Coun- 
cil, his  approval  being  necessary  to  the  by-laws  passed 
for  that  purpose  by  the  municipalities. 

I understand  a distinction  is  attempted  to  be  drawn 
between  the  Government  and  the  Legislature  of  the 

Judgment.  . mi  • • 1 • i 

province.  Ihis  must  mean,  it  it  means  anything,  that 
the  Government  ought  to  exact  the  j>ayment  of  a debt, 
which  the  Legislature  ought,  by  reason  of  the  effects  of 
its  own  acts,  to  forego  ; and  that  a court  of  equity, 
seeing  that  by  reason  of  the  acts  of  the  Legislature  it 
would  be  unjust  and  inequitable  to  exact  the  debt,  and 
having  authority  to  adjudge  whether  the  debt  shall  be 
exacted  or  not,  should  leave  it  to  be  exacted,  because  it 
is  the  executive  and  not  the  legislative  authority  of  the 
province  that  is  the  instrument  of  exacting  it. 

This  distinction  appears  to  me  most  unsound.  The 
debt  in  question  is  a debt  due  to  the  province  ; the 
affairs  of  the  province  are  managed  by  a legislature  and 
an  executive  ; the  name  of  each  sufficiently  designates 
the  functions  of  each  ; the  name  of  the  latter  imports 
that  its  function  is  to  execute  what  is  ordained  by  the 
former.  If  it  attempts  to  do  that  which,  looking  at  the 
acts  of  the  Legislature,  ought  not  to  be  done,  it  attempts 
to  do  TYrong  and  ought  to  forbear,  and  if  the  law  of  the 
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province  has  committed,  to  any  tribunal,  authority  to 
pronounce  upon  the  pr(»priety  of  the  officers  of  the 
Government  doing  a particular  act,  it  seems  clear  to  me 
that  it  ought  so  to  pronounce,  irrespective  of  any  such 
distinction  as  is  attempted  to  be  drawn.  In  truth,  to 
admit  such  a 'distinction  would  nullify  the  judgment  that 
ought  to  be  pronounced. 

The  constitutional  doctrine,  that  one  branch  of  the 
Legislature  is  also  the  executive,  makes  it  all  the  more 
clear  that  the  executive  ought  not  to  do  that  which, 
looking  at  the  act  of  the  Legislature,  ought  not  to  be 
done.  Because,  to  do  so  would  be  at  variance,  in  spirit 
at  least,  with  acts  to  which  the  Executive,  in  another 
capacity,  had  been  a party. 

My  opinion,  therefore,  upon  this  branch  of  the  case, 
is  against  the  contention  of  the  counsel  who  represents 
the  Attorney-General.  I think  we  must  look  at  the 
whole  of  the  transactions  in  question  as  dealings 
between  the  province  and  certain  people  of  the  province, 
or,  in  more  correct  legal  phraseology,  between  the 
Crown  and  the  subject.  And  I apprehend  that  any 
equity  upon  which  an  injunction  ought  to  issue  to 
restrain  proceedings  at  law  between  subject  and 
subject  to  enforce  a legal  debt,  under  the  like  circum- 
stances, would  be  a good  equity  to  support  the  plaintiffs’ 
bill. 

The  old  statute  of  Henry  VIII.,  (a)  gives  effect  to 
equitable  defences  to  proceedings  at  the  suit  of  the 
Crown  to  enforce  Crown  debts. 

It  provides,  “that  if  any  person  or  persons,  of  whom 
any  such  debt  or  duty  is,  or  at  any  time  hereafter  shall 
be  demanded  or  required,  allege,  plead,  declare  or  shew, 
in  any  of  the  said  courts,  good,  perfect  and  sufficient 
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1865.  cause  and  matter  in  law,  reason  or  good  conscience,  in 
bar  or  discharge  of  the  said  debt  or  duty,  or  why  such 
^tJrney-  P^^^ou  or  pcrsous  ought  not  to  be  charged  or  chargeable 
General,  to  or  with  the  Same  ; and  the  same  cause  or  matter  so 
alleged,  pleaded,  declared  or  shewed,  sufiSciently  proved 
in  such  one  of  the  said  courts  as  he  or  they  shall  be 
impleaded,  sued,  vexed  or  troubled  for  the  same,  that 
then  the  said  courts,  and  every  of  them,  shall  have  full 
power  and  authority  to  accept,  adjudge,  and  allow  the 
same  proof,  and  wholly  and  clearly  to  acquit  and 
discharge  all  and  every  person  and  persons  that  shall 
be  so  impleaded,  sued,  vexed  or  troubled  for  the  same.” 

It  has  been  held  that  the  Crown  debtor  may  proceed 
by  bill  to  set  up  his  equity  against  enforcement  of  the 
Crown  debt.  Sir  Thomas  CeciVs  case ; Ex  jparte 
Colhroohe,  (a)  and  other  cases. 

With  regard  to  the  relative  position  of  the  Govern- 

Judgment.  ... 

ment,  the  municipality,  and  the  railway  company,  I did 
not,  in  giving  relief  in  the  Court  of  Chancery,  proceed 
upon  the  ground  that  the  relation  of  principal  and 
surety  was  constituted  between  them.  The  plain- 
tiffs’ contention  is,  that  the  railway  company  is  the 
principal  debtor,  the  Government  the  creditor,  and  the 
municipality  the  surety.  To  constitute  this  relation 
the  Government  must  have  made  the  loan  to  the  rail- 
way company,  and  the  municipality  have  been  surety  to 
the  Government  for  its  re-payment.  Looking  at  the 
Municipal  Loan  Fund  Act,  it  appears  to  me  this  could 
not  have  been  the  position  of  the  parties.  The  Govern- 
ment could  lend  only  to  the  municipality.  It  is  true  the 
money  lent  could  be  appropriated  to  no  other  purpose 
than  a loan  to  the  railway  company,  but  it  was  lent  to 
the  municipality,  in  order  to  enable  the  municipality  to 
lend  it  to  the  railway  company.  The  relation  of  the 
parties  thereupon  being,  the  municipality  debtor  to  the 
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Government,  and  the  railway  company'  debtor  to  the 
municipality.  The  position  of  the  parties  was  somewhat 
peculiar,  but  perfectly  well  understood.  It  was  assumed 
to  be  so  much  the  interest  of  the  municipality  to  have 
the  railway  constructed  as  to  make  it  worth  its  while  to 
borrow  money  in  order  to  lend  the  same  money  to  the 
railway  company : and  the  Government  felt  sufficient 
interest  in  the  prosperity  of  the  country,  and  more 
directly  in  this  matter,  in  the  prosperity  of  the  munici- 
pality, to  lend  the  money  for  the  advancement  of  that 
particular  purpose  to  the  municipality : the  Govern- 
ment, representing  the  province,  indirectly  benefiting 
the  province  itself  by  advancing  provincial  money  for 
that  purpose  ; at  least  such  was  the  purpose  and  object 
of  the  advance. 

It  is  in  evidence  that  the  municipality  would  have 
benefited  greatly  by  the  construction  of  the  railway ; 
and  it  is  to  be  inferred  that  the  expected  benefit  was 
the  reason  which  induced  the  municipality  to  borrow 
the  money.  It  is  indeed  certain  that  it  must  have  been, 
and  the  concurrence  of  the  municipal  council,  of  the 
rate-payers,  and  of  the  Governor-General,  is  necessary 
to  obtain  it : all  must  have  concurred  in  the  opinion  that 
the  object  proposed  to  be  accomplished  was  for  the 
benefit  of  the  municipality  before  the  loan  could  be 
sanctioned.  The  money  in  question  in  this  case  was 
borrowed  in  order  to  its  being  applied  in  the  construction 
of  the  railway,  and  it  was  so  applied.  The  purpose  was 
necessarily  as  well  known  to  the  Government  as  to  the 
municipality. 

In  what  was  done  afterwards  affecting  the  proposed 
railway,  it  was  of  course  in  the  power  of  the  Legislature 
to  have  interfered  more  directly  than  it  did.  It  miglit, 
for  instance,  have  repealed  the  act  authorizing  the 
construction  of  the  railway.  Suppose  this  had  been 
done  while  the  works  for  its  construction  were  in 
72 
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progress,  and  after  the  money  lent  to  the  municipality 
had  been  transferred  to  the  railway  company,  and  had 
been  expended  in  the  work,  surely  nothing  could  be 
more  unreasonable, more  utterly  inequitable,  than  for  the 
Government  under  such  circumstances  to  exact  payment 
from  the  municipality.  I am  not  supposing  an  act  of 
wanton  wrong  done  by  the  Legislature.  It  might  be 
an  act  of  sound  policy  in  view  of  the  general  interests 
of  the  Province ; and  the  acts  of  the  Legislature,  which 
have  in  this  case  altered  the  position  of  the  plaintiff,  are, 
it  is  to  be  assumed,  acts  of  that  character.  But,  suppos- 
ing a repeal  of  the  Woodstock  and  Lake  Erie  Railway 
Act  under  the  circumstances  I have  mentioned,  it  would 
hardly  be  contended,  I suppose,  that  the  Government 
could  justly  exact  payment  from  the  municipality.  I 
think  I may  assume,  that  in  so  strong  and  clear  a case 
the  money  could  not  be  exacted  ; and  if  this  be  so,  what 
remains  is  only  a question  of  degree.  Are  the  acts  of 
the  Legislature  in  relation  to  this  municipality  and  the 
railway,  in  the  construction  of  which  it  was  interested, 
of  such  a nature  as  to  make  it  inequitable  in  the 
Executive  Government  to  exact  the  money. 


I thought  in  the  court  below,  and  I still  think,  that 
they  are.  I have  said  that  in  my  view  of  the  position  of 
the  parties,  the  relation  of  principal  and  surety  was  not 
constituted : nevertheless  the  principles  upon  which 
equity  proceeds  in  relieving  sureties  are  not  altogether 
inapplicable  to  the  position  of  these  parties.  As  I 
understand  the  law  of  principal  and  surety,  sureties  are 
not  relieved  because  the  debt  for 'which  they  are  answer- 
able  is  not  their  own,  but  the  debt  of  another  ; to  relieve 
them  on  that  ground  would  be  mere  weakness,  savour- 
ing rather  of  compassion  for  their  position,  than  of  sound 
reason.  They  are  relieved  from  their  contract,  and 
the  law  does  not  do  so  serious  a thing  as  relieve  a party 
from  the  performance  of-  a contract  on  so  untenable  a 
ground  as  that.  They  are  relieved,  as  I understand, 
because  the  person  to  whom  they  are  answerable  has 


I 


ERROR  AND  APPEAL  REPORTS. 


559 


altered  their  position,  in  relation  to  the  person  who  1805. 
is  answerable  over  to  them.  In  dealings  between  ^ 

Norwich 

subject  and  subject  the  power  to  do  this  can  very 
rarely  exist,  except  when  the  relation  of  principal  and 
surety  exists  ; and  for  that  reason  it  is,  I apprehend, 
that  we  find  the  law  applicable  to  the  case  of  a party 
being  discharged  from  liability  to  answer  a debt,  by 
reason  of  the  dealings  of  third  parties,  under  the  head 
of  principal  and  ^surety.  In  speaking  of  the  ground 
upon  which  sureties  are  held  to  be  discharged,  I do  not 
forget  that  the  fact  of  the  surety  deriving  no  benefit, 
and  receiving  no  consideration  for  his  suretyship,  is  dwelt 
upon  as  a reason  for  holding  him  only  tO  the  letter  of 
his  engagement ; but  still  it  is  because  his  position 
to  the  principal  debtor  is  altered  by  the  creditor, 
that  he  is  absolved  from  his  liability  ; and  if  that  be  the 
true  reason,  as  in  my  humble  judgment  it  is,  it  must 
apply  in  all  cases  where  there  are  two  parties  entitled 
in  different  interests  to  receive  a debt  due  from  a third  judgment 
party,  and  that  party  of  the  two,  who,  as  between 
themselves  is  the  creditor,  discharges  the  third  party 
from  paying  the  debt  to  him,  who,  as  between  the  two, 
is  answerable  to  the  creditor.  To  illustrate  my  meaning, 
take  this  case : A.  lends  B.  <£100,  in  order  to  his 

lending  the  same  £100  to  C.,  and  B.  does  lend  the 
money  to  C.,  and  A.,  then  acquits  0.  of  his  liability  to 
reply  the  £100  to  B.,  (I  am  supposing  of  course  that 
he  has  the  power  to  do  this.)  It  would  surely  be 
against  the  commonest  principles  of  justice  that  A. 
should  still  exact  payment  froni  B;  and  so  if  A., 
instead  of  absolutely  acquitting  C.  of  his  liability,  so 
dealt  with  C.  as  to  affect  prejudicially  the  position  of 
B.  in  relation  to  0.,  I can  see  no  reason  why  the  law  of 
principal  and  surety  should  not  apply. 

If  the  law  of  principal  and  surety  can  at  all  apply  in 
this  case,  then  I think  the  dealing  of  the  Legislature 
with  the  railway  company  has  been  of  such  a nature  as 
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1865.  to  bring  the  municipality  within  the  clearest  cases  of 
relief,  by  reason  of  the  position  of  the  surety  being 
Attorney-  Prejudiced  by  the  dealing  of  the  creditor  with  the 
General,  principal  debtor.  This  is  so  clear  that  it  would  be  a 
waste  of  time  to  quote  authorities  in  support  of  it. 

But  if  the  case  were  entirely  outside  of  the  law  of 
principal  and  surety,  there  are  still  equitable  principles 
which  apply  to  it,  and  Avhich  entitle  the  municipality 
to  relief.  It  is  a rule,  that  where  it  would  be  against 
equity  and  good  conscience  to  enforce  a legal  right,  its 
enforcement  will  be  restrained  by  injunction  ; and  that 
is  what  is  in  substance  sought  in  this  case.  The  Govern- 
ment is  enforcing  payment  of  its  debt  by  summary 
process  given  by  the  statute  ; in  effect,  enforcing  a legal 
right ; and  an  injunction  to  restrain  this  is  asked  for. 
Upon  this  the  question  arises,  whether  it  is  against 
equity  to  enforce  this  legal  right.  It  is  unquestion- 
able that  the  position  of  the  municipality  has  been 
Judgment,  greatly  to  its  detriment,  by  the  acts  of 

the  Legislature.  I need  instance  only  two  or  three 
particulars.  The  extent  and  course  of  the  railway  have 
been  changed.  Shareholders  in  the  railway  company 
have  been  allowed  to  retire,  and  the  company  thereby 
rendered  less  able  to  meet  its  engagement  to  the 
municipality,  the  security  of  the  municipality  for  the 
payment  of  this  ver^^  debt  being  thereby  impaired.  The 
whole  property  of  the  railway  company  has  been  handed 
over  to  another  railway  company,  whereby  the  security 
of  the  municipality  has  been  lost ; and  what  is  a 
stronger  instance  still,  the  construction  of  the  railway 
itself  is  postponed  in  favor  of  a larger  scheme,  until  a 
'remote  period  and  a contingency  which  may  never  arise. 

Now  the  equity  upon  which  I thought  the  munici- 
pality entitled  to  relief  was,  that  the  Legislature  in  the 
exercise  of  its  paramount  authority,  did  by  these  acts 
thwart  the  purpose  for  which  the  money  had  been  lent ; 
that  it  intervened  between  the  municipality  and  the 
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accomplishment  of  the  object  for  which  the  municipality 
became  debtor  to  the  Government ; that  of  its  own 
deliberate  act  it  disappointed  the  purpose  for  which  the 
municipality  incurred  the  debt ; and  deprived  the  muni- 
cipality of  the  expected  benefit  for  which  alone  it  was 
incurred ; and  that  it  caused  an  entire  failure  of  the 
consideration  fur  the  contract : I mean  of  the  consider- 
ation in  its  true  sense,  which  was  not  the  technical  one 
of  the  receipt  of  so  much  money  ; but  the  construction 
of  the  railway,  towards  the  building  of  which  the  money 
was  to  be  applied. 

In  all  this  I suppose  no  capricious  injury  inflicted  by 
the  Legislature,  but  acts  which,  while  they  did  inflict 
injury  upon  the  municipality,  are  for  the  general  benefit 
of  the  Province.  They  are  however  acts  of  a character 
which,  if  they  had  occurred  between  subject  and  subject, 
would,  in  my  judgment,  have  raised  a clear  equity  in 
favor  of  the  party  ’who  was  injured  by  them. 

I do  not  know  whether  it  has  been  determined  that 
the  statute  of  Henry  VIII.,  to  which  I have  referred,  is 
in  force  in  this  Province.  I apprehend  that  it  is  ; and 
that  it  applies  to  all  debts  of  the  Crown  of  whatever 
nature.  I understand  it  to  be  so  put  in  Manning's 
Practice,  on  the  Pevenue  Branch,  in  the  Exchequer; 

(a)  and  this  seems  to  be  the  case  from  the  authori- 
ties to  which  he  refers.  But  even  if  not  in  force 
here,  a Court  of  Equity  ought,  I have  no  doubt,  to 
act  in  the  spirit  of  the  79th  section,  and  to  allow  the 
party  charged  with  a Crown  debt  to  shew  “just,  perfect 
and  sufficient  cause  and  matter  in  law,  reason  or  good 
conscience,  in  bar  or  discharge  of  the  debt  or  duty.’’ 

It  seems  to  me  inequitable  to  exact  payment  of  this 
debt  after  all  that  has  occurred.  The  municipality 
contracted  a debt,  under  certain  circumstances,  to  the 
Crown,  z.e.,  to  the  Province  ; and  the  Legislature  of  the 
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1865.  Province,  as  an  . act  of  public  policy,  altered  the  circum- 
stances,  to  the  great  disadvantage  of  the  municipality; 
Attorney  Legislature  appears  to  have  felt  that  it  was  not 

General,  just,  uiidor  the  circumstances,  to  hold  the  municipality 
• still  liable,  for  it  provided,  by  22  Vic.,  1859,  chapter 
90,  section  27,  that  the  new  railway  company,  incor- 
porated by  that  act,  should  assume  and  pay  to  the 
Provincial  Government  the  very  debt  in  question  in  this 
suit.-  No  municipality  was  made  to  intervene.  It  was 
made  a debt,  direct  from  the  new  railway  company  to 
the  Provincial  Government  by  that  name.  I should 
myself  read  the  clause  as  meaning  that  the  debt  should 
be  transferred  from  the  municipality  to  the  new  railway 
company,  and  this  was  most  just  under  the  circumstances, 
and  particularly  in  view  of  the  fact  that  by  the  same 
act  the  whole  of  the  lands  and  other  property  ol  the 
Woodstock  and  Lake  Erie  Company  were  vested  in  the 
new  company  thereby  incorporated;  so  that  the  com- 
pany, against  which  the  municipality  had  formerly  its 
Judgment.  recovery  of  this  debt,  was  thereby 

in  effect  annihilated.  Surely  the  hand  that  did  this 
ought  not  still  to  exact  the  debt,  and,  as  I read  the  act, 

it  was  not  intended  that  it  should. 

< 

But,  it  is  said,  we  must  accept  without  question  the 
decision  of  the  Legislature.  I grant  that  we  must.  I 
admit  that  a Court  of  Equity  cannot  grant  relief  on  the 
ground  that  the  Legislature  has  done  what  is  inequitable. 
I place  my  judgment- upon  an  entirely  distinct  ground, 
viz.,  upon  this,  that  the  Legislature  having  done  what  it 
has  done,  which  I assume  to  be  for  the  best  interests  of 
the  Province,  has  made  it  inequitable  in  the  Government 
to  exact  this  debt.  If  the  Legislature  had  enacted  that 
the  debt  should  still  be  exacted ; or  if  it  were  a neces- 
sary implication  from  what  it  has  enacted,  that  the 
municipality  should  still  be  held  liable,  there  would  be 
no  question  open  for  the  decision  of  a Court  of  Equity ; 
but  this  is  not  the  case ; on  the  contrary,  so  far  as  we 
have  any  indication  of  the  mind  of  the  Legislature,  it  is 
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the  other  way,  for  it  creates  a new  liability  in  another 
quarter  for  the  payment  of  the  debt,  in  substitution, 
there  is  reason  for  contending,  of  the  liability  of  the 
municipality.  I think  it  may  well  be  held  to  have  been 
in  substitution  ; for  the  necessary  consequence  of  the  act 
of  the  Legislature  was  in  effect  to  cancel  the  bond  of  the 
Woodstock  and  Lake  Erie  Company  to  the  municipality  ; 
and  instead  of  the  like  remedy  being  given  to  the  muni- 
cipality against  the  new  company,  the  act  makes  the 
new  company  directly  liable  to  the  Government;  the 
previous  direct  liability  to  the  Government,  and  the 
only  one,  was  from  the  municipality ; there  was  none 
from  the  Woodstock  and  Lake  Erie  Railway  Company. 
By  the  act  the  Government  obtained  a new  direct 
liability,  and  at  the  same  time  cancelled  (in  effect)  the 
liability  of  the  old  company  to  the  municipality.  1 think 
it  unreasonable  to  hold  that  the  Legislature  could  have 
intended  any  thing  so  unjust  as  to  add  to  its  own  security 
(the  security  held  by  the  Province),  and  at  the  same 
time  destroy  the  only  security  held  by  the  municipality. 
This  consideration  derives  additional  force  from  the 
language  of  the  clause : ^‘The  company  incorporated 
by  this  act  shall  assume  and  pay  to  the  Provincial 
Government,”  &c.  The  word  assume,”  in  this  con- 
nection, appears  to  me  to  import  that  the  new  company 
should  take  upon  itself  the  payment  of  certain  debts 
which  had  been  the  debts  of  the  old  company,  and 
instead  of  the  old  company  ; the  new  company  in  that 
respect,  as  in  other  respects  under  the  act,  being  made 
to  take  the  place  of  the  old  company.  I think  that 
the  proper  conclusion  is,  that  the  new  .liability  to  the 
Government  was  in  substitution  of  the  former  one. 


1865. 

Norwich 

V. 

Attorney- 

General. 


Judgment. 


The  position  of  the  parties  appears  to  be  this : The  Gov- 
ernment by  its  proper  departmental  officer,  or  the  proper 
departmental  officer  in  the  name  of  the  Government,  is 
proceeding  to  enforce  this  debt  ; and  the  municipality 
files  its  information  against  the  law  officer  of*  the  Crown, 
setting  forth  certain  equities,  by  reason  of  which  it 
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Norwich 

V. 

Attorney - 
General. 


claims  that  the  debt  should  be  held  discharged,  and 
that  the  proceediugs  to  enforce  it  should  not  be  taken. 
To  this  the  Attorney-General  answers,  admitting  the 
acts  of  the  Legislature,  upon  which  the  plaintiffs’  equity 
is  mainly  based ; but  not  admitting  that  the  Crown  is 
responsible  for  them,  or  that  the  plaintiffs  are  entitled 
to  the  relief  prayed ; and  the  answer  submits  that  the 
plaintiffs  are  not  entitled,  upon  their  own  shewing,  to 
the  relief  prayed. 


Judgment. 


The  Attorney-General  at  the  first  hearing  objected 
to  the  jurisdiction  of  the  court,  this  being  a revenue 
matter ; and  that  objection  was  sustained.  In  the 
order  in  council  subsequently  passed  it  is  stated  that 
“ the  Attorney-General  recommends  that  he  be  author- 
ized to  abandon  the  privilege  of  the  Crown  in  respect 
of  its  freedom  from  jurisdiction  before  the  court  of 
Chancery,  and  so  allow  the  matter  to  be  decided  by  the 
court  upon  its  merits.”  And  this  recommendation  was 
adopted  in  council. 

I cannot  help  thinking  that  if  the  case  is  decided, 
upon  the  supreme  power  of  the  Legislature  to  do  as  it 
pleased,  without  reference  to  what  ought  to  be  the 
consequence  of  the  acts  of  the  Legislature  upon  the 
municipality  and  its  engagement  to  the  province,  a 
decision  upon  the  merits  of  the  case  is  intercepted,  and 
the  submission  to  the  jurisdiction  is  simply  illusory. 
When  the  case  was  before  me  in  Chancery  no  such 
point  was  raised.  The  case  was  argued  upon  its  merits^ 
and  I dealt  with  it  and  decreed  relief  in  it  just  as  if  the 
like  case  had  arisen  between  subject  and  subject:  and  no 
exception  was  taken  to  its  being  treated  in  that  light. 
Supposing  the  Legislature  silent  as  to  whether  the 
municipality  should  remain  liable  under  the  altered 
circumstances  which  it  has  created,  (and  that  is,  in  my 
view,  putting  the  case  most  strongly  against  the  muni- 
cipality), the  point  for  the  Court  of  Chancery  to  decide 
was,  whether,  upon  the  principles  of  a court  of  equity, 
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the  municipality  should  remain  liable.  If  that  point  is 
not  open  for  decision  there  is  not,  that  I can  see,  any 
point  at  all  for  the  court  to  decide ; and  the  submission 
to  its  jurisdiction  was  a mere  idle  form. 


1865. 


Norwich 


Attoi  ney- 
Gtiueral. 


Hagarty,  J. — I think  the  municipality  has  W'holly 
failed  to  establish  the  position  so  ably  contended  for  by 
their  counsel,  that  they  in  substance  were  sureties,  and 
the  railway  company  the  principal  debtors  to  the  Crown. 

The  township  borrowed  the  money  strictly  on  the 
Loan  Fund  Act,  and  the  amount  was  debited  to  them 
by  the  Keceiver-General,  and  I do  not  see  liow  the 
Crown  had  any  debtor  or  any  claim  against  any 
person  or  corporation  for  the  moneys  mentioned  in 
their  debentures  except  the  municipality.  With  the 
aid  thus  obtained,  and  other  funds,  the  railway  company 
commenced  the  road  and  spent  all  its  available  funds, 
and  became  wholly  unable  to  complete  the  road.  This 
was  prior  to  anj^  interference  by  the  Legislature. 


All  subsequent  legislation  would  seem  as  so  many 
attempts  to  resuscitate  this  broken  down  enterprise, 
and  if  possible  save  from  total  loss  the  amounts 
already  sunk. 

It  is  to  be  noted  that  all  the  municipality  money  was 
expended  and  their  debtors,  the  original  company, 
insolvent  before  any  cause  whatever  of  complaint  on  the 
score  of  Government  dealings  with  the  company  had 
arisen. 


It  must  be  conceded  that  the  paramount  authority  of 
Parliament  could  continue  the  liability  of  the  munici- 
pality, if  it  thought  proper  so  to  do,  although  it  might 
have  materially  affected  by  its  enactments  the  security 
relied  on  by  the  township  for  its  indemnity. 


In  a well  known  case  of  the  Toronto  and  Lake  Enron 
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1865. 


Norwich 


V. 

Attorney- 

General. 


7udgmeot. 


Railway  Company '7 .CroohsJianh  (a),  the  late  President  of 
this  court,  in  speaking  of  railway  companies,  said  “ When 
the  Legislature  does  pass  an  act  for  controlling  or  regu- 
lating their  affairs,  it  becomes,  generally  speaking, a matter 
beyond  the  authority  of  any  court  of  justice  to  deny  to 
the  provisions,  whatever  [they]  maybe,  their  plain  effect, 
upon  anyidea,  however  well  founded, that  they  donotseem 
reconcilable  with  either  public  or  private  claims.  * * * 
The  changes  which  the  act  authorizes  are  indeed  so  exten- 
sive, that  it  would  scarcely  be  a greater  alteration  of  the 
original  design  if  the  railroad  stock  had  been  allowed 
upon  the  prayer  of  the  petitioners  to  he  changed  into 
canal  stock.” 

The  first  grave  reason  urged  for  discharging  the 
municipality,  is  the  effect  of  the  statute  of  1856  (6), 
which  permits  existing  stockholders  to  retire.  But  the 
preamble  of  this  act  expressly  states  that  this  munici- 
pality is  interested  in  the  railway  company,  and  contem- 
plated converting  its  bonds  into  stock,  and  declares  that 
this  may  be  done.  It  seems  clear  to  me  that  this  act 
leaves  the  debt  due  by  the  township  to  the  Government 
or  the  loan  fund  untouched. 

Then  came  the  amalgamation  agreement  between  the 
old  company  and  the  Amhersthurg  company,  postponing 
the  construction  of  the  part  of  the  road  in  which 
l^orwich  was  chiefly,  if  not  solely,  interested,  falsely,  as 
respondents  assert,  stating  that  the  municipalities  had 
agreed  to  this  course,  and  contracting  that  the  new 
company  should  assume  and  pay  to  the  Provincial 
Government  the  loans  made  by  the  municipalities  to  the 
railway,  and  the  act  passed  in  the  same  year  expressly 
confirms  the  deed  of  amalgamation  (c).  In  its  21st 
section  it  amends  a clause  in  the  original  charter  of  the 
Woodstock  and  Lake  Erie  Road  Company;  and  finally, 
by  statute  of  1859(o?),  the  preceding  acts  were  repealed 


(fl)  4 U C Q.  B.  316. 
(c)  22  Vic.,  ch.  118. 


(6)  19  Victoria,  chapter  74. 
(d)  22  Vic.,  ch.  90. 
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and  a new  company  formed  : certain  subscriptions  for  I860, 
stock  in  the  Woodstock  and  Lake  Erie  Compiiny  and  ^ 

the  Amherstbui’ff  Company  were  held  as  stock  taken  "f- 

o I Attorney* 

under  this  act ; all  the  assets  of  the  Vfoodstock  and  Oenexai. 
Lake  Erie  Company  were  transferred  to  this  new  com- 
pany, Avhich  was  to  discharge  the  liabilities  of  the  former 
company  ; and,  by  section  27,  the  new  company  should 
assume  and  pay  to  the  Provincial  Government  the 
moneys  loaned  by  Norwich  and  the  other  municipalities 
to  the  late  Woodstock  and  Lake  Erie  Railway  Company. 

Now  these  last  acts,  so  far  from  discharging  the 
municipalities  from  their  debts  to  the  loim  fund, 
expressly  recognise  their  existence,  and  direct  that  the 
company  substituted  by  the  Legislature  for  the  old 
company  should  assume  and  pay  the  debt.  We  must 
take  it  as  clear,  that  the  Legislature  was  aware  that  the 
old  company  had  agreed  to  pay  to  the  municipality  the 
same  amount  it  had  to  pay  to  the  loan  fund.  The 
municipality  held  the  old  company’s  bond  ; the  Legis- 
lature  knowing  this,  as  it  was  destroying  the  old 
company,  the  obligors  in  that  bond,  directs  that  the 
substituted  company  shall  substantially  assume  and  pay 
this  debt  to  the  Government.  Had  the  words  been 
that  the  new  company  should  give  its  bond  to  the 
municipality  to  the  same  effect  as  the  old  company’s 
bond,  the  matter  would  have  no  doubt  been  clearer, 
but  the  substance  is  the  same.  I do  not  think  that  we 
have  any  right  to  hold  that  because  the  Legislature  has 
thought  proper  to  direct  that  a company  which  might 
or  might  not,  according  to  its  financial  success,  ever  go 
into  operation,  should  assume  and  pay  that  debt  to  the 
Government,  that  therefore  the  original  debtor  was 
discharged.  One  party  assuming  the  debt  of  another, 
does  not,  I think,  ex  vi  termini,  release  the  other  from 
the  liability. 


I think  the  fallacy  of  the  municipality’s  argument 
lies  in  asking  us  to  look  upon  the  action  of  the  Legisla- 
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18f55.  live  power  as  exactly  similar  to  the  action  cf  the  Crown 
as  one  of  the  three  estates.  It  may  be  quite  true  that 

^or■^'lch  ^ ' 

Attorney-  Crowii  maj  SO  deal  with  parties  indebted  to  it  as 

General,  raiso  equities  against  enforcing  the  claim,  because  in 
such  case  the  Crown’s  dealings  with  its  debtors  may  be 
controlled  by  the  operation  of  existing  law,  at  least  when 
no  objection  is  raised  as  to  jurisdiction.  But  when  the 
paramount  authority  of  the  law  making  power  interposes 
and  does  similar  acts,  this  court  cannot  inquire  whether 
such  have  or  have  not  a prejudicial  effect  on  the  debtors, 
or  whether  the  law  of  the  land  does  or  does  not  sanction 
such  a dealing,  so  long  as  that  supreme  power  chooses 
to  treat  and  hold  the  debtor  as  still  liable.  The  only 
question  open  to  the  court  would  be,  as  it  seems  to 
me,  whether  the  Legislature  have  by  its  express 
declaration  or  by  necessary  intendment,  according  to 
the  rules  for  construing  statutes,  put  an  end  to  this 
liability.  I think  that  up  to  and  in  the  last  sta- 
tute, the  liability  is  expressly  treated  as  existing,  and 
Judgment.  -whole  question  is  narrowed  down  to  one 

point,  viz.,  by  directing  the  new  company  to  assume 
and  pay  the  municipality  debt  to  the  loan  fund,  is  the 
municipality  released  from  its  obligation  therefor? 

ft 

I think  it  is  not  so  released,  and  that  the  decree  of 
the  court  below  must  be  reversed. 

Per  Curiam, — Appeal  allowed,  and  the  bill  in  the 
court  below  dismissed  with  costs.  [Spragge,  V.  C., 
dissenting,] 
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Hall  v.  Hill. 

Sale  for  taxes — Treasurer’’ s warrant. 


1865. 


Held,  affirming  the  judgment  of  the  court  below,  that  the  provision 
of  the  statute  16  Vic.,  ch.  182,  secs.  55  and  56,  Con.  Stat.  of  Upper 
Canada,  chap.  55,  requiring  the  county  treasurer  in  the  warrant 
issued  by  him  for  the  sale  of  lands  in  arrear  for  taxes,  to  distinguish 
those  that  have  been  patented,  from  those  under  lease  or  license  of 
occupation,  is  compulsory  ; and  that  sales  effected  under  a warrant 
omitting  such  particulars  are  void. 

The  action  in  the  court  below  was,  as  stated  in  the 
special  case,  one  of  ejectment  for  the  west  half  of  lot 
No,  10,  in  the  thirteenth  concession  of  Emily. 


The  plaintiff  claimed  under  a sheriff’s  deed  for  taxes, 
dated  the  19th  of  December,  1855,  made  by  Wilson  iS. 
Conger^  then  sheriff,  to  the  plaintiff. 

The  trial  took  place  at  Peterborough,  in  April,  1863, 
before  the  Hon.  Mr.  Justice  Hagarty, 


Letters  patent  for  the  land  in  question  had  been 
issued,  dated  the  8th  of  February,  1838,  granting  the 
same  in  fee.  It  was  proved  at  the  trial  that  the  land 
in  question  Avas  in  arrears  for  taxes  for  six  years  before 
the  issue  of  the  Avarrant  to  sell,  Avhich  bore  date  the 
7th  of  August,  1854,  and  was  issued  by  the  treasurer 
of  the  county  in  which  the  land  in  question  Avas  situate 
to  the  sheriff  of  the  same  county,  commanding  him  to 
levy  upon  the  land  for  the  arrears  due  thereon,  with 
his  costs. 

The  warrant  and  advertisement  thereon  did  not 
distinguish  between  lands  granted  in  fee  and  those 
which  were  under  a lease  or  license  of  occupation,  and 
the  fee  Avhereof  remained  in  the  Crown.  The  land  in 
question  was  advertised  by  the  sheriff  and  sold  by  him 
at  public  sale,  the  plaintiff  becoming  the  purchaser 
thereof.  The  notice  of  sale  was  dated  the  9th  of 
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August,  1854,  and  first  appeared  in  the  Canada  Gazette 
on  the  19th  of  August,  1854;  it  was  also  in  the  Canada 
Gazette  of  the  11th  of  Novenaber,  1854,  which  was 
apparently  the  last  advertisement.  This  advertisement 
was  not  inserted  in  the  local  paper;  the  sale  was 
advertised  for  the  26th  of  November,  1854,  but  this  lot 
was  sold  at  an  adjourned  sale  on  the  4th  of  December; 
the  sheriff  signed  the  usual  certificate  of  sale  to  plaintiff, 
and  the  land  not  having  been  redeemed  he  executed  the 
conveyance  of  the  lot  to  the  plaintiff. 

For  the  defence,  it  was  objected  that  there  was  no 
evidence  that  the  taxes  were  in  arrear,  and  that  neither 
the  warrant  nor  advertisement  distinguished  betvr^een 
lands  patented  in  fee  or  under  lease,  or  license 
of  occupation.  The  objections  were  overruled,  but 
leave  was  reserved  to  move  on  the  first  point. 

statement.  Plaintiff  had  a verdict. 

Defendant  afterwards  obtained  a rule  nisi  to  enter  a 
nonsuit  on  the  leave  reserved,  or  for  a new  trial  on  the 
law  and  evidence,  and  for  misdirection  in  regard  to  the 
sufficiency  of  the  advertisement  of  sale. 

The  court  made  the  rule  absolute  for  a new  trial,  with 
costs  to  abide  the  event. 

From  this  judgment  the  plaintiff  appealed  for  the 
following  amongst  other  reasons. 

That  the  judgment  of  the  court  was  erroneous, 
in  holding  that  the  statute  of  the  Parliammt  of 
Canada,  16  Victoria,  chapter  182,  section  56,  is,  as 
regards  the  requirements  of  the  56th  section,  mandatory 
and  imperative. 

That  the  appellant  in  this  cause,  having  purchased  ' 
the  land  in  question  in  this  suit  at  a sale  thereof  for 
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taxes,  such  taxes  having  been  more  than  five  years  in 
arrear,  which  was  duly  proved  at  the  trial  of  the  cause, 
and  having  obtained  a deed  thereof  from  the  sheriff, 
was  entitled  to  recover  possession  of  the  land  in  such 
action,  notwithstanding  the  warrant  of  the  treasurer  for 
the  sale  of  said  land  did  not  distinguish  lands  which 
had  been  granted  in  fee  from  those  which  were  under 
lease  or  license  of  occupation. 

That  the  land  before  the  sale  thereof  had  been  duly 
advertised,  as  required  by  law. 

That  whether  or  not,  the  appellant,  as  purchaser, 
was  not  affected  by  any  irregularity  in  the  mode  of 
advertisement. 

The  respondent  submitted  that  the  judgment  of  the 
Court  of  Queen’s  Bench  was  correct,  and  should  be 
sustained.  statement. 

The  case  in  the  court'  below  is  reported  in  22  U.  C. 

Q.  B.  578,  where  the  facts  are  fully  set  forth. 

Mr.  R.  A.  Harruon  and  Mr.  J,  Boyd  for  the 
appellant. 

Mr.  S.  J.  Vankoughnet  for  respondent. 

For  the  appellant  it  was  contended  that  at  the  most 
the  warrant  of  the  treasurer  was  only  an  irregular 
proceeding;  it  could  not  be  deemed  a void  one.  There 
was  no  evidence  shewing  that  any  of  the  lands  directed 
to  be  sold  were  unpatented,  the  presumption  therefore 
would  be  that  all  those  directed  to  be  sold  were  lands 
for  which  the  patents  had  issued.  That  to  effect  a 
valid  sale  of  lands  it  Avas  essential  to  show  only  that  the 
lands  Avere  taxable  ; that  the  taxes  rated  Avere  in  arrear, 
and  that  the  sheriff  had  a Avarrant  to  sell,  and  Avhich,  if 
even  held  irregular,  Avould  not  have  the  effect  of  vitiating 
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1865.  sales  made  under  it. — Morgan  v.  Parry  (a),  Gouse  v. 
Hannon  (5),  Allan  v.  Fisher  (c),  Foe  Elmsley  v. 
McKenzie  {d),  Doe  Greenshields  v.  Garrow  (e),  Foe 
Burnham  Y,  Simmonds  (f),  The  Attorney-General  y. 
Sillem  (g),  Ferry  v.  Powell  (li\  Doe  Spafford  v. 
Brown  were,  with  other  cases,  referred  to. 


For  the  respondent  it  was  submitted  that 'the  effect 
of  the  statute  was  to  make  the  municipalities,  not  the 
individual  proprietors,  the  sufferers  by  any  informality 
in  the  proceedings  to  enforce  payment  of  the  taxes; 
here  the  loss  must  in  the  first  instance  fall  on  the 
appellant,  his  recourse  being  against  the  municipality. 
Jarvis  v.  Cayley  (j),  Harbour n v.  Boushey  were 
referred  to  and  commented  on. 

Vankoughnet,  C. — The  judgment  of  the  court 
below  should,  I think,  be  affirmed.  The  treasurer’s 
warrant  is  the  foundation  of  the  subsequent  proceedings, 
irregularities  in  which,  where  they  have  occurred  in 
acts  merely  ministerial  or  executive,  the  courts  have 
gone  a long  way  to  excuse ; but  we  cannot  throw 
aside  every  provision  of  the  statute,  and  permit  men’s 
properties  to  be  sold  after  any  fashion  which  the  officers 
charged  with  the  duties  of  enforcing  payment  of  taxes 
may  choose  to  devise.  I look  upon  the  act  of  the 
treasurer,  in  determining  what  lands  are  in  arrear  for 
taxes  and  liable  to  sale,  as  a judicial  act,  and  one 
which  must  be  performed  in  accordance  with  the  pro- 
visions of  the  statute.  His  warrant  declares  what  lands 
are  liable  to  sale,  and  this  it  must  do  in  the  way  which 
the  statute  prescribes. 


ta)  1 ^ C.  D.  334. 

(c)  13  U.  C.  C.  P.63. 

(6)  5 U.  C.  Q.  B.  237. 

{g)  10  Jur.  N.  S.  263. 

(0  3 U.  C Q.  B.  0.  S.  90. 
{k)  7 U.  C.  C.  P.  464. 


(6)  14  U.  C.  C.  P.  26. 
{(i)  9 U.  C.  Q.  B.  559. 
(/)  9 U.  C.  Q.  B.  436. 
(A)  8 U.  C.  Q.  B.  251. 
U)  11  U.  C.  Q.  B.  282. 
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Richards,  C.  J. — The  case  turns  upon  the  question  1865. 
whether  it  is  essential  to  the  validity  of  a sale  of  lands 
for  taxes,  that  the  county  treasurer  in  the  warrant  to 
be  issued  by  him  under  the  Provincial  Statute  16  Victoria, 
ch.  182,  sections  55  and  56,  in  effect  the  same  as  Con- 
solidated Statutes  of  Upper  Canada,  chapter  55,  sections 
124  and  125,  should  distinguish  the  lands  that  have  been 
patented  from  those  which  are  under  lease  or  license 
of  occupation,  and  of  which  the  fee  still  remains  in  the 
Crown.  If  this  provision  be  compulsory,  then  the  judg' 
ment  of  the  court  below  is  correct ; if  directory  only, 
then  it  is  wrong,  and  ought  to  be  reversed. 

On  the  best  consideration  I have  been  able  to  give  this 
subject,  I think  the  proceeding  required  is  compulsory. 

No  doubt  some  of  the  cases  which  are  decided  on  the 
point  as  to  what  provisions  in  statutes  are  mandatory  and 
what  are  directory,  would  seem  to  lay  down  the  rule  in 
terms  broad  enough  to  sustain  the  plaintiff’s  case.  But  Judgment, 
it  must  not  be  overlooked  that  the  courts  have  presented 
to  their  minds  the  peculiar  circumstances  of  each  case, 
and  have  applied  and  acted  on  the  well  known  rules 
of  interpretation  of  statutes,  which  would  aid  in  arriving 
at  just  conclusions.  Thus,  when  the  essential  part  of 
the  statute  was  that  a certain  thing  should  be  done,  and 
in  the  enactment  it  was  stated  it  should  be  done  on  a 
certain  day,  it  has  been  held  that  it  might  be  done 
after  that  day,  when  it  would  cause  no  injury  to  any 
one  by  its  being  done  after  the  day,  and  when  the 
statute  did  not  in  terms  prohibit  its  being  done  after 
that  day.  The  case  of  The  King  v.  The  Inhabitants 
of  Birmingham  [a) ^ so  often  referred  to  as  being  one 
of  the  strongest  cases  where  tlie  words  of  an  act  of 
parliament  apparently  shewed  that  it  was  intended  to 
be  compulsory,  and  it  was  held  to  be  directory,  arose 
under  the  Imperial  Statute  4 George  IV.,  cap.  75,  sec. 

16,  by  which  it  was  provided  ' that  the  father  of  any 
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1865.  party  under  twenty-one  years  of  age,  should  have 
authority  to  give  consent  to  the  marriage  of  such  party, 
and  such  consent  is  hereby  required  for  the  marriage 
of  such  party.”  In  giving  judgment  Lord  Tenierden 
said,  the  language  of  this  section  is  merely  to  require 
consent,  it  does  not  proceed  to  make  the  marriage  void 
without  it.  He  also  referred  to  a provision  in  the  16th 
section,  that  if  any  such  marriage  shall  be  procured  by 
a party  to  the  marriage  when  either  of  the  parties  are 
under  age,  not  that  the  marriage  shall  be  void,  but  that 
all  the  property  accruing  from  it  shall  be  forfeited,  and 
adds,  ‘‘  this  is  the  penalty  for  disobeying  the  direction  of 
the  Legislature  given  in  the  sixteenth  section.” 

But  in  relation  to  legal  enactments  on  the  subject  of 
making  marriages  void  the  clearest  words  are  required  for 
that  purpose.  IxiCatteralY  .Sweet7nan{a)^  Dr.  Lushing  ton 
said,  ‘‘  There  never  appears  to  have  been  a decision 
N-  where  words  in  a statute  relating  to  marriage,  though 

Judgment,  prohibitory  and  negative,  have  been  held  to  infer  a 
nullity,  unless  such  nullity  was  declared  in  the  act ; and 
that  viewing  the  successive  marriage  acts,  it  appears 
that  prohibitory  words,  without  a declaration  of  nullity, 
were-  not  considered  by  the  Legislature  to  create  a 
nullity,  and  that  this  is  the  Legislative  interpretation 
of  the  acts  relating  to  marriage.”  In  this  view,  the  case 
of  the  King  v.  The  Inhabitants  of  Birmingham^  will 
not  be  viewed  as  so  decided  an  authority  in  determining 
what  are  directory  provisions  in  statutes  as  it  might 
otherwise  be  considered  to  be. 

The  courts  in  this  country  have  always  held  that 
the  imposition  of  taxes  on  wild  lands,  and  the  selling 
those  lands  for  the  arrears  of  such  taxes,  with  the 
additions  and  accumulations  to  the  amount  of  taxes 
which  these  acts  require,  in  effect  works  a forfeiture 
of  the  property  of  the  owner  of  the  lands.  In  relation 
to  statutes  of  this  class  Turner,  L.  J.,  in  Hughes  v. 
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Chester  and  Holyhead  Railway  (a),  says,  “This  is  an  1805. 
act  which  interferes  with  private  rights  and  private  ' 
interests,  and  ought  therefore,  according  to  all  the 
decisions  on  the  subject, 'to  receive  a strict  construction 
so  far  as  those  rights  and  interests  are  concerned. 

This  is  so  clearly  the  doctrine  of  the  court,  that  it  is 
unnecessary  to  refer  to  cases  upon  the  point ; they  might 
be  cited  almost  without  end.” 

In  Morgan^  appellant,  and  Parry,  respondent  (6), 
most  of  the  authorities,  as  to  what  are  mandatory  and 
what  are  merely  directory  proceedings  in  acts  of 
parliament,  are  referred  to  and  discussed.  The  con- 
sideration of  the  thirteenth  part  of  the  101st  section 
of  6 & 7 Victoria,  ch.  18,  was  before  the  court;  it  provided 
that  the  overseers  of  every  parish,  &c.,  “ shall,  on  or 
before  the  first  day  of  July  in  each  year,  make  out  a 
voters’  list,  and  the  said  overseers  shall  sign  such  lists.” 

And  by  section  35  they  are  required  to  deliver  the 
lists  by  them  made  to  the  revising  barrister,  and  the 
question  was,  whether  a list  duly  made  by  the  overseers, 
and  delivered  to  the  revising  barrister,  but  not  signed, 
was  to  be  treated  as  a valid  list  or  as  a nullity.  If  the 
13th  section  was  imperative,  the  list  might  be  held 
altogether  void  if  not  signed,  but  if  it  was  only  directory, 
then,  although  the  overseers  might  have  neglected  their 
duty  and  be  liable  to  punishment,  the  list  might  be 
revised  by  the  barrister. 

The  Chief  Justice,  after  considering  what  the  object 
was  in  furnishing  the  lists,  and  the  reason  why  they 
should  be  signed,  concluded  that  the  Legislature  did 
not  intend  the  whole  proceeding  should  be  void  from 
the  omission  of  signature,  and  the  court  came  to  the 
conclusion  that  this  section  of  the  statute  was  to  be 
considered  directory  only. 


(a)  7 Law  Times,  N.  S,  203. 
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1865.  Hunt  V.  Hibbs  (a),  was  an  action  for  a penalty 
' Hau"^  aginst  an  overseer  for  not  making  out  the  Burgess  roll 
before  the  first  of  September,  which,  under  the  statutes 
in  relation  to  the  subject,  was  required  to  be  made  out 
on  or  before  that  day.  The  defendant  pleaded  that  the 
roll  was  made  out  and  delivered  by  the  5th  September. 
On  demurrer,  it  was  argued,  on  behalf  of  the  defendant, 
that  the  statute  was  only  directory,  and  that  he  was  not 
liable  for  the  penalty.  The  court  held  he  was  liable. 
Channell  B.  said,  “ it  is  urged  that  the  enactment  is 
directory  only,  but  the  very  object  of  it  is  to  fix  the 
precise  time.”  Chapman  v.  Milvain  (5),  was  an  action 
by  the  plaintiffs  on  a covenant,  made  with  them  by  name, 
contained  in  the  deed  of  co-partnership  of  a joint  stock 
banking  company,  by  the  defendant,  as  a subscriber, 
to  pay  the  different  calls.  The  defendant  pleaded 
that  the  banking  company  was  a co-partnership 
for  carrying  on  the  business  of  bankers  according  to 
7 Geo.  IV.,  ch.  46,  and  there  were  public  officers  of  the 
co-partnership  according  to  the  statute ; and  that  the 
Judgment,  money  sought  to  be  recovered  in  the  action  was  a debt 
due  to  the  co-partnership  and  relating  to  the  concerns 
of  the  same.  The  plea  was  demurred  to  on  the  ground 
that  under  section  nine  of  the  act  the  action  must  be 
brought  in  the  name  of  the  public  officer.  The  section 
was  to  the  effect,  that  all  actions  against  any  person 
who  may  be  at  any  time  indebted  to  such  co-partnership, 
and  all  proceedings  at  law  or  in  equity  to  be  commenced 
or  instituted,  for  or  on  behalf  of  such  co-partnership, 
against  any  person  or  persons,  whether  members  of  the 
corporation  or  otherwise,  for  recovering  any  debts,  or 
enforcing  any  claims  or  demands  due  such  co-partner- 
ship, or  for  any  other  matter  relating  to  the  concerns 
of  such  co-partnership,  sliall^  and  lawfully  may  be 
commenced,  or  instituted  and  prosecuted  in  the  name  of 
any  one  of  the  public  officers  nominated  as  aforesaid, 
for  the  time  being  of  such  co-partnership,  as  the  nominal 
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plaintiff  on  behalf  of  such  co-partnership.  The  section 
also  provides  that  all  actions  against  the  corporation 
shall  be  brought  against  the  public  officer,  and  in 
indictments,  &c.,  the  public  officer  may  be  alleged  to  be 
the  owner  of  any  goods,  chattels,  &c.,  of  the  corpora- 
tion, that  may  be  stolen. 

In  discussing  the  question,  Baron  Parlce  considered 
the  inconvenience  that  would  result  in  having  the  action 
brought  in  the  name  of  any  one  but  the  public  officer  of 
the  company,  both  as  to  costs  in  the  event  of  the  suit 
failing,  and  the  set-off  by  the  defendant,  if  the  corpora- 
tion was  indebted  to  him  ; and  he  came  to  the  conclusion 
that  the  inconvenience  afforded  an  additional  ground 
for  construing  the  words,  'which  were  'primd  facie 
obligatory,  in  the  usual  sense,  and  he  concluded  his 
judgment  as  follows  : “ Upon  the  whole,  we  think  the 
words  shall  and  lawfully  may,  are  obligatory,  and 
ought  so  to  be  construed  in  this  case.”  judgment. 

In  deciding  what  the  intention  of  the  Legislature  was 
in  reference  to  the  matter  before  us,  we  must  not  only 
look  to  the  statute  itself,  but  to  the  other  statutes 
that  have  been  passed  on  the  subject,  repealed  and 
unrepealed. 

The  words  of  the  55th  section  are  in  effect,  that 
whenever  any  portion  of  the  tax  on  any  land  has  been 
due  for  five  years,  the  treasurer  shall  issue  his  warrant, 
under  his  hand  and  seal,  directed  to  the  sheriff  of  the 
county,  commanding  him  to  levy  upon  the  said  lands 
for  the  amount  of  arrears  due  thereon,  with  costs;  and 
the  56th  section,  as  before  mentioned,  enacts,  that  the 
treasurer  in  the  warrant  shall  distinguish  such  lands  as 
have  been  patented  from  those  which  are  under  lease  or 
license  of  occupation.  The  sheriff  has  no  means  of 
knowing  if  a lot  put  up  for  sale  has  been  patented  or 
not,  and  can  give  no  information  to  intending  pur- 
chasers if  it  is  not  given  in  the  warrant.  The  conse- 
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quence  may  be  that  the  whole  of  a patented  lot  may 
be  sold  to  pay  a small  amount  of  taxes,  because  the 
purchaser  may  be  under  the  impression  that  it  is  merely 
under  lease  or  license  of  occupation,  and  that  the  fee 
is  in  the  Crown,  and  that  he  can  only  acquire  by  the 
purchase  the  same  rights  as  the  original  locatee  or 
purchaser  had.  Or,  supposing  the  sheriff  proceeds 
to  sell  a lot  under  the  section,  and  sells  it  as  a patented 
lot,  what  remedy  has  the  purchaser  if  it  should  turn  out 
to  be  but  a leased  lot,  or  one  held  under  a license  of 
occupation,  ‘and  if  he  could  get  no  redress,  and  I do  not 
at  present  see  how  he  could,  would  that  not  induce  him 
to  look  on  every  lot  sold  as  one  that  the  fee  was  in  the 
Crown,  and  so  work  injustice  to  the  owners  by  sacri- 
ficing the  property  because  the  treasurer  had  failed  to 
do  that  which  the  law  said  he  should  do. 

The  22nd  section,  6 Geo.  IV.,  ch.  7,  declared  that 
no  omision  of  any  direction  contained  in  the  act 
“ ’ relative  to  notices  or  forms  of  proceeding  previous  to 

any  sale  made  under  that  act,  should  extend  to  render 
such  sale  invalid,  but  the  person  guilty  of  any  such 
omission  or  neglect  should  be  liable  to  punishment 
therefor,  and  should  answer  to  the  party  for  any 
damages  occasioned  thereby  in  any  legal  proceeding 
that  might  be  properly  instituted  for  that  purpose. 

■ This  provision  to  cover  omissions  or  irregularities,  and 
to  give  a right  of  action  to  any  one  who  suffered 
damages  from  the  neglect  or  misconduct  of  the  officer, 
was  dropped  in  the  act  of  1850,  and  has  not  been  intro- 
duced into  any  of  the  statutes  on  this  subject  passed 
since.  An  inference  may  be  drawn  from  this  omission 
that  the  Legislature  did  not  intend  to  cure  irregularities, 
particularly  those  of  a character  that  might  seriously 
affect  the  interest  of  the  owner  of  the  property.  The  sta- 
tute of  1853  made  no  further  provision  on  this  subjectthan 
is  contained  in  the  act  of  1850,  and  I am  not  aware 
that  there  is  any  legislation  on  that  particular  point 
subsequent  to  the  act  of  1853,  until  the  passing  of  the 
Provincial  Statute  22  Victoria,  ch.  19. 
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By  the  fourth  section  of  that  act  it  is  provided,  ‘‘  that  the  1865. 
treasurer  and  sheriff  of  every  county  shall  not  be 
required  to  inquire,  before  sale  of  land  for  taxes,  jJjj 

whether  there  is  any  distress  upon  the  land  ; nor  shall 
they  be  hound  to  inquire  into  or  form  any  opinion  of 
the  value  of  the  land  ; and  if  any  taxes  in  respect  to 
any  lands  sold  by  the  sheriff  after  the  passing  of  the 
act  shall  have  been  in  arrears  for  five  years,  as  in  the 
first  section  of  that  act  mentioned,  preceding  the  first 
day  of  January,  in  the  year  in  which  the  sheriff  shall 
sell  the  said  land,  and  the  same  shall  not  be  redeemed 
in  one  year  after  the  said  sale,  such  sale,  and  the 
sheriff’s  deed  to  the  purchaser  of  any  such  lands, 
(provided  the  said  sale  shall  be  openly  and  fairly 
conducted,)  shall  be  final  and  binding  upon  the  former 
owners  of  the  said  lands,  and  upon  all  persons  claiming 
by,  through,  or  under  them.” 

The  intention  of  this  section  would  seem  to  be  as  to  judgment 
all  future  sales,  when  any  of  the  taxes  were  in  arrear 
for  five  years,  with  a sale  fairly  and  openly  conducted, 
if  the  land  is  not  redeemed  within  the  year,  and  is 
conveyed  to  the  purchaser,  that  the  purchaser  shall 
then  hold  the  land,  though  there  may  be  irregularities  ; 
the  law  under  this  amendment,  making  the  arrears  of 
taxes  for  five  years,  and  a fair  sale  by  the  sheriff,  the 
essential  requisites  to  a good  sale. 

Looking  then  at  the  course  of  legislation  on  the 
subject,  the  injustice  that  might  arise  from  the  omission 
of  the  requirements  of  the  statute  as  to  distinguishing 
the  land  patented  from  that  held  under  lease,  &c.,  and 
the  absence  of  any  provision  indemnifying  those  who 
may  suffer  from  that  omission,  I think  the  conclusion 
arrived  at  in  the  court  below,  was  the  correct  one  under 
the  statute  of  16  Victoria,  ch.  182,  under  which  the 
lands  claimed  by  the  plaintiff  were  sold.  The  appeal 
must  therefore  be  dismissed  with  costs. 

Per  Curiam — Appeal  dismissed  with  costs. 
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Reid  v.  Whitehead. 


Registration. 

Held,  reversing  the  judgment  of  the  court  below,  that  when  the  me- 
morial follows  the  description,  which  in  the  deed  itself  is  sufficient, 
registration  thereof  is  effectual. 


The  decree  appealed  against  is  reported  in  the  10th 
volume  of  GranVs  Chancery  Reports,  page  446,  where 
the  facts  out  of  which  the  suit  arose  sufficiently  appear. 

From  that  decree  the  defendants,  The  Canada  Life 
Assurance  Company^  appealed  ; assigning  as  grounds : 
That  the  evidence  taken  in  the  cause  sufficiently  estab- 
lished actual  notice  to  the  respondent  of  the  mortgage 
made  by  Pomeroy^  of  which  the  appellants  are  the 
assignees  ; that  the  assignment  of  the  appellant’s  mort- 
gage, and  the  memorial  thereof,  and  affidavit  of 
execution,  sufficiently  comply  with  the  requirements  of 
the  Registry  Laws  of  Upper  Canada,  and  the  registra- 
tion thereof,  is,  in  every  respect,  sufficient,  and  constitutes 
notice  of  the  instrument,  and  its  contents,  to  all  persons 
claiming  any  interest  in  the  lands  embraced  in  the 
mortgage  subsequent  to  its  registry,  the  same  having 
been  so  registered  prior  to  the  making  or  registration  of 
the  plaintiff ’s  mortgage;  that  the  due  registration  of 
the  said  assignment,  the  mortgagor  being  a party  thereto, 
is  a sufficient  registration  of  the  appellant’s  mortgage, 
or  is  itself  a sufficiently  registered  mortgage  of  the  lands 
therein  comprised,  within  the  spirit  and  meaning  of  the 
Registry  Laws  of  Upper  Canada,  and  that  the  memorial 
of  the  assignment  complies  with  the  requirements  of  the 
Registry  Acts,  as  respects  the  descriptions  of  the  lands, 
and  conforms  thereto  in  every  particular,  inasmuch  as 
it  mentions  the  lands  contained  in  the  instrument  of 
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whicli  it  is  a memorial,  and  the  city  where  the  same  are  18G5. 
situate,  in  the  manner  in  which  the  same  are  described 

’ ^ ^ Eeid 

in  said  iustrument,  or  to  the  same  effect,  which  is  all 
that  the  Registry  Acts  require  ; that  the  description 
contained  in  the  said  instrument  is  sufficiently  certain  to 
pass  the  property,  and  the  said  instrument,  being  good 
as  a conveyance,  the  requirements  of  the  act  are  suffi- 
ciently complied  with  by  importing  into  the  memorial 
the  description,  in  the  same  words  as  it  is  contained  in 
the  deed ; and  there  is  no  obligation  imposed  by  the 
acts  to  define  upon  the  registry  books  the  particular 
portion  of  a lot  intended  to  be  conveyed — such  descrip- 
tion, being,  by  reference  to  a plan  or  survey,  or  other- 
wise, sufficiently  certain  to  pass  the  property — and  the 
registry  in  this  case  was  a sufficient  registry  within  the 
acts. 


In  support  of  the  decree  appealed  against  the  plaintiff  g^j^tement 
assigned  as  reasons  : that  it  did  not  appear  that  the 
plaintiff  had  actual,  or  any,  notice  of  the  mortgage  to 
Bray  when  he  took  his  own  ; that  the  mortgage  to  Bray 
was  not  registered,  if  at  all,  until  after  the  registration 
of  the  mortgage  of  plaintiff,  and  became  and  was 
fraudulent  and  void  as  against  it ; that  the  mortgage 
to  Bray  being  so  fraudulent  and  void,  the  assignment 
thereof  to  the  appellants  was  inoperative  and  void  as 
against  the  plaintiff ; that  the  registration  of  the  assign- 
ment, if  there  were  a valid  registration  thereof,  could 
not,  nor  did  the  same  revive  or  validate  the  said 
mortgage,  or  affect  the  plaintiff  with  notice  of  the  same  ; 
that  there  was  not  any  registration  of  such  assignment 
within  the  statutes  in  that  behalf ; that  the  pretended 
registration  of  the  assignment  was  defective  and  void, 
for  the  reasons,  and  in  the  particulars,  stated  in  the  bill, 
and  in  the  judgments  in  Chancery,  and  particularly 
because  the  description  of  the  lands  in  the  pretended 
memorial  thereof  is  not  sufficient,  nor  is  the  said 
description  the  same,  or  to  tho  same  effect,  as  that 
75  VOL.  II. 
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comprised  in  the  said  assignment ; and  he  submitted  that 
should  the  decree  be  varied,  as  prayed,  yet  the  appel- 
lants were  not  entitled  to  be  paid,  in  respect  of  the  said 
mortgage,  more  than  the  amount  by  them  paid  on  the 
assignment  thereof,  for  the  reasons  in  the  bill  in  that 
behalf  stated. 


Mr.  Strong^  Q,  C.,  and  Mr.  Burton^  Q.  C..  for  the 
appeal. 


Mr.  Blahe^  Q.  C.,  and  Mr.  Wells^  contra. 


Gardiner  v.  Blesinton  (a),  Dillon  v.  Costello  (5), 
Gubbine  v.  Gubbins  (c).  Hunter  v.  Kennedy  (c?),  Honey- 
comb  V.  Waldron  (e),  Llewellyn  v.  Earl  Jersey  ( / ), 
The  Queen  v.  The  Registrars  of  Middlesex  (g),  Sugden 
Judgment,  on  Vendors  and  Purchasers  (A),  were,  with  other  authori- 
ties, referred  to. 


Counsel  for  the  apellants  conceded  that  the  only  sum 
they  could  claim  was  the  amount  paid  by  the  company 
for  the  mortgage. 


VANKOuaHNET,  C. — A reconsideration  of  this  case 
has  led  me  to  the  conclusion  that  the  decree  in  the  court 
below  was  wrong.  Three  questions  did  not  sufficiently 
engage  attention  there.  The  first  is,  whether  or  not  the 
assignment  of  the  mortgage  was  in  itself  a conveyance 
capable  of  passing  the  interest  which  the  mortgagee 


(a)  1 Ir.  Ch.  N.  S.  79. 
(c)  1 Dru.  & Wal.  160. 
{d)  1 Ir.  Ch.  148. 

(/)  11  M.  & W.  183. 
\h)  11  Ed.,  p.  973. 


(6)  Referred  to  in  Jones  Ex. 

[R.  410. 

(e)  2 Str.  1064. 

{g)  15  Q.  B.  976. 
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took,  under  the  mortgage,  in  the  land  covered  by  it.  186.5. 

I cannot  say  it  was  not.  A reference  in  one  deed  to  a 
description  of  land  appearing  in  some  other  deed  or 
paper,  may  be  rendered  sufficiently  certain  on  the 
production  of  the  latter.  If  this  cannot  be  produced, 
the  grantee  may  be  unable  to  make  out  his  title ; hut 
this  is  a risk  more  or  less  common  to  all  documents. 

A party  desiring  to  deal  with  any  portion  of  the  land 
which  may  he  affected  by  a description  so  given,  must, 

I suppose,  satisfy  himself  by  inquiring  what  that  descrip- 
tion does  cover,  or  he  will  run  the  risk  of  it ; as,  on  the 
other  hand,  the  owner  of  the  land  may  find  difficulty  in 
disposing  of  his  property  when  the  description  which  he 
gives  in  a deed  relating  to  a portion  of  it  is  not  patent 
or  easily  ascertained.  The  second  question  is,  whether 
the  deed  being  operative,  a registration  of  it  by  a 
memorial  following  the  language  of  the  deed  is  sufficient. 

I think  we  must  say  that  it  is.  The  third  question  is, 
whether  this  being  so,  the  mortgage,  which  has  been  judgment, 
assigned,  is  by  virtue  of  the  registration  of  the  assign- 
ment itself  on  registry.  If  the  mortgagor  himself  had 
not  been  a party  to  the  deed  of  assignment  I should 
have  said  no. — Honeycomh  v.  Waldron  {a).  But,  on 
looking  at  this  deed  of  assignment,  we  find  that  the 
mortgagor  is  a party  to  it ; that  it  recites  the  execution 
by  him  of  the  mortgage,  and  contains  words  of  grant 
which,  in  a court  of  equity  at  all  events,  would  be 
sufficient  to  charge  the  estate.  As  party  of  the  third 
part  to  this  deed, he  '^‘releases  and  confirms  the  land,”  &c., 
to  the  party  of  the  second  part.  It  is  objected  that  he 
did  not  execute  the  memorial.  This  is  of  no  conse-  * 

quence  ; for  the  grantee  named  in  the  mortgage  or 
deed  of  assignment  might  have  executed  the  memorial, 
and  thus  effected  registration.  Here,  the  assignor  of  the 
mortgage,  one  of  the  granting  parties,  makes  the  memo- 
rial which  recites  the  execution  of  the  deed  by  the 
original  mortgagor. 


(a)  2 Str.,  1064. 
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Reid 


V. 

Whitehead. 


We  think,  therefore,  that  the  decree  of  the  court 
below  must  be  so  far  reversed  as  to  give  the  mortgage 
assigned  to  the  Canada  Life  Assurance  Corri'pany 
precedence  over  the  plaintiff’s  mortgage. 


Hagarty,  J. — Although  a party  is  not  bound  to  go 
beyond  the  four  corners  of  the  deed,  for  the  purpose  of 
Judgment.  pj.gparing  a memorial  for  the  registration  of  such  con- 
veyance, his  Lordship  still  thought  he  might  do  so,  in 
order  to  give  a more  definite  description  of  the  property, 
as  in  practice  was  frequently  done. 


AN  INDEX 


TO  THE 

MA.TTEHS. 


ABSOLUTE  DEED, 
(mortgage  created  by.) 
See Mortgage,”  &c.,  4,  5. 


ADMISSIONS. 
(against  interest  of  party.) 
See  “ Evidence.” 


AGREEMENT. 

(to  accept  wor^  after  inspection.) 

, Two  incorporated  trading  companies  agreed  by  writing  un- 
der their  corporate  seals,  that  certain  works  which  were  to  be 
constructed  by  one  for  the  other,  should,  on  completion,  be^in- 
specled  by  engineers  to  be  chosen  by  the  companies  respect- 
ively, and  if  reported  as  completed,  the  works  were  to  be  ac- 
cepted by  the  party  for  whom  they  were  done,  who  from 
thenceforth  should  be  debarred  from  denying  or  contesting  the 
due  and  proper  execution  and  acceptance  of  the  works.  After 
the  works  were  alleged  to  have  been  completed,  the  parties 
who  performed  the  same  notified  the  others  thereof,  calling 
upon  them  to  appoint  an  engineer,  which  was  not  done,  and 
subsequently  a portion  of  the  works  having  been  destroyed,  a 
bill  was  filed  to  compel  the  parties  so  neglecting  to  accept  the 
works.  The  court  below  {VanKoiigltDet,  C.,  duhltaiita),  consid- 
ering that  the  delay  which  had  occurred  in  naming  an  engi- 
neer,^ according  to  the  terms  of  the  agreement,  ought  not  to 
preclude  the  parties  from  obtaining  an  inspection  of  the  works, 
made  a decree  in  favour  of  tb.e  plaintiffs,  but  under  the  cir- 
cumstances directed  a reference  to  the  master  for  the  purpose 
of  inquiring  and  reporting  as  to  the  due  performance  of  the 
76  VOL.  II. 
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works.  On  appeal,  this  decree  was  reversed,  and  the  bill  in 
the  court  below  ordered  to  be  dismissed  with  costs,  (Esten,  V. 
C.,  dissenting.) 

The  Desjardins  Canal  Company  v.  The  Great  Western 
Railway  Company,  330. 

(to  devise.) 

See  “ Specific  Performance,”  2. 

APPEALABLE  ORDER. 

See  ‘‘  Practice,”  1. 

APPEAL. 

(by  several  defendants  where  one  not  entitled. 

See  “ Practice,”  5. 

(style  of  cause  in.) 

See  page  480,  note. 


ARREST. 

(order  for  by  judge.)' 
See  “ Practice,”  4. 


ASSIGNMENT. 

(for  benefit  of  creditors.) 

1.  Where  a debtor  had,  before  the  passing  of  the  statute  22 
Vic.,  ch.  96,  assigned  and  surrendered  his  estate  and  effects  to 
trustees  for  the  satisfaction  of  his  debts  without  reserve,  held, 
affirming  the  judgment  of  the  Court  of  Common  Pleas,  that  he 
might,  under  the  then  state  of  the  law,  stipula-te  for  the  pay- 
ment of  some  of  his  creditors  in  full,  and  a ratable  distribution 
as  to  the  rest ; and  also,  for  a release  to  himself  from  all  further 
liability.  ^Esten  and  Spragge,  V.  CC.,  dissenting]  Held 
also,  that  such  release  may  still  be  insisted  upon  without  any 
reference  to  the  amount  of  the  dividend  to  be  paid  by  his 
estate. 

Bank  of  Toronto  v.  Eccles,  53. 

2.  A testator  by  his  will  gave  all  his  estate,  r?al  and  per- 
sonal, to  his  executors  in  trust,  empowering  them  at  the  same 
time  to  continue  the  business  which  he  had  carried  on  in  his 
lifetime,  which  they  accordingly  did  for  several  years,  and  in 
the  course  of  so  carrying  on  the  business  had  acquired  a large 
amount  of  property,  and  subsequently  assigned  the  same,  as 
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wt‘11  that  portion  remaining  on  hand  left  by  the  testator 
(about  one-ninth)  as  that  acquired  since  his  death,  to  certain 
trustees  for  the  benefit  of  all  creditors  of  the  estate,  and  each 
executor  severally  assigned  for  the  benefit  of  individual  credi- 
tors ; the  persons  named  as  trustees  took  and  continued  in  the 
possession  of  the  chattels  assigned  under  the  several  convey- 
ances. The  trusts  declared  were  for  the  benefit  purf  ;:)a.s.sz^  of 
creditors  coming  in,  and  who  were  not  bound  to  release  their 
claims.  A judgment  having  been  reco/ered  against  the  exe- 
cutors individually,  upon  a note  made  by  them  as  executors, 
the  judgment  creditors  claimed  a right  to  seize  tlie  goods  in 
the  hands  of  the  trustees,  notwithstanding  the  assignments 
thereof.  In  an  interpleader  suit  brought  to  try  the  question, 
the  court  below  determined  that  the  assignments  were  suffi- 
cient to  pass,  and  did  pass  the  property  to  the  trustees,  who 
were  therefore  entitled  as  plaintiffs  in  such  interpleader  suit  to 
a verdict;  and  that  the  judgment  creditors  were  entitled,  if 
their  judgment  and  execution  were  against  the  executors,  to 
claim  as  creditors  upon  the  estate  assigned  b}''  them  as  such, 
and  if  necessary,  on  the  separate  estate  of  each,  the  joint  es- 
tate being  exhausted.  < )n  appeal  to  this  court  the  judgment 
of  the  court  below  was  affirmed,  and  the  appeal  dismissed  with 
costs. 

Kerr  v.  Haldan,  382. 


ATTORNEY  AND  CLIENT. 

An  attorney  in  the  prosecution  of  suits  to  recover  an  estate 
for  the  heir  at-law,  who  is  supposed  to  be  A.,  buys  in  a para- 
mount title  for  the  heir-at-law,  and  subsequently  conveys  the 
estate  to  A.,  the  supposed  heir,  who  sells  and  conveys  to  divers 
purchasers.  On  a bill  filed  by  B.,  the  real  heir,  against  the 
attorney  and  A , and  the  purchasers  from  them,  the  court — in 
this  respect  affirming  the  decree  below,  as  reported  in  6 Grant, 
p.  800 — adjudged  them  to  be  trustees  for  B.,  although  it  ap- 
peared that  the  ancestor  had  long  before  his  death  conveyed 
away  all  his  interest  in  the  lands  for  value — J.  B.  Robin- 
son, Bart.,  C.  J.,  dissenting,] — but  some  of  such  purchasers 
havng  had  a prior  or  better  equity  than  the  plaintiff,  the  court 
— varying  the  decree  of  the  court  below  in  this  respect — 
directed  that  they  should  not  be  disturbed  although  th^y  got  in 
the  legal  estate  with  constructive  notice  of  the  opposing  claim  ; 
[Esten,  V.  C.,  dissenting,]  and  also  varied  the  decree  as  to  the 
other  purchasers,  by  directing  that  under  the  circumstances 
the  account  of  rents  and  profits  against  them  should  bo  limited 
to  commence  from  the  filing  of  the  bill,  and  that  they  should 
be  allowed  the  fair  value  of  all  substantial  repairs  and  penna' 
nent  improvements  made  by  them  prior  to  that  date. — 

V.  C.,  dabitantc.~\ 

Henderson  v.  Graves, 
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BILL  OF  E,;^CHANGE. 
(joint  action  on.) 

See  “ Joint  Action,” 

BIRTH  OF  CHILD. 
See  ‘‘  Seduction.” 


BOUNDARY. 

(question  of.) 

Held,  'per  Curimn. — Affirming  the  judgment  of  the  court  be- 
low, that  in  an  action  of  ejectment  the  question  of  boundary 
may  be  tried  to  ascertain  whether  the  land  in  question  formed 
part  of  the  lot  claimed  by  the  plaintiff.  \_Drap>er  C.  J.,  and 
Morrison  J.,  dissenting.] 

Sexton  V.  Paxton,  219. 


CHANCERY  ACT— 11th  clause  of. 
(application  of.) 

See  “ Mortgage,”  &c.,  4.  . 


CHATTEL  MORTGAGE. 
See  “ Mortgage,”  &c.,  3. 


CHILD— Birth  of. 
See  “ Seduction.” 


« 


COLLATERAL  SECURITY. 
See  Defence  at  Law,”  2. 


CONDITIONAL  DEVISE. 
See  “Will.” 


CONSTRUCTIVE  NOTICE. 

The  doctrine  of  constructive  notice,  and  the  defence  of  pur- 
chase for  value,  as  applicable  to  this  country,  commented  on. 

Smith  V.  Graves,  9. 
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CONVEYANCE. 

(absolute  in  form,  mortgage  created  by.) 
See  “ Mortgage,”  &c.,  4,  5. 


CORPORATIONS. 

In  an  action  for  money  lent,  brought  by  the  Commercial 
Bank  of  Canada  against  the  Great  Western  Railway  Company 
of  Canada,  it  appeared  that  the  amount  set  forth  in  the  par- 
ticulars, being  the  sum  of  $942,672  03,  was  advanced  by  the 
bank  on  the  credit  of  the  Great  Western  Railway  Company, 
and  expended  by  Messrs.  Brydges  and  Reynolds,  the  managing 
and  financial  directors  respectively  of  the  Great  Western 
Railway  Company,  on  the  completion  and  equipment  of  the 
Detroit  and  Milwaukee  Railway,  which  came  under  the 
control  of  the  directors  of  the  Great  Western  Railway 
Company. 

At  a general  meeting  of  the  proprietors  of  the  Great  Western 
Railway  (Company  held  in  London  on  the  1st  of  October,  1857, 
and  in  Canada  on  the  2nd  of  November  following,  it  was 
resolved  to  advance  c£l50,000  sterling  to  the  Detroit  and 
Milwaukee  Company,  the  expenditure  being  under  the  control 
of  the  Great  Western  Company ; and  at  another  general 
meeting  of  the  proprietors  of  the  Great  Western  Company 
held  in  London  on  the  7th  of  October,  and  in  Canada  on  the 
2nd  of  November,  1858,  it  was  resolved  to  advance  the  further 
sum  of  £100,000  sterling  to  the  Detroit  and  Milwaukee  Com- 
pany, such  advance  also  “ to  he  expended  hy  and  under  the  control 
of  the  Great  Western  Directors.^'  On  the  16th  of  August,  1858, 
the  statute  22  Victoria,  chapter  116,  was  passed,  and  by 
section  11,  the  Great  Western  Company  was  authorized  ‘Go 
use  its  funds  hy  way  of  loan  or  otherwise,  in  providing  proper 
connections  and  in  promoting  its  traffic  with  railways  in  the  United 
States  of  America  such  expenditure,  it  was  provided,  should 
be  authorized  by  a two-thirds  vote  of  the  shareholders  at  a 
general  meeting  ; and  by  that  section  it  was  further  enacted 

that  theloan  of  ,^750,000  already  made  hy  the  said  Company 
to  the  Detroit  and  Milwaukee  Railway  Company  is  hereby  declared 
to  he  lawfulR  It  appeared  that  Messrs.  Brydges  and  Reynolds 
stipulated  with  the  bank  to  discharge  all  advances  made  by  it 
from  time  to  time  on  the  account  in  question,  by  sterlino-  bills 
of  exchange  on  the  Great  Western  Railway  Company,  London, 
or  from  the  traffic  receipts  of  the  Detroit  and  Milwauhee 
Railway  under  their  control,  and  credits  appeared  jii  the 
particulars  for  £88,620  16s.  7d.  of  sterling  exchange  (equal  to 
about  $515,000)  drawn  under  this  stipulation.  At  the  trial  a 
nonsuit  was  moved  for  upon  the  grounds,  amongst  others  tliat 
these  dealings  were  ultra  vires  of  the  Great  Western  Com- 
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pany  ; that  Brijdges  and  Reynolds  had  no  authority  to  bind  the 
company ; and  that  there  was  no  corporate  seal  to  make 
defendants  liable.  Leave  was  reserved  to  move  the  court  in 
Banc  thereon,  and  after  evidence  for  the  defence,  the  learned 
judge  (^Burns,  J ) left  the  following  questions  to  the  jury  : 

Firstly — To  which  company  was  the  credit  given  by  the 
bank,  to  the  Great  Western  or  to  the  Detroit  and  Milwaukee? 
or  was  the  credit  given  upon  the  responsibility  of  Messrs. 
Brydges  and  Reynolds,  irrespective  of  either  company? 

Secondly — Had  Messrs.  Brydges  and  Reynolds  authority  from 
the  Great  Western  Kailway  Company  to  make  financial 
arrangements  for  the  Detroit  and  Milwaukee  Company  on 
account  of  the  Great  Western  Railway  Company  to  the  extent 
of  £250,000  sterling,  agreed  to  be  loaned  by  the  Great  Wes- 
tern Company  to  the  Detroit  and  Milwaukee  Company?  And 
was  the  account  of  the  Commercial  Bank  opened  and  conduc- 
ted by  them  in  pursuance  of  such  authority? 

Thirdly — Had  the  Commercial  Bank  notice  [at  any  time, 
while  the  account  was  going  on,  that  Messrs.  Brydges  and 
Reynolds  had  exceeded  their  authority,  or  that  more  than  the 
two  loans,  amounting  to  £250,000,  had  been  expended? 

Fourthly — Suppose  the  original  credit  was  given  by  the 
bank  to  the  Great  Western  Railway  Company  on  the  opening 
of  the  account,  was  there  any  understood  limitation  between 
the  parties  as  to  the  question  of  liablity  at  the  time  the  letter 
of  the  16ih  of  December,  1858,  was  given,  either  to  the  extent 
of  the  second  loan  of  £100,000  sterling  or  otherwise?  or  was 
the  account  continued  on  after  that  period  in  the  same  manner 
as  before  by  the  parties  ? 

Fifthly  and  lastly — Did  the  Great  Western  Company,  by  its 
dealings  with  the  Detroit  and  Milwaukee  Company,  reap  the 
benefit  of  the  expenditure  made  by  the  Commercial  Bank 
on  the  Detroit  and  Milwaukee  account? 

The  jury  returned  the  following  answers  to  the  questions 
submitted  ; 

First — To  the  Great  Western. 

Second — They  had  the  authority ; and  the  account  was 
opened  and  conducted  by  them  in  pursuance  of  that  authority  ? 

Third — The  bank  had  no  notice  that  Messrs.  Brydges  and 
Reynolds  exceeded  their  authority. 

Fourth — There  was  no  limitation,  and  the  account  was 
continued  in  the  same  n)anner  as  before  the  letter  of  the  16th 
December,  1858,  was  given. 

Fifth— Hhey  did. 

A verdict  was  accordingly  entered  for  the  Bank,  the  amount 
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to  be  ascertained  by  a referee  to  be  agreed  on  between  the 
parties,  who  by  an  indorsement  on  the  record  was  to  have 
power  to  report  upon  the  different  classes  of  the  account,  and 
to  submit  a statement  for  the  opinion  of  the  court.  A rule 
nisi  was  obtained  by  the  Great  Western  Company  in  the 
'Court  of  Queen’s  Bench  to  enter  a nonsuit,  and  also  to  set 
aside  the  verdict  for  misdirection  and  for  non-direction  ; and 
for  the  reception  of  improper  evidence  as  specially  set  forth  in 
the  rule.  The  Court  of  Queen’s  Bench  discharged  that  rule, 
and  on  leave  given  an  appeal  was  brought  from  that  decision. 
Held,  on  appeal,  that  the  nonsuit  was  properly  refused  ; and 
that  the  Bank  was  entitled  to  recover  to  the  extent  of  so  much 
of  the  two  loans  of  :G150,000  and  £100,000  sterling  respec- 
tively, as  had  not  been  drawn  for  ; {YanKov.ghnet,Q.^dul)itante 
as  to  latter  loan  ;)  that  the  Court  of  Queen’s  Bench  should  have 
so  declared  the  liability  of  the  Great  Western  Company  to  the 
Bank,  and  that  not  having  done  this  there  should  be  a new  trial 
unless  the  parties  settled  upon  this  footing  or  ascertained  the 
amount  by  a reference  : {^McLean,  President,  dissenting  ;)  the 
court  being  reminded  that  the  parties  at  the  trial  had  agreed  to 
a reference  of  the  amount,  on  consultation,  ultimately  ruled 
that  if  a new  trial  was  desired  by  the  Bank  it  should  be 
without  costs;  if  by  the  company  then  with  costs:  but  if 
both  parties  consented,  the  case  should  be  remitted  to  the 
arbitrator  to  ascertain  the  amount  due  in  accordance  with  this 
opinion  of  the  court.  If  not  agreed  to  by  the  1st  of  April 
following,  then  a new  trial  was*  ordered  with  costs,  to  be  paid 
by  the  appellants,  the  Great  Western  Company. 

On  the  trid  of  the  action  it  was  shewn  that  Messrs.  Brydges 
and  Reynolds^  as  such  managing  and  financial  directors,  had 
written  to  the  bank  asking  for  a credit  of  $100,000  on  their 
D.  & M.  account,  which,  on  the  1st  April,  1858,  w'as  brought 
before  and  considered  by  the  directors  of  the  bank  at  a meeting 
of  the  Board  held  on  that  day,  and  on  the  same  day  their 
Cashier  wrote  accepting  the  proposal  of  Messrs.  Brydges  and 
Reynolds.  Held,  (affirming  the  judgment  of  the  court  below,) 
that  the  minutes  of  the  board  were  properly  admissible  in 
evidence  as  part  of  the  res  gestse.  It  was  also  shewn  that  the 
agent  of  the  bank  at  Hamilton  had  sent  to  the  head  office  a 
statement  shewing  how  the  account  at  his  office  with  the 
Great  Western  Company  was  kept.  Held,  (also  affirming  the 
judgment  of  the  court  below,)  that  such  statement  was  admis- 
sible as  evidence  in  the  cause. 

The  Great  Western  Railway  Company,  v.  The  Commercial 
Bank  of  Canada,  287. 

[Affirmed  on  appeal  to  the  Privy  Council.] 
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DESCKIPTION  OP  LAND. 


COSTS. 

Where  the  Court  of  Gliieen’s  Bench  and  Common  Pleas  had 
given  opposing  judgments  on  the  same  question,  this  court,  on 
affirming  one  of  those  judgments,  dismissed  the  appeal  without 
costs, 

Sexton  V.  Paxton,  219. 

See  also  “Practice,”  1. 


CROWN. 

(deputy  clerk  of.) 

Certificate  signed  by  him  for  registry  of  judgment. 
See  “ Registry  of  judgment.” 


DECREE. 

(form  of,  setting  aside  deed  for  fraud.) 

See  “ Fraudulent  Conveyance,”  1. 

DEFENCE  AT  LAW. 

1.  A defendant  at  law  pleading  a plea  of  payment,  and 
either  failing  or  neglecting  to  establish  the  plea,  cannot  after- 
wards set  up  the  same  facts  as  a'defence  to  a bill  in  equity  to 
enforce  payment  of  the  judgment  at  law. 

Carpenter  v.  The  Commercial  Bank,  121. 

2.  An  action  at  law  having  been  brought  upon  a promissory 
note,  and  the  defendant  having  pleaded  that  it  had  been  given 
as  collateral  security  for  another  debt,  which  had  been  paid, 
but  adduced  no  evidence  to  establish  this  fact,  was  held  pre- 
cluded, in  a suit  afterwards  instituted  in  the  Court  of  Chancery 
to  enforce  the  charge  of  the  judgment  against  lands,  from 
shewing  any  payment  prior  to  the  time  of  plea  pleaded. 
\_Esten,Y.  O.y  clissentiente.^  lb. 


DESCRIPTION  OF  LAND. 

In  the  year  1804,  a patent  from  the  Crown  issued  in  the 
name  of  James  McGarvin^  for  lot  number  twenty,  in  the  first 
concession  of  the  township  of  Chatham,  containing  200  acres, 
more  or  less,  and  which  was  described  as  “ commencing  in 
front  on  the  river  Thames,  at  the  north-east  angle  of  the  said 
lot,  then  north  forty-five  degrees  west  fifty-eight  chains,  more 
or  less,  to  vJthinone  chain  of  ihelands  granted  io  Hugh  Holmes^' 
&c.  In  1809,  a survey  of  the  lands  was  made,  the  plan  of 
which  shewed  a road  between  the  first  and  second  concessions 
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fifty-eight  chains  from  the  river,  which  had  never  been  opened 
however,  and  the  lands  remained  in  the  same  position  as  in  the 
year  1792,  when  a description  had  been  issued  for  this  lot  in 
the  name  of  one  Watson  as  running  north  sixty-seven  and  a 
half  chains,  more  or  less,  to  a post,  containing  200  acres  more 
or  less,  but  no  patent  had  ever  been  completed  on  such  descrip- 
tion. interest  in  this  land  was  subsequently  sold 

by  the  sheriff  in  1811  under  execution,  and  the  conveyance 
was  of  lot  number  twenty,  in  the  first  concession,  containing 
200  acres,  more  or  less  ; not  expressing  any  metes  or  bounds. 
The  deed  to  the  plaintiff  was  made  in  1843,  and  purported 
to  convey  the  lot  (number  twenty)  as  containing  200  acres, 
“bounded  in  front  by  the  river  Thames;  in  the  rear  by  the 
allowance,  for  road  between  the  first  and  second  concessions,” 
&c. 

Eelil^  reversing  the  judgment  of  the  court  below,  that  the 
plaintiff  was  restricted  in  bis  claim  to  land  to  a space  of  fifty- 
eight  chains  from  the  river  Thames,  and  that  he  had  no  title 
upon  which  to  found  an  action  for  trespass  to  lands  to  the  north 
thereof,  although  the  same  were  situate  at  a distance  greater 
than  one  chain  from  the  lands  granted  to  Holmes.  \_A.  Wilson^ 
J.,  dissenting.] 

Crow  V.  Martin,  425. 


DORMANT  EaUITIES. 
See  “ Mortgage,”  &c.,  4. 


DOWER. 

See  Marriage  Settlement.” 

“Fraudulent  Conveyance,”  1, 

ENGINEERS. 

(appointment  of,  to  inspect  works.) 

See  “ Agreement  to  accept  works  after  inspection.” 


EQUITY  OF  REDEMPTION. 
(sale  of  by  sheriff.) 

See  “ Mortgage,”  &c.,  1,  4. 

ERROR. 

(while  issue  of  fact  undisposed  of.) 
See  Practice,”  3. 
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FRAUDULENT  CONVEYANCE. 


ESTOPPEL. 

See  ‘‘Lessor  and  Lessee.’’ 

“ Mortgagor  and  Mortgagee,”  5, 

EVIDENCE. 

In  an  action  by  an  executor  for  money  lent  and  advanced  by 
his  testator,  the  evidence  of  indebtedness  consisted  of  a receipt, 
signed  by  the  testator,  and  found  amongst  his  papers  in  the 
words  following: — ^‘‘Received  from  my  son  S.  G.,the  sum  of 
forty-eight  dollars  for  interest  of  £300  at  Jour  per  cent,  due  the 
day  of  May  next,  according  to  agreement,  which  I cannot  find, 
so  1 have  put  the  receipt  on  this  paper M Held,  affirming  the 
judgment  of  the  court  below,  that  this  was  not  admissible  as 
evidence  against  the  estate  of  S.  G.,  the  same  not  being  an  en- 
try against  the  interest  of  the  party  making  it. 

Ganton  v.  Size,  368. 

See  also  “ Corporations.” 


EXAMINATION. 

(of  defendant.) 

See  ‘‘  Practice,”  4. 

FIXTURES. 

See  “ Mortgage,”  &c.,  3. 

FRAUDULENT  CONVEYANCE. 

(setting  aside.) 

1.  Insetting  aside  a deed  for  fraud,  at  the  instance  of  a judg- 
ment creditor  by  a decree  of  the  court,  the  proper  form  is  to 
avoid  the  deed  only  as  against  the  parties  injured  by  the  con- 
veyance, and  direct  a sale  of  the  property  ; the  court  will  not 
simply  set  aside  the  deed  and  allow  the  judgment  creditor  to 
proceed  and  enforce  his  claim  at  law;  and  where  the  wife  of 
the  grantor  joins  in  such  a deed  to  bar  her  dower,  it  should  be 
avoided  only  so  far  as  it  passes  the  estate  and  interest  of  the 
grantor  : the  creditor  not  being  entitled  to  the  benefit  of  such 
release  of  dower.  In  such  a case  what  is  properly  the  effect 
following  from  the  release  of  dower,  and  to  whose  benefit  it 
will  enure  ? — Qucere. 

The  Bank  of  Upper  Canada  v.  Thomas  502. 

2.  Where  a debtor  conveyed  away  his  estate,  in  fraud  of 
creditors,  to  a person  having  a judgment  against  the  debtor. 
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which  conveyance  was  declared  fraudulent  and  void  against 
creditors,  upon  a bill  filed  at  the  instance  of  certain  of  the 
creditors  : held^  in  this  respect  varying  the  decree  of  the  court 
below,  that  the  creditor,  to  whom  the  conveyance  had  been 
made,  was  not,  under  the  circumstances,  precluded  from. en- 
forcing his  judgment  against  the  lands  of  the  debtor,  the  con- 
veyance of  which  had  been  so  avoided. — [^VanKovgJmet,  C,, 
dissenting,]  lb. 


HEIR  AT  LAW. 

See  “ Lease  with  right  of  purchase.” 


INTERPLEADER  ISSUE. 

. See  “Assignment  for  benefit  of  Creditors,”  2. 

ISSUES  OF  FACT  AND  LAW. 

See  “ Practice,”  3. 


JOINT  ACTION. 

Seld^  (affirming  the  judgment  of  the  court  below,)  that  where 
the  holder  of  a bill  of  exchange  or  promissory  note  sues,  under 
the  statute,  the  drawers,  acceptors  and  indorsers,  in  one  ac- 
tion, he  may  discharge  the  drawers  or  indorsers  [or  accommo- 
dation acceptors]  after  an  arrest  under  a capias  ad  satisfacien- 
dum., witliout  losing  his  remedies  against  the  other  defendants 
liable  in  priority  to  those  discharged. 

\^McLean  and  Draper,  C.  JJ.,  dissenting.] 

Holcomb  v.  Henderson,  230. 


JOINT-TENANT. 

(admissions  by.) 

Whether  the  admission  of  one  joint-tenant  or  tenant-in-com- 
mon,  as  to  the 'extent  of  the  interest  lield  by  him  and  his  co- 
tenants,  is  admissible  as  evidence  against  his  co-tenants  : 
Quaere. 

Bernard  v.  Walker,  121. 


JDINTURE. 

See  “ Marriage  Settlement.” 
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LESSOR  AND  LESSEE. 


JACaUES  V.  WORTHINGTON. 

(7  GRANT,  192,  COMMENTED  ON,  DISTINGUISHED  FROM  THE  PRESENT 
CASE  AND  APPROVED  OF.) 

McGluesten  v.  Thompson,  167. 
LACHES. 

See  “ Specific  Performance,”  1. 

LAW. 

(defence  AT.) 

See  Defence  at  Law.” 


LEASE. 

(with  right  of  PURCHASE.) 

Held,  affirming  the  decree  of  the  Court  of  Chancery,  that  an 
assignment  by  the  personal  representative  of  a lessee  for  years, 
does  not  carry  with  it  a right  of  purchasing  the  fee  contained 
in  the  lease  ; but  this  court  varied  the  decree,  by  directing  the 
vendee  of  the  personal  representative  to  execute  a mortgage 
upon  the  propert}^,  the  conveyance  of  which  he  had  obtained 
from  the  lessors  as  assignee  of  the  lease. 

Henrihan  v.  Gallagher,  338. 

Sampson  v.  McArthur,  (8  Grant,  72,)  remarked  upon  and 
overruled,  so  far  as  the  same  decided  that  the  right  to  pur- 
chase contained  in  a lease  was  personalty.  Ih. 


LESSOR  AND  LESSEE. 

The  owner  of  lands  created  a mortgage  thereon  in  fee,  and 
afterwards  granted  a lease  of  the  same  premises  for  twenty-one 
years,  the  lease  being  silent  as  to  the  existence  of  any  incum- 
brance ; and  subsequently  conveyed  the  premises  to  C.  upon 
certain  trusts,  subject  to  the  mortgage,  which  mortgage  was 
afterwards  assigned  to  P.,  who  proceeded  to  a foreclosure  and 
sale  of  the  premises  on  default  being  made  in  payment,  and 
the  same  were  under  a decree  of  the  Court  of  Chancery  sold, 
subject  to  the  lease,  and  the  fee  therein  was  conveyed  to  the 
purchaser  by  a deed,  duly  executed  by  the  owner  of  the  equity 
of  redemption,  the  assignee  of  the  mortgage,  and  C.  the  grantee 
named  in  the  trust  deed  ; the  purchaser,  as  part  of  the  same 
transaction,  giving  to  C.  (the  trustee)  a mortgage  securing  part 
of  the  purchase  money,  which  mortgage  was  subsequently  dis- 
charged by  certificate  of  payment  duly  registered.  It  appear- 
ed that  the  lessee  for  years  had  assigned  his  interest,  and  that 


LOWER  CANADA. 


597 


the  same  had  been  mortgaged  to  T.  by  assignment  and  not  by 
sub-lease.  The  rent  reserved  by  the  lease  having  been  allowed 
to  run  into  arrear,  during  the  existence  of  the  mortgage  from 
the  purchaser  under  the  decree  to  C.,  an  action  was  brought 
therefor  (after  the  discharge  of  the  mortgage)  in  the  name  of 
C.  against  T.  as  assignee  of  the  term. 

Held,  affirming  the  judgment  ol  the  court  below,  that  T.  was 
liable  to  pay  this  rent,  notwithstanding  he  had  never  entered 
into  possession  of  the  premises  ; the  etlect  of  the  conveyances 
being  such  that  T.  was  estopped  from  disputing  the  right  of 
C.  as  reversioner  to  enforce  payment  thereof.  [^Esten,  V.  C., 
dissenting.] 

Todd  V.  Cameron, k 434. 


LE  TARGE  v.  DE  TUYLL. 

(1  GRANT,  277,  COMMENTED  ON  AND  APPROVED  OF.) 

Bernard  v.  Walker,  121. 


LEX  LOCI  REI  SIT^. 
See  Marriage  Settlement.” 


LIEN. 

See  “ Registered  Judgment,”  3. 
‘‘Unpaid  Purchase  Money,” 


LOWER  CANADA. 

(devising  lands  in.) 

See  “ Will.” 

(statute  of  limitations  of.) 

An  indorser  of  a promissory  note,  made,  indorsed,  and  pay- 
able in  Lower  Canada,  who  was  resident  in  Upper  Canada, 
was  sued  there  as  such  indorser,  after  a Japse  of  five  years 
from  the  maturing  of  the  note  ; the  period  prescribed  as  that 
within  which  an  action  must  be  instituted  upon  a note  or  bill 
of  exchange  in  Lower  Canada.  Ileld^  affirming  the  judgment 
of  the  court  below,  that  the  jilaimifi  was  not  entitled  to 
recover;  the  lapse  of  time  under  the  statute  operating  as  an 
extinguishment  of  the  debt,  without  suit,  not  as  a bar  to  the 
remedy  only. 


Shirifi  V.  Holcomb,  516. 
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MALICE. 
See  “Slander.” 


MARRIAGE  SETTLEMENT. 

By  a marriage  contract  executed  in  Lower  Canada,  the  in- 
tended wife,  in  consideration  of  certain  provisions  made  there- 
in for  her  separate  benefit,  agreed  to  renounce  her  dower  in  the 
lands  of  her  intended  husband,  either  customary^  prefix^  or 
stipulated''  no  mention  being  made  of  lands  in  Upper  Canada. 
Beld,  that  this  did  not  preclude  her  from  claiming  dower  out 
of  lands  in  Upper  Canada,  held  by  her  husband  during  the 
coverture  ; and  that  notwithstanding  the  contract  which  was 
entered  into  would  form  a first  charge  on  all  the  property 
which  the  husband  held  at  the  time  of  the  contract,  or  which 
might  be  afterwards  acquired  by  him. 

\_VanKoughnet,  C.,  dissenting.] 

Jamieson  v.  Fisher,  242. 


MILL. 
(lessee  of.) 

See  “Pleading,”  1. 


MISDIRECTION. 
See  “ Corporations.” 


MORTGAGE— MORTGAGOR— MORTGAGEE. 

Held,  reversing  the  decree  of  the  court  below,  that  the  provi- 
sion in  the  statute  12  Vic.,  ch.  73,  sec.  1,  (Consol.  Slats,  of  U. 
C.,  ch.  22,  sec.  357,)  which  authorizes  the  sale  under  execu- 
tion of  an  equity  of  redemption,  applies  only  where  the  execu- 
tion is  against  the  mortgagor  himself,  and  on  an  execution 
issued  against  his  lands. — ]^Esten,  V.  C.  dissenting.] 

The  Bank  of  Upper  Canada  v.  Brough,  95. 

2.  T.  and  B.  being  sureties  for  W.  for  the  due  payment  of 
certain  moneys  to  the  City  of  Toronto,  obtained  from  him  a' 
mortgage  with  a pow(*r  of  sale  by  way  of  indemnity;  after- 
wards, having  been  obliged  to  pay  certain  money  to  the  city, 
and  being  also  liable  to  pay  other  sums  on  his  account,  they 
obtained  from  him  an  absolute  deed  for  the  nominal  considera- 
tion of  jeiOtiO  ; in  fact  no  money  was  paid,  nor  did  any  ac- 
counting between  the  parties  take  place.  Subsequently  the 
holder  of  a prior  mortgage  instituted  proceedings  to  foreclose, 
and  on  an  application  to  extend  the  time  for  payment,  T.  made 
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affidavit  that  the  application  was  made  as  well  on  behalf  of  the 
mortgagor  as  on  behalf  of  himself  and  B.,  and  it  was  also 
shewn  that  when  the  deed  was  signed  T.  stated  that  W.  would 
retain  his  right  to  redeem,  the  object  of  the  conveyance  being 
merely  to  enable  T.  and  B.  to  raise  money  to  pay  off  the  mort- 
gagee, who  was  pressing,  and  other  demands.  On  a bill  filed 
by  W.  against  B.  ^d  the  representatives  of  T.,  (who  had  died 
in  the  meantime,)  Sieging  the  transaction  to  have  been  by  way 
of  security  only,  and  praying  to  be  allowed  to  redeem,  a de- 
cree was  made  as  prayed,  which  on  appeal  was  affirmed, 
notwithstanding  the  surviving  grantee  in  the  deed  (B.)  swore 
that  the  conveyance  had  been  made  by  W.  for  the  purpose  of 
absolutely  releasing,  his  interest  in  the  lands  conveyed. — 
\_Draper,  C.  J.,  dissenting.] 

Bernard  v.  Walker,  121. 

3.  T.,  K.  & Co.,  carrying  on  business  as  gas-fitters  and 
plumbers,  contracted  verbally  with  D.,  an  hotel-keeper,  to 
supply  a new  hotel  he  was  erecting  with  various  articles  in 
the  way  of  their  trade,  which  were  to  be  paid  for  as  the  work 
progressed.  D.  afterwards  left  this  province  on  account  of  ill 
health,  having  previously  executed  a power  of  attorney  to  one 
S.,  authorizing  him  to  carry  on  his  business  during  his  ab- 
sence. T.  K.,  & Co.,  having  discovered  that  D.’s  estate  was 
greatly  involved,  refused  to  proceed  with  their  contract,  unless 
secured  for  their  work  and  materials,  whereupon  S.,  with  a 
view  of  inducing  T.,  K.  & Co.  to  complete  their  contract,  in 
pursuance  of  a previous  arrangement,  executed,  as  such  attor- 
ney, a chattel  mortgage  of  the  goods  furnished  by  them,  secur- 
ing to  T.,  K.  & Co.  payment  of  their  demand.  At  the  time  of 
the  execution  of  this  instrument  D.  w’as  dead,  but  this  fact  was 
not  known  to  the  parties  until  some  time  after  the  completion 
of  the  work.  Held,  reversing  the  decree  of  the  court  below, 
that  T.,  K.  & Co.  were  not,  under  this  mortgage,  entitled  to  re- 
move any  of  the  fittings  put  in  the  hotel  ; their  only  remedy 
being  for  the  price  of  their  work  and  material  under  their  con- 
tract with  D. 

Jacques  v.  Worthington,  7 Grant,  192,  commented  on,  distin- 
guished from  the  present  case,  and  approved  of. 

McGnesten  v.  Thompson,  167. 

4.  In  April  1H30,  A.  the  owner  of  real  estate  being  indebted 
to  B.  in  the  sum  of  £121,  and  unable  to  pay  the  same,  procured 
two  sureties  to  join  him  in  a bond  for  the  amount  of  his  indeb- 
tedness, and  as  an  indemnity  to  them  conveyed  several 
valuable  lots  of  land  by  a deed  absolute  in  form  taking  back  a 
bond  of  defeasance.  Ten  days  afterwards  one  of  the  sureties 
delivered  to  B.  a promissory  note  of  two  other  jicrsons  for 
about  one-half  the  debt  and  interest,  and  in  INlay  of  the  follow- 
ing year,  A.  being  still  unable  to  pay,  and  his  sureties  desiring 
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to  be  relieved  from  liability,  it  was  arranged  between  A.  and 
B.  that  A.  should  convey  certain  of  the  lands,  which  had  been 
so  transferred  to  the  sureties  to  B.,  which  was  accordingly 
done  by  an  absolute  deedof  coveyance,  and  the  bond  cancelled  : 
B.  at  the  time  giving  back  a memorandum  signed  by  himself 
as  follows  : “ Received  of  Mr.  A.  McDonell  lands  as  follows,” 
(enumerating  them,  part  being  cultivated,  Ifce  rest  waste  lands) 
‘‘  for  the  sum  of  one  hundred  and  twenty-six  pounds  five 
shillings  (this  amount  being  the  original  debt  and  interest) 
“ should  he  want  the  above  property  1 should  have  no  objection 
to  giving  it  back,  if  Mr.  A.  McDonell  would  pay  me  the  above 
sum  in  three  instalments,  viz.,”  (setting  out  the  several  instal- 
ments.) “ with  interest  from  this  date.”  A.  was  then  in  pos- 
session and  occupation  of  the  cultivated  lands,  and  also  in 
possession  of  the  wild  lands,  and  so  continued  until  1848,  when 
B.  instituted  proceedings  in  ejectment  to  obtain  possession  of 
the  cultivated  lands,  in  which  action  he  obtained  possession  in 
1849.  About  the  same  time  (1849)  other  creditors  of  A.  had 
obtained  judgment  and  execution  against  him  under  which 
his  interest  in  these  lands  was  sold  in  1850,  and  purchased  by 
B.  through  an  agent.  In  the  books  of  B.  (for  the  year  184-9) 
entries  were  found  charging  A.  with  interest  on  the  amount 
from  1831  to  1849.  B.  never  gave  credit  for  the  amount  of  the 
promissory  note  received  by  him,  nor  did  he  produce  it  or 
account  for  it  in  any  way.  In  1860  a bill  was  filed  by  A. 
claiming  a right  to  redeem,  and  a decree  for  redemption  was 
made.  On  an  appeal  from  the  court  below, 

Ileld^  {^Draper  and  Richards,  C.JJ.  and  ilforr?'sow,  J.,  dissenting) 
affirming  the  decree  of  the  court  below,  first,  that,  under  the 
circumstances  stated,  the  deed  to  B.,  together  with  the  memor- 
andum signed  by  him,  operated  as  a mortgage  security  only. 

Second,  that  the  circumstances  appearing  were  such  as  did 
not  warrant  the  court  in  its  discretion  in  refusing  redemption 
under  the  provisions  of  the  eleventh  clause  of  the  Chancery 
Act. 

Third,  following  McCabe  v.  Thompson,  Q Grant,  175,  that 
the  security  to  B.  having  been  created  by  a deed  absolute  in 
form,  the  right  or  interest  of  A.  therein  was  not  saleable  by  the 
Sheriff  under  common  law  process. 

Fourth,  that  the  Dormant  Equities  Act  did  apply,  and 

Fifth,  that  under  the  circumstances  the  lapse  of  twenty  years 
since  the  time  appointed  for  payment  did  not  bar  A.’s  right  to 
redeem. 

McDonald  v.  McDonell,  393. 

5.  The  owner  of  real  estate  created  a mortgage  thereon,  and 
afterwards  sold  and  conveyed  a portion  of  the  property  by  a 
deed  containing  absolute  covenants  for  quiet  enjoyment,  free- 
dom from  incumbrances,  &c.,  taking  from  the  purchaser  a bond 
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conditioned  for  the  payment  of  a proportionate  amount  of  the 
mortgage  debt.  Held,  reversing  the  judgment  of  the  court  be- 
low, that  the  fact  of  the  purchaser  holding  such  absolute  con- 
veyance was  not  such  a representation  to  the  holders  of  the 
mortgage  as  warranted  them  in  executing  to  the  purchaser  a 
release  of  his  portion  of  the  estate  from  the  mortgage,  and 
afterwards  looking' to  the  mortgagor  for  payment  thereof. — 
[VanKoughnet,  C.,  dissenting.] 

Bank  of  Montreal  v.  Hopkins,  468. 

See  also  “Lessor  and  Lessee.” 

‘‘Registry  of  Judgment,”  2. 


MUNICIPAL  LOAN  FUND  ACT. 

(advances  under.) 

Where  a township  municipality  advanced  a sum  of 
money  to  a railway  company,  under  the  provisions  of  the  Con- 
solidated  Municipal  Loan  Fund  Act,  and  some  of  the  stock- 
holders of  the  company  were  afterwards  released  from  their 
liability  by  an  act  of  the  legislature,  passed  nearly  eighteen 
months  after  the  works  on  the  road  were  stopped  for  want  of 
funds,  and  new  companies  were  formed  under  that  and  subse- 
quent acts  of  the  legislature,  which  released  the  new  corpora- 
tions from  the  construction  of  the  original  line  of  road,  until  a 
new  line  had  been  constructed,  and  it  appeared  that  there  was 
no  immediate  prospect  of  such  a result.  Held,  reversing  the 
judgment  of  the  court  below,  that  the  municipality  was  not  re- 
leased Irom  their  liability  to  the  Crown.  (Spragge,  V.C.,  dis- 
sentienie.) 

Norwich  v.  The  Attorney  General,  541. 


McCABE  V.  THOMPSON. 

(6  GRANT,  175,  FOLLOWED.) 

McDonald  v.  McDon«ll,  393. 


NEW  TRIAL. 

See  “ Corporations.” 

NOTICE. 

Courts  of  equity  cannot,  any  more  than  courts  of  law,  on  the 
footing  of  want  of  notice  of  the  illegality,  give  effect  to  pro- 
ceedings which,  on  principles  of  the  common  law  and  under 
acts  of  parliament,  are  utterly  void. 

Gardiner  v.  Juson,  188. 

See  also  “ Constructive  Notice.” 
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NON  DIRECTION. 
^ See  “ Corporations.” 


OBSTANTE  TEREDICTO. 

See  “Pleading,”  2. 

PAROL  EVIDENCE. 

The  principle  upon  which  parol  evidence  will  be  received 
to  cut  down  a deed  absolute  on  its  face  to  a mere  security  con- 
sidered and  acted  on. 

Bernard  v.  Walker,  121. 

Le  Targe  v.  Be  Tuyll^  1 Grant,  277,  commented  on  and  ap- 
proved of.  Ih. 


PARTNERSHIP. 

A.  and  C.,  a trading  partnership,  entered  into  a joint  specu- 
lation with  C.  & D.  for  the  purchase  and  sale  of  lands;  after- 
wards E.  was  admitted  into  the  concern  upon  the  understand- 
ing that  each  sliould  be  entitled  to  one-fourth  of  the  profits, 
and  liable  in  the  same  proportion  to  any  losses  incurred.  For 
the  purpose  of  carrying  on  the  business  of  the  co-partnership, 
the  parlies  were  in  the  habit  of  discounting  notes  which  were 
made  by  E.,  and  indorsed  by  A.  and  B.  and  C.  and  D.  in 
their  individual  names.  After  the  partnership  had  been  in 
operation  for  nearly  three  years  C.  wrote  to  A.  and  B.  and  E. 
proposing  to  retire  from  the  concern  on  receiving  a certain 
amount  in  lands  taken  at  a valuation,  he  agreeing  for  a certain 
period  to  continue  to  indorse  renewals  of  the  notes  of  the  firm 
then  outstanding,  as  accommodation  indorser,  which  proposal 
was  communicated  to  D.,  but  nothing  further  was  done  with 
regard  to  it.  Shortly  afterwards  D.  made  a similar  proposi- 
tion to  A.  and  B.  and  E.  on  their  “assuming  all  my  share  of 
the  liabilities  incurred  by  or  for  the  said  company,  excepting 
only  my  Jiability  for  12  or  15  months  as  accommodation  in- 
dorser after  M»\  Knowlson  [C  ] on  the  paper  in  the  Bank  of 
Upper  Canada,”  which  proposal  was  accepted  by  A.  and  B. 
and  E.  Subsequently  both  C.  and-  D.  by  a joint  memorandum 
formally  relinquished  their  interests  in  the  company,  but  it 
did  not  appear  that  D.’s  stipulation  as  to  indorsing  the  notes 
was  ever  communicated  to  C.  The  notes  so  indorsed  by  C. 
and  D.  had  been  all  consolidated  into  one  note  of  £3,200,  and 
upon  a renewal  of  this  note  an  action  was  subsequently  brought 
against  all  the  parties  thereto,  and  a sale  of  D.’s  lands  was 
effected  under  the  execution  issued  in  that  action,  which  real- 
ized onlv  a portion  of  the  amount.  Thereupon  D.  filed  a bill 
against  "C.  seeking  to  make  him,  as  prior  indorser,  pay  the 
amount  still  remaining  due  in  respect  of  the  judgment,  to  re- 
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imburse  D.  what  his  lands  had  sold  for,  and  also  to  make  up 
the  loss  sustained  by  him  in  consequence  of  the  sale  of  his 
lands  at,  as  was  alleged,  a great  undervalue.  Under  the  cir- 
cumstances of  the  case  the  court  below  treated  C.  and  D.  as 
co-sureties  for  the  continuing  partners,  and  as  such  liable  only 
to  make  up  the  amount  of  the  claim  in  equal  proportions;  and 
it  appearing  that  C.  had  already  paid  more  than  his  moiety  of 
the  demand,  ordered  D.  to  repay  the  excess  to  him,  together 
witli  the  costs  of  the  suit,  which  on  an  appeal  to  this  court  was 
affirmed  and  the  appeal  dismissed  with  costs. 

Per  .C. — Prior  to  the  General  Orders  of  1853,  (Rule 

8,  Order  VI.,)  it  would  have  been  necessary  to  make  the  con- 
tinuing partners  parties  to  such  a bill  unless  it  were  shewn 
that  they  were  insolvent  : in  which  case  that  would  aflord  a 
sufficient  reason  for  not  making  them  parties. 

Harper  v.  Knowlson,  253. 


PART  PERFORMANCE. 
See  “ Specific  Performance.” 

PAYMENT. 

(plea  of.) 

See  “ Defence  at  Law.” 


PERSONAL  REPRESENTATIVE. 
See  “ Lease  with  right  of  purchase.” 


PLEADING. 

L The  lessee  of  a mill  situate  near  a river  and  driven  by 
water  drawn  in  a channel  from  it,  sued  for  damages  sustained 
by  him  by  reason  of  the  obstruction  of  the  flow  of  the  stream 
caused  by  the  defendant  throwing  slabs  and  other  waste  stuff 
into  the  stream,  and  thereby  obstructing  the  flow  of  water  into 
the  channel  aforesaid.  The  lessor  of  the  plaintiff  was  the  owner 
of  the  land  adjoining  the  stream,  and  also  of  the  land  surround- 
ing the  pond  used  f t the  working  of  the  mill. 

Held,  affirming  the  judgment  of  tlie  court  helow,  that  the 
lessee  had  a right  to  maintain  such  action  ; and  that  the  decla- 
ration stating  the  plaintiff  to  be  possessed  ofland  and  premises 
near  to  the  river,  and  as  such  entitled  to  the  use  of  the  stream 
for  the  working  of  his  mill,  was  sufficient. 

Dickson  V.  Austin,  373. 

I 

2.  In  an  action  by  a principal  against  his  agent,  for  neglect 
in  insuring  his  property  (a  stock  of  goods)  in  such  a manner 
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that,  a loss  occurrino-,  the  insurance  company,  on  being  sued 
for  the  amount  of  insurance,  obtained  a verdict  on  the  ground 
that  the  goods  had  been  insured  at  an  over-value,  the  declara- 
tion alleged  the  value  to  be  $3,000,  to  which  the  defendant, 
amongst  other  pleas,  pleaded  that  plaintiff  had  not,  at  the  time 
of  making  application  to  insure,  nor  at  anytime  thereafter, 
goods  in  his  store  to  the  value  of  $3,000,  and  the  jury  found 
for  the  defendant  on  these  pleas.  Held^  reversing  the  judgment 
of  the  court  below,  that  the  traverse  of  value  in  the  declaration 
was  an  immaterial  traverse,  and  that  plaintiff  was  entitled  to 
judgment  non  obstante  veredicto. 

McGuffin  V.  Ryall,  415. 
PRACTICE. 

1.  The  right  of  appeal  from  Chancery  is  confined  to  orders 
or  decrees  made  in  a cause  pending  between  parties;  where, 
therefore,  an  appeal  was  made  to  this  court  from  an  order 
directing  the  taxation  of  a solicitor’s  bill  against  his  client  in 
a particular  mode,  the  court  dismissed  the  appeal  with  costs. 

In  re  Freeman,  Cragie  and  Proudfoot,  109. 

2.  The  respondent,  although  he  may,  is  not  bound  in  such  a 
case  to  move  at  an  earlier  stage  to  quash  the  proceedings,  lb. 

3.  The  plaintiffs  demurred  to  one  plea  pleaded,  and  took 
issue  on  another;  and  the  demurrer,  on  argument,  having 
been  overruled,  the  plaintiffs  entered  judgment  against  the 
demurrer,  and  before  the  issue  in  fact  was  tried  brought  error, 
which  was  quashed,  on  the  ground  that  until  the  issue  in  fact 
was  disposed  of,  error  could  not  be  sustained. 

Dickson  v.  Ward,  275. 

4.  Held,  affirming  the  judgment  of  the  court  below,  that  in 
proceeding  to  arrest  and  imprison  a party  for  the  insufficiency 
of  his  answers  on  an  examination  as  to  his  estate  and  effects, 
conducted  before  any  other  functionary  than  the  judge  who 
orders  the  arrest,  it  is*  necessary  that  a summons  to  shew  cause 
should,  in  the  first  instance,  be  issued.  Aho^  affirming  the 
same  judgment,  that  the  fact  of  the  judge  who  made  the  order 
to  commit  having  authority  to  make  such  order,  and  that  the 
same  appeared  to  be  regular  on  the  face  of  it,  was  not  a suffi- 
cient justification  for  the  attorney  of  the  party  suing  out  such 
order  in  an  action  brought  against  the  attorney  and  his  clients 
for  assault  and  false  imprisonment. 

Ponton  v.  Bullen,  379. 

5.  Where  defendants  appealed  jointly,  and  the  court  thought 

that  all  of  them  except  one  were  entitled  to  be  relieved  from 
the  decree  which  had  been  pronounced  in  the  court  below,  the 
court  reversed  the  decree,  notwithstanding  that  as  to  one  of 
the  appellants  the  evidence  was  sufficient  to  establish  the  will 
under  which  the  plaintiff  claimed  to  be  entitled  to  the  estate 
in  question.  Black  v.  Black,  419, 
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PREFERRED  CREDITORS. 

See  “Assignment  for  benefit  of  Creditors,”  1. 

PRIVILEGED  COMMUNICATIONS. 
See  ‘‘  Slander.” 


PROMISSORY  NOTE. 

(made  and  indorsed  in  lower  CANADA — SUED  ON  IN  UPPER 

CANADA.) 

See  “ Lower  Canada  Statute  of  Limitations.” 


PURCHASE  FOR  VALUE  WITHOUT  NOTICE. 

The  doctrine  of  constructive  notice,  and  the  defence  of  pur- 
chase for  value,  as  applicable  to  this  country,  commented  on. 

Smith  V.  Graves,  9. 


RAILWAY  STOCKHOLDERS. 

(discharge  of,  by  act  of  parliament.) 

See  ‘‘  Municipal  Loan  Fund  Act.” 

REGISTERED  JUDGMENT. 

1.  A certificate  of  the  entry  of  judgment,  signed  by  the 
deputy-clerk  of  the  Crown,  held  sufficient  for  the  purposes  of 
registering  such  judgment  under  the  statute. 

Gardiner  v.  Juson,  188. 

[Since  this  case  was  decided  the  act  for  .the  registering  of 
judgments  has  been  repealed.] 

2.  A.,  on  the  2nd  of  February,  1857,  created  a mortgage  of 
real  estate  in  favour  of  B,,  which  was  duly  registered  on  the 
llth  of  July  following.  B.,  by  an  indorsement  on  the  mort- 
gage, assigned  the  same  to  C.  ; subsequently  a judgment  was 
recovered  against  B.,  which  was  duly  registered,  after  which 
C.  registered  the  assignment  of  mortgage  to  himself.  IlctcU 
affirming  the  judgment  of  the  court  below,  that  the  judgment 
by  reason  of  such  prior  registration,  had  priority  over  the  as- 
signment to  C.,  which,  by  reason  of  such  non-regislration,  was 
void  as  against  the  judgment  creditor. 

Freeman  v.  The  Bank  of  Upper  Canada,  362. 

3.  IIeld,j)er  Ciu'iani,  affirming  the  judgment  of  the  court  be- 
low, that  in  order  to  a judgment  creditor  retaining  the  lien 
created  by  the  registration  of  his  judgment  it  was  incumbent 
on  him  to  lodge  a writ  against  lands  with  the  slierifi  within  one 
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year  after  the  registration  of  his  judgment ; in  other  words,  if 
such  a judgment  creditor  had  neglected  to  lodge  his  writ 
against  lands  for  a year  after  the  entry  of  his  judgment,  and 
an  unregistered  judgment  creditor  or  a subsequently  registered 
judgment  creditor  had  lodged  his  writ  before  him,  the  sale 
effected  under  such  execution  will  be  freed  and  discharged  of 
any  lien  created  by  such  registered  judgment. 

\_VanKoughnet^  C.  dissenting.] 

Kerr  v.  Amsden,  446. 
REGISTRATION. 

Beld,  reversing  the  judgment  of  the  court  below,  that  when 
the  memorial  follows  the  description,  which  in  the  deed  itself 
is  sufficient,  registration  thereof  is  effectual. 

Reid  V.  Whitehead,  580. 


REDEMPTION. 

(right  of,  after  twenty  years.) 

See  “ Mortgage”  &c.,  4,  5. 

RELEASE. 

(power  of  debtor  to  insist  on  by  creditors.) 
See  “ Assignment  for  benefit  of  Creditors,”  1. 


RENT. 

(liability  of  mortgagee  of  term  to  pay.) 
See  “ Lessor  and  Lesee.” 

REPRESENTATION. 
(affecting  third  parties.) 

See  Mortgagor  and  Mortgagee,”  5. 

— ^4- — 

RES  GEST^. 

See  ‘‘  Corporations.” 

RIPARIAN  PROPRIETOR. 

See  “ Pleading,”  1. 


SALE  FOR  TAXES. 
See  “Taxes.” 
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SALE  BY  SHEEIFF. 

(set  aside  in  equity  at  instance  of  another  judgment 

CREDITOR.) 

A Ji  fa.  lands  having  been  lodged  in  the  sheriff’s  office,  was 
allowed  to  expire  without  any  thing  being  done  under  it,  either 
by  seizing  or  offering  for  sale  the  lands  of  the  debtor.  After- 
wards, a new  sheriff  being  appointed,  this  with  other  process 
was  handed  over  to  him;  and  he  proceeded  formally  to  offer 
for  sale  the  lands  of  the  execution  debtor,  and  made  a return 
of  “ lands  on  hands  for  warn  of  buyers  whereupon  the 
plaintiff  sued  out  a venditioni  exponas  and  ji.  fa.  residue,  under 
which  the  lands  which  had,  been  previously  offered  for  sale 
were  sold,  and  a conveyance  thereof  made  by  the  sheriff. 

Upon  a bill  filed  by  another  judgment  creditor,  the  court 
below  set  aside  this  sale,  and  ordered  the  deed  to  be  cancelled  ; 
the  ven.  ex.  and  ji.  fa.  residue  being,  under  the  circumstances, 
absolutely  void  ; which  decree  was  affirmed  on  appeal. 

Gardiner  v.  Juson,  188. 
SEDUCTION. 

In  an  action  for  the  seduction  of  the  daughter  of  the  plaintiff, 
the  action  may  be  maintained  before  the  birth  of  the  child  ; and^ 

Per  Curiam^  the  statute  (7  Wm.  IV  ch.  8,  Con.  Stat.  U.  C. 
ch.  77)  does  not  dispense  with  evidence  of  a pecuniary  loss  or 
damage,  such  as  was  required  before  the  act. — \_Spragge.,N .C., 
and  Adam  Wilson,  J,,  dissenting.] 

Westacott  v.  Powell,  525. 


SLANDER. 

In  actions  for  slander  or  libel  it  is  the  province  of  the  judge 
to  determine  whether  the  occasion  of  uttering  the  slanderous 
words,  or  writing  the  libelous  matter  complained  of,  was  or  not 
privileged,  and  if  privileged,  Ae/c?,  reversing  the  judgment  of 
the  court  below,  that  in  the  absence  of  evidence  of  malice, 
there  is  nothing  to  be  left  to  the  jury  as  to  honCi  fides  or  other- 
wise. 

Mclntee  v.  McCulloch,  390. 


SPECIFIC  PERFORMANCE. 

1.  In  the  j'^ear  1850,  the  owner  of  100  acres  of  land,  with  the 
view  as  was  admitted  of  retaining  his  son  upon  the  propeny 
and  settling  him  in  life,  agreed  to  convey  to  him  in  fee  simple 
50  acres  of  this  land,  worth  at  least  Xi50,  upon  payment  of 
£50,  payable  in  six  years  without  interest,  and  executed  a 
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bond  for  that  purpose.  After  obtaining  this  bond,  the  son  went 
to  work  about  the  country,  and  resided  some  years  at  a distant 
part  of  the  province,  sometimes  returning  when  out  of  employ- 
ment and  residing  with  the  other  members  of  his  father’s  fam- 
ily, and  during  such  residence  was  in  the  habit  of  assisting  in 
doing  the  usual  work  of  the  farm.  Nothing  was  ever  paid  on 
account  of  the  purchase  money,  although  it  was  alleged  the 
son  was  entitled  to  a credit  on  account  thereof  for  services  ren- 
dered. After  the  lapse  of  a period  of  about  ten  years  a bill 
was  filed  by  the  son  to  enforce  a specific  performance  of  the 
contract  evidenced  by  the  bond,  and  a decree  was  pronounced 
in  favour  of  the  plaintiff.  Upon  an  appeal  to  this  court  this 
decree  was  reversed,  and  the  bilfin  the  court  below  dismissed 
with  costs,  unless  the  plaintiff  should  within  one  month  deliver 
up  the  bond  to  be  cancelled  ; in  that  event  the  dismissal  to  be 
without  costs. 

\_Draper^  C.  J.,  and  Esten,  V.  C.,  dissenting.] 

Evans  v.  Evans,  156. 

2.  The  owner  of  real  estate,  who  was  old  and  enfeebled,  had, 
for  the  purpose  of  inducing  liis  son  to  relinquish  his  own  farm 
and  come  and  reside  with,  and  take  care  of  the  father  during 
his  life,  promised  the  son  to  give  him  the  farm  upon  which  he 
(the  father)  was  residing,  and  the  son  subsequently  removed 
with  his  family  to  reside  with  the  father.  Alter  remaining 
in  the  house  for  a few  days,  the  son’s  wife  and  family,  during 
his  temporary  absence,  removed  from  the  house  of  the  father 
in  consequence  of  disagreements  with  him,  and  before  the  son 
returned  the  father  died.  It  was  alleged  that  the  father  had 
made  a will  devising  the  propert}',  but  after  his  death  no  trace 
of  any  will  could  be  discovered,  nor  was  there  any  satisfactory 
account  given  of  it.  A witness  to  the  alleged  will  gave  evi- 
dence of  its  execution  by  the  testator,  but  it  was  not  shewn 
that  there  had  been  a second  witness  to  it,  nor  were  its  provi- 
sions shewn;  under  these  circumstances,  reversing  the 
decree  of  the  court  below,  that  there  was  not  such  an  act  of  part 
performance  as  would  take  the  case  out  of  the  Statute  of 
Frauds. 

Black  V.  Black,  419. 


SURVEY. 

(effect  of,  on  lands  granted  before  the  date  thereof.) 
See  “ Description  of  land.” 


TAXES— SALE  FOR. 

IMd^  affirming  the  judgment  of  the  court  below,  that  the 
provision  of  the  statute  16  Vic.,  ch.  182,  secs.  55  and  56,  Con, 
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Slat,  of  Upper  Canada,  chap.  55,  requiring  the  county  treasurer 
in  the  warrant  issued  by  him  for  the  sale  of  lands  in  arrear 
for  taxes,  to  distinguish  those  that  have  been  patented,  from 
those  under  lease  or  license  of  occupation,  is  compulsory  ; and 
that  sales  effected  under  a warrant  omitting  such  particulars 
are  void. 

Hall  V.  Hill,  569. 


TENANT  IN  COMMON. 
(admissions  by.) 

See  “ Joint  Tenant.” 


TRUSTEE  AND  CESTUI  OUE  TRUST. 
See  “Attorney  and  Client.” 


ULTRA  VIRES. 
See  “Corporations.” 


UNPAID  PURCHASE  MONEY. 

(vendor’s  lien  for.) 

The  purchaser  of  land  from  the  Crown  sold  and  transferred 
his  right  to  C.  in  1834.  C.  subsequently  transferred  his 
interest  to  T.  H.,  who  enteied  into  possession,  and  remained  in 
such  possession  until  lh39,  when  he  died,  leaving  an  infant 
son  his  heir-at-law.  About  a year  after  his  death  his  widow 
assumed  to  sell  the  estate  to  E.  H.,  a brother  of  her  late 
husband,  who  entered  into  possession  ; and  having  subse- 
quently procured,  from  the  original  vendee  of  the  Crown,  an 
assignment  of  the  same  date  and  in  the  same  words  as  the  one 
executed  by  him  to  C.,  by  means  thereof  procured  from  the 
Crown  the  patent  for  the  lot  in  his  own  name,  and  mortgaged 
the  property  to  his  brother  H.  H , who  had  notice  of  all  the 
circumstances  attending  the  title,  and  to  whom  E.  H.  after- 
wards released  his  equity  of  redemption.  In  the  spring  of 
1861  H.  II.,  by  means  of  an  ejectment,  evicted  E.  II.,  who  up 
to  that  time  had  continued  in  possession  of  the  property,  and 
in  November  of  that  year  H.  IL  sold  and  conveyed  the  estate 
to  S.,  who  took  without  notice,  and  jiaid  the  whole  of  Ins  pur- 
chase money  except  £175,  for  which  sum  the  father  of  S.  gave 
his  promissory  note  for  the  purpose  of  facilitating  the  carrying 
out  of  the  bargain,  S.  leaving  in  the  hands  of  his  father  certain 
securities,  out  of  which  it  was  agreed  tliat  the  lather  should 
collect  means  over  and  above  a sum  owing  by  the  father  to  S. 
to  retire  the  note,  which  note,  however,  was  not  paid  in  full, 
79  VOL.  II. 
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£75  being  still  due  thereon.  In  1868  a bill  was  filed  by  the 
heir-at-law  of  T.  H.,  claiming  under  the  circumstances  to  be 
entitled  to  the  estate,  and  to  set  the  sale  to  S.  aside,  which  was 
decreed  on  the  ground  that  the  purchase  money  had  not  been 
paid,  so  as  to  entitle  the  purchaser  to  plead  a purchase  for 
value  without  notice. 

On  appeal  this  decree  was  reversed,  and  the  bill  in  the 
court  below  ordered  to  be  dismissed  with  costs.  [VanKoughnet^ 
C.,  and  Spraggej  V.  C.,  dissenting.] 

Harvey  v.  Smith,  480. 


UNPATENTED  LANDS. 
See  “Wild  Land  Assessment.” 


VENDITIONI  EXPONAS. 
(issued  on  return  of  spent  writ.) 

WARRANT  (TREASURER’S.) 
See  “ Taxes — Sale  for.” 


WILD  LAND  ASSESSMENT. 

Held^  affirming  the  judgment  of  the  court  below,  that  un- 
patented lands,  though  held  by  purchasers  from  the  Croyvn 
who  had  paid  a part  of  the  price  therefor,  were  not  liable  to 
assessment,  although  purchased  from  the  Crown  after  June, 
1853.  \_Esten^  V.  C.,  dubitante.~\ 

The  Corporation  of  the  County  of  Simcoe  v.  Street,  211. 

See  also  “Voluntary  Payment.” 


WILL— CONSTRUCTION  OF. 

A married  woman,  domiciled  in  Upper  Canada,  on  the  I7th 
December,  1828,  made  her  will,  the  second  paragraph  of  which 
was  as  follows:  “I  give,  devise,  and  bequeath  my  house  and 
property  in  St.  Paul  street,  Montreal,  left  me  by  my  former 
husband,  Michael  Trudeau,  to  my  son  Allan,  with  power  to 
give  an  equal  share  to  his  sisters  Catherine  and  Harriet^ 

and  to  his  br  >ther  JiyA/i,”  and  died  shortly  after  the  making  of 
this  will.  On  the  20ih  of  March,  1842,  her  husband  made  and 
published  his  last  will  and  testament,  by  the  fourth  and  fifth 
clauses  of  which  he  devised  lot  No.  37  (the  premises  in  ques- 
tion) to  his  son  John  Wats^on  MacdoneU^  and  lot  No.  32  to  his 
son  Alexander  Roderick  Macdonell.  By  the  14lh  clause,  he 
gave  to  his  son  Allan  his  watch,  gold  seal  and  gold  ring.  In  a 


WILL — CONSTRUCTION  OF. 


611 


subsequent  part  of  the  same  will  (para.  16)  he  directed,  that 
should  John  Watson  Macdonell  prefer  to  take  possession  of  lot 
No.  32,  then  lot  iNo.  37  was  to  become  vested  in  Alexander 
Roderick,  the  same  as  if  it  had  been  willed  to  him.  By  a codi- 
cil to  this  will,  dated  on  the  1st  of  April  following,  the  testator 
declared  his  will  and  desire  to  be  that  his  son  Allan  should 
take  holy  orders,  but  should  Allan's  health  or  any  other  reason- 
able cause  or  circumstances  cause  him  not  to  enter  into  holy 
orders,  he  ordered  and  devised  that  Allan  should  have  to  him- 
self, and  his  heirs  for  ever,  the  whole  of  the  said  lot  No.  37,  in 
which  case  John  Watson  and  Alexander  Roderick  were  ordered 
to  receive  certain  other  lands  particularly  mentioned,  adding 
in  a subsequent  clause  of  the  codicil,  “ But  should  my  son  Allan 
not  divide  or  give  over  in  full  an  equal  'portion  of  the  house  in  St. 
Paul  street,  Montreal,  as  'was  his  mother's  intention,  as  appears  hy 
her  last  will,  in  'which  case  1 order  and  devise,  that  my  son  Allan 
shall  only  receive  of  my  property  'what  has  been  willed  to  him  in 
my  last  will,  before  this  unit  was  written,  then  this  codicil  to  be  null 
and  void ; otherwise  to  remain  in  full  force  and  virtue."  After 
the  death  of  the  testator,  Allan,  not  having  taken  holy  orders, 
entered  into  possession  of  No.  37,  and  also  into  the  receipt  of 
the  rents  and  profits  of  the  property  in  Montreal  devised  by  his 
mother,  treating  it  as  his  own  absolutely,  never  having  made 
any  conveyance  of  any  portion  thereof  or  paid  any  share  of  the 
rents  and  profits  to  his  sisters  and  brother,  and  having  also  ex- 
ecuted a mortgage  thereon,  as  owner  in  fee,  for  his  own  benefit. 
John  Watson  Macdonell  after  his  father’s  death  chosen  to 
take  as  his  share  lot  No.  32,  and  thereupon  Alexander  Roderick 
Macdonell,  claiming  that  under  the  terms  of  the  codicil  he  had 
become  absolutely  entitled  to  lot  37,  brought  ejectment  there- 
for. It  was  shewn  that  by  the  law  of  Lower  Canada,  the 
words  of  the  will  of  Mrs.  Macdonell  vested  in  the  sisters  and 
brother  absolute  interests  in  the  property  in  Montreal, and  that 
no  conveyance,  or  assignment  hy  Allan  Macdonell\W2iS  necessary 
to  vest  their  portions  of  the  estate  in  them. 

Held,  reversing  the  judgment  of  the  court  below,  that  the 
event  upon  which  the  estate  was  to  become  divested  from  Allan 
and  to  devolve  upon  the  plaintiff  had  not  happened  : or,  in 
other  words,  that  the  condition  upon  which  Allan  held  the  es- 
tate had  not  been  broken. 

[Esten,  V.  C.,  dissenting.] 


McDonald  V.  McDonell,  343. 
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